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PREFATORY  NOTE 


This  book  is  the  outgrowth  of  a  course  on  Domestic 
Relations,  delivered  for  nine  years  in  the  Yale  Univer- 
sity Law  School.  The  object  constantly  kept  in  view  in 
the  preparation  of  the  book  has  been  the  practical  bene- 
fit and  convenience  of  both  instructor  and  student.  To 
this  end,  the  selection  of  cases  has  been  chiefly  of  Ameri- 
can, rather  than  of  English,  cases;  and  of  the  recent, 
"ruling  cases,* '  which  contain  a  broad  discussion  of  the 
topic  in  question,  with  a  review  of  the  prior  decisions, 
rather  than  of  the  " leading  cases,"  earlier  in  date,  and 
in  which  the  doctrines  were  first  propounded,  which  have 
been  developed  in  later  cases. 

I  have  intended  to  make  a  book  of  a  size  and  scope 
that  could  be  reasonably  covered  in  such  a  course  as  is 
usually  given  in  the  law  schools  on  this  topic. 

I  wish  to  call  particular  attention  to  the  cases  printed 
in  black-letter  type  in  the  notes.  It  has  been  my  prac- 
tice in  giving  this  course  by  lecture  to  assign  in  connec- 
tion with  each  lecture  a  group  of  illustrative  cases,  which 
the  students  were  expected  to  read,  and  be  prepared  to 
recite  upon,  together  with  the  contents  of  the  lecture.  I 
have  found  this  method  very  serviceable.  The  cases 
illustrate  clearly  the  propositions  stated  in  the  lecture ; 
and  the  reading  of  the  cases  fixes  the  matter  vividly  in 
their  minds.  Used  in  connection  with  the  text-book,  that 
method  would  have  the  advantages  which  attach  to  the 
use  of  a  case-book  in  connection  with  a  text-book,  except 
for  the  convenience  of  having  the  selection  of  cases  in 
convenient  form  in  the  students'  hands;  and  I  am  sure 

that  most  instructors  will  agree  with  me  that  there  are 

•  •  • 
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decided  compensations  in  requiring  the  students  to  ex- 
amine the  cases  in  the  actual  reports. 

To  facilitate  the  use  of  these  black-letter  cases,  I  have 
usually  selected  cases  which  were  reported  in  one  or 
more  sets  of  reports  besides  the  official  volumes,  so  that 
in  a  large  class  each  student  would  be  able  to  get  access 
to  a  report  of  the  case  in  the  library. 

In  the  older  text-books,  the  subject  of  Domestic  Rela- 
tions included  a  well-settled  group  of  subordinate  topics. 
These  were  usually:  Husband  and  Wife,  Parent  and 
Child,  Guardian  and  Ward,  Master  and  Servant,  and 
Infancy. 

In  some  recent  text-books  and  case-books,  the  subject 
of  Master  and  Servant  is  omitted.  It  is  probably  thought 
that  the  older  relations  of  the  servant  which  are  really 
domestic  relations,  such  as  those  of  the  household  serv- 
ant or  of  the  apprentice,  are  of  too  little  importance 
to  require  special  treatment;  and  that  the  modern  topic 
of  employer  and  employee  is  too  large  and  complex,  and 
too  dissimilar  to  the  other  subordinate  topics,  to  be 
profitably  treated  in  this  connection. 

But  it  seems  to  me  that  there  are  great  advantages  in 
including  the  topic  of  Master  and  Servant,  or  Employer 
and  Employee,  in  a  course  on  Domestic  Relations. 

In  the  first  place,  many  other  topics  included  within 
this  subject  are  somewhat  elementary,  and  do  not  at- 
tract the  active  attention  of  the  student ;  but  the  subject 
of  Employer  and  Employee  is  so  full  of  up-to-date  inter- 
est that  it  stimulates  the  entire  course,  making  it  more 
satisfactory  to  both  the  instructor  and  the  student. 

This  would  hardly  be  a  legitimate  reason  for  including 
it  within  the  subject,  if  it  did  not  properly  belong  there ; 
but  I  am  persuaded  that  it  does.  Some  parts  of  the  law 
of  Employer  and  Employee  may  be  covered  by  the  course 
on  Torts,  some  parts  of  it  by  the  course  on  Contracts, 
and  some  parts  by  the  course  on  Agency.     But  th^re 
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seems  to  be  no  other  course  in  which  the  relation  of  Em- 
ployer and  Employee  as  a  whole  can  be  considered. 

The  law  covering  the  rights  of  Employer  an,d  Em- 
ployee has  become  so  complex,  and  depends  to  so  great 
an  extent  upon  the  implications  of  the  law,  and  so  little 
upon  the  express  contract  between  the  parties,  that  it 
has  come  to  have  much  the  character  of  a  status,  rather 
than  of  a  contract  relation. 

While  the  law  covering  the  employer's  liability  came 
properly  within  the  subject  of  torts  in  the  common  law 
view  of  that  liability,  the  new  doctrine  embodied  in  the 
employees '  compensation  acts  takes  the  question  entirely 
out  of  the  field  of  law  of  torts. 

Of  course  the  subject  can  only  be  treated  briefly,  and 
in  its  main  outlines,  within  the  scope  of  a  text-book  on 
Domestic  Eelations.  But  it  seems  useful  to  include  the 
broad  outlines  of  the  subject,  and  I  have  accordingly 
done  so. 

The  several  subordinate  topics  above-named  have 
usually  been  treated  as  unrelated  topics.  It  seems  that 
this  is  hardly  logical.  The  relation  of  Parent  and  Child, 
and  still  more  the  substitute  relation  of  Guardian  and 
Ward,  grow  directly  out  of  the  disabilities  of  infancy; 
and  those  relations  continue  only  during  the  continuance 
of  infancy. 

The  entire  subject  has  been  therefore  grouped  into 
three  parts :  The  Law  of  Marriage,  including  Marriage 
and  Divorce,  and  also  the  personal  and  property  •rights 
of  Husband  and  Wife ;  the  law  of  Infancy,  covering  the 
status  of  Infancy,  and  also  the  protective  relations  of 
Parent  and  Child  and  Guardian  and  Ward ;  and  the  law 
of  Master  and  Servant,  or  Employer  and  Employee. 

Epaphrodittjs  Peck. 

Bbistol,  Connecticut,  January,  1913. 
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CHAPTER  L 

MABEIAGE. 

§  1.  Of  the  nature  of  marriage.  At  the  foundation  of 
the  domestic  relations,  as  of  all  other  relations,  lies  the 
institution  of  marriage  and  the  relation  of  husband  and 
wife;  and  the  subject  of  the  present  chapter  will  be  the 
entrance  into  that  relation,  the  formation  of  the  mar- 
riage contract 

It  is  stated  in  many  elementary  legal  treatises  that 
marriage  is  a  civil  contract;  and  this  statement  is  a  very 
common  one,1  and  yet  it  is  very  partial  and  very  mis- 
leading. It  would  be  more  accurate  to  say:  marriage 
is  a  status;  defined  by  law,  entered  into  by  contract.9 


1— "Our  law  considers  marriage 
in  no  other  light  than  as  a  civil 
contract  •  •  •  and,  taking  it 
in  this  civil  light,  treats  it  as  it 
does  all  other  contracts;  allowing 
ft  to  be  good  and  valid  in  all  cases 
where  the  parties  at  the  time  of 
making  it  were,  in  the  first  place, 
willing  to  contract,  secondly,  ab|e  to 
contract,  and,  lastly,  actually  did 
contract,  in  the  proper  forms  and 
solemnities  required  by  law."  1  BL 
Comm.  433.  "The  common  law  of 
England   (and  the  like  law  exists 


in  America)  considers  marriage  in 
no  other  light  than  as  a  civil  con- 
tract. The  holiness  of  it  is  left  en- 
tirely to  ecclesiastical  and  religious 
scrutiny  "  Story,  Conflict  of  Laws, 
I,  §  108;  II  Kent's  Comm.  87. 

2 — Indeed,  the  highest  court  of 
England  declared  in  1844  that  at 
the  common  law  the  marriage  rela- 
tion could  not  be  entered  into  by 
contract,  nor  even  by  a  religious 
ceremonial  performed  by  a  dissent- 
ing minister;  but  only  "in  the  pres- 
ence of  an  ordained  priest"  of  the 
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There  must  indeed* -be  *a  contract  between  a  man  and  a 
woman  to  forcer*,  Hfe*  marriage  relation ;  but  when  it  is 
formed,  npthbag*  could  be  more  unlike  the  relation  of 
those  bound.,  together  by  mere  contract  relations  than 
the  r^Kft&KT*  of  husband  and  wife.  For  instance:  (a) 
partiBg\Vho  form  a  contract  can  terminate  it  at  their 
plel}feure;  not  so  of  marriage.  It  can  only  be  dissolved 
/•Jjjr'-'the  law,  acting  upon  considerations  of  public 
policy,  (b)  Parties  who  form  a  contract  relation  can 
fix  its  terms  to  suit  themselves;  but  in  marriage  the 
parties  only  consent  to  enter  into  the  relation,  the  law 
fixes  absolutely  its  terms,  (c)  In  case  of  removal  from 
one  jurisdiction  to  another,  the  terms  of  a  contract  are 
construed  by  the  law  of  the  place  where  the  contract  was 
made ;  the  incidents  of  the  marital  relation  by  the  law  of 
the  domicil  where  they  may  at  any  time  reside.8  (d) 
Breach  of  any  other  contract — even  of  the  agreement  to 
make  a  future  marriage — may  be  redressed  by  a  suit 
by  the  injured  party  for  damages.  Breach  of  the  mar- 
riage contract  is  never  punished  by  suit  of  the  injured 
party  to  recover  damages  of  the  other.  It  is  in  flagrant 
cases  punishable  by  criminal  proceedings  instituted  by 
the  state,  (e)  The  obligation  of  a  contract  cannot,  by 
the  express  terms  of  the  Constitution  of  the  United 
States,  be  impaired  by  any  subsequent  legislation;  but 
this  prohibition  does  not  extend  to  the  so-called  contract 
of  marriage.4 

To  sum  up:  marriage  is  a  status  created  by  a  con- 
tract between  the  parties,  but  defined  as  to  its  formation, 
its  dissolution,  and  the  rights  and  duties  resulting  from 
it,  by  the  law  of  the  marital  domicile.5 

Church  of  England.    See  Regina  v.  5 — Story  on  Conflict  of  Laws,  I, 

Millifl,  10  Clark  and  Finnelly  534,  §§  109-112;  Maynard  v.  Hill,  125  U. 

more    fully    discussed    post,    notes  S.  190,  citing  and  reviewing  Wade 

6  and  18.  v.  Kalbfleisch,  58  K.  Y.  282,  17  Am. 

3— Mason  v.  Fuller,  3d  Conn.  160;  Rep.  250;  Adams  v.  Palmer,  51  Me. 

Mason  v.  Homer,  105  Mass.  116.  481;   Maguire  v.  Maguire,  7  Dana 

4— Maynard  v.  Hill,  125  U.  S.  180.  (Ky.)  181;  Ditson  v.  Ditson,  4  R.  L 


MABRIAGE  i 

§  2.  Capacity  of  the  parties.  Not  only  does  the  law 
define  the  rights  created  by  the  marriage  contract,  it 
regulates  the  making  of  the  contract  itself,  our  Ameri- 
can statutes  commonly  requiring  it  to  be  made  in  the 
presence  of  a  magistrate,  or  of  some  authorized  minister 
of  religion,  and  recorded  in  the  public  records,  that  there 
may  be  certainty  and  reliable  evidence  as  to  the  fact 
But  even  where  the  marriage  is  required  to  be  entered 
into  before  a  magistrate  or  minister,  the  formation  of 
the  marriage  relation,  the  making  of  the  marriage  con- 
tract, rests  primarily  not  upon  the  words  uttered  by  the 
officiating  magistrate  or  minister,  but  upon  the  mutually 
expressed  agreement  of  the  parties.6 


101;  Noel  v.  Ewing,  0  Ind.  37.  See, 
also,  Allen  y.  Allen,  73  Conn.  54,  84 
Am.  Si.  Rep.  135. 

"It  is  also  to  be  observed  that, 
while  marriage  is  often  termed  by 
text  writers  and  in  decisions  of 
courts  as  a  civil  contract — generally 
to  indicate  that  it  must  be  founded 
upon  the  agreement  of  the  parties, 
and  does  not  require  any  religious 

■ 

ceremony  for  its  solemnization — it  is 
something  more  than  a  mere  con* 
tract.  *  *  *  It  is  an  institution, 
in  the  maintenance  of  which  in  its 
purity  the  public  is  deeply  in- 
terested, for  it  is  the  foundation  of 
the  family  and  of  society,  without 
which  there  would  be  neither  civili- 
zation nor  progress."  Msynard  v. 
Hill,  vt  supra. 

It  is  not,  then,  a  contract  with- 
in the  meaning  of  the  clause  of  the 
constitution  which  prohibits  the 
impairing  the  obligation  of  con- 
tracts. It  is,  rather,  a  social  re- 
lation like  that  of  parent  and  child, 
the  obligations  of  which  arise  not 
from  the  consent  of  conferring 
minds,  but  are  the  creation  of  the 


law  itself,  a  relation  the  most  im- 
portant as  affecting  the  happiness 
of  individuals,  the  first  step  from 
barbarism  to  incipient  civilization, 
the  purest  tie  of  social  life,  and  the 
true  basis  of  human  progress." 
Adams  v.  Palmer,  51  Me.  483. 

6^-Even  in  the  famous  decision 
of  the  House  of  Lords  in  1844  (Re* 
gina  v.  Millis,  10  CL  and  Fin.  534), 
which  held  that  a  marriage  cele- 
brated with  due  religious  ceremonial 
by  a  Presbyterian  minister  in  Ire- 
land, and  followed  by  marital  co- 
habitation, would  not  render  a  later 
marriage  entered  into  by  the  hus- 
band, while  the  former  wife  was 
still  living  and  undivorced,  biga- 
mous, the  decision  does  not  make 
it  clear  just  what  part  of  a  church 
marriage  would  constitute  a  com- 
plete and  perfect  marital  status;  in 
some  parts  of  the  opinion  a  con- 
tract "in  the  presence  of"  an  or- 
dained priest  of  the  Church  of  Eng- 
land is  spoken  of,  in  others  "a  mar- 
riage duly  solemnized  according  to 
the  rites  of  the  church." 

According  to  the  American  view 
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As  in  the  case  of  every  contract,  there  must  be  in  the 
first  place  parties  able  to  contract ;  that  is,  in  this  case, 
able  to  form  the  marriage  contract. 

First,  they  must  be  of  the  age  fixed  by  law.  Here 
again,  marriage  contracts  are  treated  very  differently 
from  other  contracts ;  while  other  contracts  may  be  made 
by  persons  of  twenty-one  years  of  age  or  .over,  the  mar- 
riage contract, — the  most  important  of  all,  and  the  one 
in  which  imposition  is  at  least  as  likely  to  be  practised, 
and  youth  and  inexperience  as  likely  to  lead  one  to  act 
unwisely  as  in  any  other, — may  be  entered  into  by  boys 
and  girls  of  much  younger  age.  This  is  doubtless  not 
because  young  persons  are  more  competent  to  make  this 
contract  wisely  than  any  other,  but  because  of  the  im- 
morality likely  to  result,  and  the  scandals  likely  to  fol- 
low, from  attempting  to  prohibit  earlier  marriages. 

The  age  at  which  by  the  English  common  law  a  boy  and 
girl  might  be  married  was  fourteen  for  the  boy,  twelve 
for  the  girl.7     This  age  is  manifestly  earlier  than  is 


as  to  the  essence  of  a  common  law 
marriage,  if  a  couple  should  go 
through  the  form  of  a  church  wed- 
ding so  far  as  to  each  pronounce  the 
usual  vows  and  take  the  other  as 
husband  and  wife,  and  the  officiat- 
ing minister  should  then  be  stricken 
down  by  illness  before  "pronouncing 
them  man  and  wife,"  a  valid  and 
complete  marriage  would  undoubt- 
edly have  been  formed.  See  the 
MUlis  case  more  fully  discussed 
hereafter,  note  18. 

7— Pollock  and  Maitland,  in  their 
great  history  of  English  Law  (Vol. 
2,  p.  388-9),  point  out  that  in  early 
England  child  marriages  were  not 
infrequent,  even  of  children  under 
seven  years;  but  that  such  mar- 
riages were  deemed  to  be  voidable 
when  the  child  husband  or  wife 
arrived  at  marriageable  age.    The 


common  law  afterward  became  set- 
tled that  marriages  of  infants  un- 
der seven  were  absolutely  void;  but 
that  if  they  were  above  seven  and 
under  fourteen  or  twelve  respective- 
ly, the  marriage  was  not  void,  but 
might  be  avoided  by  either  party 
when  the  infant  arrived  at  mar- 
riageable age;  and  that  if  he  or 
she  did  not  then .  disaffirm  it,  but 
began  or  continued  marital  rela- 
tions with  the  other  spouse,  the 
marriage  was  thereby  ratified  and 
became  binding.  1  BL  Comm.  436, 
and  Gutty's  Notes  11  and  12  there- 
to. 

"If  the  wife  be  past  the  age  of 
9  yeares  at  the  time  of  the  death 
of  her  husband,  she  shall  be  en- 
dowed, of  what  age  soever  her  hus- 
band be,  howbeit  he  were  but  4 
yeares  old."  Coke  on  Littleton,  33  A* 


TfAWmAqip 


suited  to  the  social  and  physical  conditions  of  our  modern 
times,  and  nearly  all  of  our  states  have  fixed  a  later  age 
at  which  the  marriage  contract  may  be  entered  into.8 


The  time  of  agreement  or  dis- 
agreement, when  they  marrie  infra 
annos  nubiles,  is  for  the  woman  at 
twelve  or  after,  and  for  the  man  at 
fourteen  or  after,  and  there  need 
no  new  marriage,  if  they  so  agree; 
but  disagree  they  cannot  before  the 
amid  ages,  and  then  they  may  dis- 
agree and  marrie  againe  to  others 
without  any  divorce;  and  if  they 
will  after  give  consent,  they  can 
never  disagree  after.  If  a  man  of 
the  age  of  fourteen  married  a  woman 
of  the  age  of  ten,  at  her  age  of 
twelve  he  may  as  well  disagree  as 
she  may,  though  he  were  of  the  age 
of  consent;  because  in  contracts  of 
matrimony  either  both  must  be 
bound,  or  equal  election  of  dis- 
agreement given  to  both."  Coke  on 
Littleton,  79  B. 

2  Nelson  on  Divorce  and  Separa- 
tion, §  725;  2  Kent's  Comm.  78-79; 
8okel  v.  State,  212  111.  238;  Koonce 
v.  Wallace,  7  Jones  L.  (N.  C.)  194; 
Parton  v.  Hervey,  1  Gray  (Mass.) 
119;  Goodwin  v.  Thompson,  2 
Greene  (Iowa)  329. 

Shafher  v.  State,  20  Ohio  1,  holds 
that  a  marriage  in  which  one  party 
is  under  age  is  jsoJjL  and  does  not 
create  the  marital  status  until  it 
has  been  ratified  after  maturity; 
so  that  a  remarriage  without  any 
annulment  of  the  premature  mar- 
riage would  not  be  bigamy.  But  the 
current  of  authority  is  that  the  pro- 
hibited marriage  is  voidable  only, 
as  stated  by  Blackstone  and  Coke, 
supra.  Beggs  v.  State,  55  Ala.  108; 
State  v.  Cone,  86  Wis.  498;  Walls 
v.  State,  32  Ark,  665;   People  v. 


Slack,  15  Mich.  193;  Fisher  v.  Ber- 
nard, 65  Vt.  663. 

In  State  v.  Lowell,  78  Minn.  166, 
79  Am.  St.  Rep.  358,  46  L.  R.  A. 
440,  the  court  assume  that  a  mar- 
riage would  be  void  if  either  party 
were  below  the  common  law  age; 
but  hold  that  if  they  were  both  com- 
petent at  common  law,  but  one  was 
below  the  statutory  age,  the  mar- 
riage was  only  voidable  by  a  decree 
obtained  by  the  incompetent  party. 

8 — In  South  Carolina  the  common 
law  age  limit  seems  to  be  left  in 
force  by  the  absence  of  any  statute. 
Kentucky,  Louisiana,  Tennessee  and 
the  Philippine  Islands  have  adopted 
the  common  law  rule  by  statute. 
The  following  list  gives  the  age  of 
ability  to  marry  in  each  state,  the 
first  figure  in  each  ease  being  that 
of  the  boy,  the  second  that  of  the 
girl:  14-13,  New  Hampshire;  16-14, 
Iowa,  North  Carolina,  Texas,  Utah; 
17-14,  Alabama,  Arkansas,  Georgia, 
Hawaii,  Indiana  Territory;  18-15, 
California,  New  Mexico,  North  Da- 
kota, Oklahoma,  Oregon,  South  Da- 
kota, Wisconsin;  18-16,  Arizona, 
Illinois,  Indiana,  Michigan,  Mon- 
tana, Nebraska,  Nevada,  Ohio,  Por- 
to Rico,  West  Virginia,  Wyoming; 
18-18,  Idaho.  In  Kansas  couples 
under  seventeen  and  fifteen  may  not 
marry  without  the  consent  of  the 
probate  judge;  in  other  states  the 
marriage  of  immature  persons  re- 
quires the  consent  of  parent  or 
guardian.  Without  such  consent,  the 
marriage  of  persons  below  19  and 
16  is  prohibited  in  Delaware;  below 
21  and  16  in  Maryland;  below  21 
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Second,  they  must  have  sufficient  mental  capacity. 
This  is  a  more  difficult  rule  to  apply  than  others  which 
we  shall  discuss,  because  the  determining  fact  is  not  one 
definitely  ascertainable — like  age,  relationship,  or  former 
marriage — but  is  one  in  which  the  question  may  be  often 
doubtful  and  not  ascertained  until  it  has  been  tried  and 
decided  by  a  competent  court.  Mental  incapacity  shades 
all  the  way  from  raving  mania  or  absolute  idiocy  to 
mere  feebleness  of  intellect.  The  rule  is  that  each  of 
the  parties  must  have  been  mentally  capable  of  under- 
standing the  contract  of  marriage,  and  of  entering  into 
it  knowing  what  he  or  she  was  doing.9    It  has  been  said 


and  18  in  Colorado,  Diet,  of  Colum- 
bia, Maine,  Massachusetts,  Missis- 
sippi, Missouri,  New  Jersey,  New 
York,  Vermont,  Washington;  below 
21  and  21  in  Connecticut,  Florida, 
Pennsylvania,  Rhode  Island.  In 
Massachusetts  it  is  expressly  pro- 
vided that,  even  with  the  parent's 
consent,  persons  below  fourteen  and 
twelve  may  not  be  married;  and 
doubtless  the  common  law  prohibi- 
tion exists  in  the  other  states  in 
the  absence  of  statutes. 

Whether  the  prohibited  marriages 
are  void  or  voidable,  or  are  valid, 
and  simply  render  the  married 
couple  or  the  officiating  minister 
or  magistrate  subject  to  punish- 
ment, must  be  determined  by  the 
examination  of  the  several  statutes 
and  the  decisions  thereon. 

9 — "He  should  have  had  at  the 
time  sufficient  mental  capacity  to 
enable  him  to  understand  the  nature 
of  the  marriage  relation,  the  nature 
of  the  marriage  contract,  and  to 
understand  that  upon  himself  he 
took  with  it  all  the  duties,  obliga- 
tions and  responsibilities,  which  the 
law  would  impose  upon  him  as  a 
result  of  that  contract  on  his  part." 


St  George  v.  Biddeford,  76  Me.  593; 
Smith  v.  Smith,  47  Miss.  211} 
Kern  v.  Kern,  51  N.  J.  Eq.  574. 

"The  question  is  not  whether  she 
was  aware  that  she  was  going 
through  the  ceremony  of  marriage, 
but  whether  she  was.  capable  of  un- 
derstanding the  nature  of  the  con- 
tract she  was  entering  into,  free 
from  the  influence'  of  morbid  dilu- 
tions upon  the  subject."  Hunter  v. 
Edney,  L.  R.  10  Pr,  D.  93.  The  mor- 
bid delusions  in  this  case  were  such 
as  to  make  a  serious  case  of  in- 
sanity and  unfitness  for  the  mar* 
riage  relation. 

In  Cole  v.  Cote,  5  Sneed  (Tenn.) 
57,  70  Am.  Dec.  275,  and  Kern  v. 
Kern,  supra,  insane  delusions  of  a' 
less  serious  nature  were  held  not  to 
be  cause  for  annulment  of  the  mar* 
riage.  In  £ewis  v.  liewis,  44  Minn* 
124,  20  Am.  St.  Rep.  559,  9  L.  R. 
A.  505,  the  existence  of  kleptomania 
was  insufficient*. 

Where  a  woman  eighty-three, 
years  of  age  had  been  induced  by 
alleged  communications  from  spirits 
to  believe  that  the  man  whom  aha 
married,  and  who  was  in  every 
way  unfit  for  her,  was  the  "Son  <4 
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in  some  cases — perhaps  in  most  of  the  cases  where  the 
question  has  arisen — that  marriage  with  a  person  men- 
tally incompetent  is  void;  a  nullity  that  is,  of  no  legal 
effect,  without  the  sentence  of  a  court  dissolving  it.  But 
it  certainly  would  not  be  safe  for  any  party  to  treat  a 
marriage  as  void,  until  it  had  been  annulled  by  a  com- 
petent court.  Nor  would  a  court  be  likely  to  hold  such 
a  marriage  void,  except  on  a  direct  suit  for  that  pur- 
pose, unless  the  case  was  an  extreme  one.10 

The  question  of  mental  capacity  is  as  to  the  time  of 
the  marriage;  subsequent  insanity  or  idiocy  has  no  ef- 
fect upon  the  marriage  relation. 

Mental  incapacity  to  form  the  marriage  relation  might 
be  caused  by  intoxication,  if  it  went  so  far  as  to  cause 
complete  inability  to  comprehend  the  contract  entered 
into;11  but  cases  of  this  kind  would  be  far  more  likely  to 
fall  under  the  head  of  fraud,  hereafter  spoken  of. 

Third,  they  must  have  sufficient  physical  capacity.  The 
law  recognizes  the  physical  facts  involved  in  the  mar. 
riage  relation,  so  far  as  to  make  incurable  impotency  an 
incapacity  to  form  the  marriage  contract;  but  it  must 
extend  to  complete  inability  to  perform  pexual  inter* 


Wisdom,**  haying  powers  like  those 
of  Jesus  Christ,  and  destined  to  be 
the  Saviour  of  the  human  race,  and 
that  her  deceased  husband  desired 
her  to  marry  him,  and  she  married 
him  solely  to  place  her  fortune  at 
his  disposal  for  the  accomplishment 
of  his  mission,  without  any  thought 
of  assuming  ordinary  marital  rela- 
tions with  him,  both  the  marriage 
and  the  will  made  in  his  favor  were 
set  aside  after  her  death.  Orchard- 
son  v.  Gofleld,  171  UL  14,  63  Am.  St. 
Rep.  211. 

10— But  see  Re  Newlin,  231  Pa. 
St.  312. 

11— Prine  v.  Prine,  36  Fla.  676,  34 
L.  R.  A.  87.    8ee  the  note  to  this 


case  34  L.  R.  A.  87.    Gillett  v,  Gil- 
lett,  76  Mich.  184. 

In  Barber  ▼.  People,  203  111.  543, 
a  man  was  prosecuted  for  bigamy 
and  claimed  in  defense  that  the 
first  marriage  was  void  by  reason 
of  his  intoxication.  The  Court  said 
that  the  fact  of  intoxication  would 
render  the  marriage  voidable  but 
not  void;  and  that  "the  law  will 
not  permit  a  party  to  a  marriage 
contract  to  stultify  himself  by 
proving,  upon  a  trial  for  bigamy, 
that  he  was  voluntarily  intoxicated 
at  the  time  of  the  first  marriage, 
as  a  means  of  inculpating  himself 
by  rendering  void  what  would  other- 
wise be  a  valid  marriage." 
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course,  not  mere  barrenness, — the  inability  to  bear  or 
procreate  children.11 

Fourth,  the  parties  must  not  be  disqualified  by  reason 
of  relationship.  Relationships  are  of  two  kinds:  those 
by  consanguinity,  that  is,  by  relationship  by  blood  or 
descent  from  a  common  ancestor,  and  those  by  affinity, 
that  is,  by  marriage — one  of  the  parties  having  formerly 
been  married  to  a  relative  by  blood  of  the  other.  In 
England  marriages  were  formerly  under  the  sole  control 
of  the  ecclesiastical  authorities  and  regulated  by  the 
canon  law.  This,  following  the  example  of  the  Jewish 
law  stated  in  the  Old  Testament,  prohibited  to  the  same 
extent  marriages  between  those  related  by  consanguin- 
ity and  those  related  by  affinity.  The  English  law  car- 
ried the  prohibition  of  marriage  to  relatives  by  blood  in 
the  third  civil  degree, — that  is,  to  relatives  nearer  than 
first  cousins ;  it  also  prohibited  marriage  with  relatives 
by  affinity  in  the  same  degree, — that  is,  with  those  who 
had  formerly  been  the  husband  or  wife  of  a  relative  in 
the  third  degree  or  nearer.18     In  the  United  States  the 


12 — Devanbagh  ▼.  Devenbagh,  5 
Paige  Ch.  (N.  T.)  554,  08  Am.  Dec 
443,  and  note  28  Am.  Dee.  446;  2 
Nelson  on  Divorce  and  Separation, 
|§  675-705. 

13 — Two  systems  of  reckoning 
the  degrees  of  consanguinity  were 
known  to  the  early  English  law: 
that  of  the  canon,  or  Papal  law, 
and  that  of  the  civil,  or  Imperial 
Roman  law.  The  canon  law  deter- 
mined the  degrees  of  relationship 
by  counting  the  steps  of  descent 
from  the  common  ancestor  to  the 
most  remote  of  the  two  persons 
whose  relationship  was  to  be  esti- 
mated; thus  either  first  cousins,  or 
uncle  and  nephew,  were  related  in 
the  second  degree!  there  being  two 
steps  from  each  cousin  in  the  first 


case,  and  from  the  nephew  in  the 
second,  to  the  grandfather  who  was 
the  common  ancestor.  By  the  civil 
law  the  degree  of  relationship  was 
determined  by  counting  the  steps 
from  one  of  the  persons  in  question 
up  to  the  common  ancestor,  and 
then  down  to  the  other;  by  this 
method  first  cousins  were  related 
in  the  fourth  degree,  and  uncle  and 
nephew  in  the  third  degree;  count- 
ing from  myself,  the  steps  are:  my 
father  one,  my  grandfather  two, 
my  uncle  three,  my  cousin  four. 

The  ecclesiastical  courts,  which 
had  jurisdiction  of  both  the  dis- 
tribution of  estates  and  of  the  dis- 
solution of  marriages,  applied  the 
canon  law  to  both  questions;  but 
in  the  anti-papal  revolution  under 
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control  of  marriages  is  not  vested  in  the  ohurch,  though 
ministers  are  usually  by  statute  authorized  to  perform 
the  marriage  ceremony;  and  the  prohibitions  as  to  mar- 
riage between  relatives  are  such  as  are  defined  by  the 
statutes  in  each  particular  state.  These  statutes  com- 
monly permit  marriages  between  those  related  only  by 
affinity,  except  in  the  case  of  very  near  relationships ; — 
prohibiting,  for  instance,  those  between  a  man  and  his 
step-mother  or  mother-in-law,  step-daughter  or  daugh- 
ter-in-law, but  not  the  more  distant  relationships  by  mar- 
riage. As  to  relationships  by  consanguinity,  all  the  stat- 
utes go  as  far  as  the  common  law,  prohibiting  marriages 
between  those  nearer  than  first  cousins.  And  about  half 
of  the  states  in  the  West  and  Middle  West — including 
no  southern  state  but  Arkansas,  and  no  northeastern 
state  but  New  Hampshire  and  Pennsylvania — prohibit 
marriages  between  first  cousins.14    This  rule  of  law  is 


Henry  VHI  it  was  enacted  (Stat. 
32  Eenry  VIII,  c.  38)  that  "nothing, 
God's  law  excepted,  shall  impeach 
any  marriage  but  within  the  Levit- 
ical  degrees."  The  courts  inter- 
preted this  phrase  as  meaning  with- 
in, that  is,  nearer  than,  the  fourth 
degree  computed  by  the  civil  law; 
and  this  was  henceforth  the  canon- 
ical rule  of  the  English  church  and 
its  ecclesiastical  courts.  The  mar- 
riage of  first  cousins  was  therefore 
permitted,  but  that  of  all  nearer 
relations  prohibited.  1  Bl.  Comm. 
435,  Chitty*s  notes  to  that  page, 
and  to  2  BL  Comm.  207. 

See  2  Pollock  &  Maitland's  His- 
tory of  English  Law,  383-7,  as  to  the 
degrees  of  kin,  and  the  extravagant 
extension  of  the  doctrine  of  rela- 
tionship by  affinity,  in  the  early 
ecclesiastical  courts. 

It  is  matter  of  common  knowl- 
edge  that    efforts  were   made   for 


many  years  to  procure  the  passage 
by  the  British  Parliament  of  an 
act  to  permit  the  marriage  of  a  man 
with  his  deceased  wife's  sister,  and 
that  such  an  act  was  passed  in 
1907  (Gen.  Stat.  1907,  c.  47).  It  was 
bitterly  opposed  by  a  strong  body 
of  English  sentiment,  and  on  the 
final  vote  the  bishops  voted  unani- 
mously against  it;  though  such  mar- 
riages are  not  uncommon  in  the 
United  States,  and  are  not  con- 
demned by  public  sentiment.  The 
British  Act  of  1907  applies  only  to 
the  single  case  of  marriage  of  a  man 
with  his  deceased  wife's  sister;  con- 
sequently the  marriage  of  a  woman 
with  her  deceased  husband's 
brother,  or  of  a  man  with  the  aunt 
or  niece  of  his  deceased  wife,  is 
still  prohibited, — a  curious  anomaly. 
14 — The  states  and  territories  in 
which  the  marriage  of  first  cousins 
is  prohibited  are:  Arizona,  Arkan- 
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in  sharp  contrast  with  the  rule  still  adhered  to  in  the 
Roman  Catholic  church,  which  prohibits  marriage  with 
"those  related  by  affinity  and  also  between  first  cousins. 
Of  course  the  rule  of  the  church  may  control  the  action 
of  its  priests,  and  may  be  enforced  by  church  discipline, 
but  it  does  not  affect  the  legal  validity  of  the  marriage 
even  as  between  Roman  Catholics. 

Fifth,  the  parties  must  both  be  unmarried.  This  re- 
quirement is  an  absolute  one.  And  the  fact  of  an  exist- 
ing marriage  of  either  party  renders  the  new  marriage 
void,15  however  good  the  faith  of  the  parties  may  have 
been,  however  long  the  former  husband  or  wife  of  one 
of  the  parties  may  have  been  missing,  and  however  great 


sas,  Colorado,  Illinois,  Indiana,  Kan- 
sas, Michigan,  Missouri,  Nebraska, 
Nevada,  New  Hampshire,  North  Da- 
kota, Ohio,  Oklahoma,  Oregon,  Penn- 
sylvania, South  Dakota,  Washing- 
ton, Wyoming.  In  the  preparation 
of  this  note,  and  of  note  8  ante,  I 
have  been  much  assisted  by  the  tab- 
ulation of  the  statutes  in  Keezer  on 
Marriage  and  Divorce. 

15 — In  Riddlesen  v.  Wogan,  Croke 
EUz.  858,  anno  1601,  the  coverture 
of  defendant  was  pleaded  to  a  bond; 
replication  that  her  husband  had 
another  wife  living  at  the  time  of 
his  marriage  to  defendant,  which 
after  the  obligation  was  annulled 
therefor.  Replication  held  good,  "be- 
cause the  marriage  is  merely  void, 
and  therefore  there  needed  not  any 
such  sentence  of  divorce;  for  it  was 
void  ab  initio,  and  she  always  sole. ' ' 
Pride  v.  Earls  of  Bath,  1  SaDc.  120; 
Martin  v.  Martin,  22  Ala.  86;  Tefft 
v.  Tefft,  35  Ind.  44;  Fenton  v.  Reed, 
4  Johns.  Cas.  (N.  Y.)  52;  Heffner 
v.  Heffner,  23  Pa.  St.  104;  Thomas 
v.  Thomas,  124  Pa.  St.  646;  White 


v.  White,  105  Mass.   325,  7   Am, 
Rep.  526. 

Since  the  marriage  is  ab  initio 
void,  no  decree  of  nullity  is  essen- 
tial for  the  purpose  of  avoiding  it; 
but  the  removal  of  doubt  as  to  the 
fact,  and  the  certain  determination 
of  the  parties'  status,  makes  it  de- 
sirable that  a  decree  should  be  pro- 
cured declaring  the  nullity  of  such 
a  marriage.  The  court  however  will 
not  grant  such  a  decree  on  the  peti- 
tion of  a  woman  after  her  husband's 
death,  where  the  marriage  relation 
has  been  maintained  until  his  death. 
Rawson  v.  Rawson,  156  Mass.  578. 
Still  less  will  it  entertain  an  action 
by  the  heirs  of  a  man  to  set  aside 
a  divorce  granted  to  him  several 
years  before,  in  order  to  render  void 
a  marriage  which  he  subsequently 
contracted,  where  the  marriage  was 
not  questioned  during  his  life,  and 
the  plaintiff's  interest  is  merely  to 
prevent  the  widow  from  taking  her 
property  right  as  such.  Tyler  v.  As- 
pinwall,  73  Conn.  493. 
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reason  there  may  have  been  for  supposing  that  the 
former  wife  or  hnsband  of  one  of  the  parties  was  dead.15 
Statutes  have  been  passed  in  England  and  in  many  of 
the  states  to  relieve  those  who  have  in  good  faith  con- 
tracted a  second  marriage,  where  the  former  hus- 
band or  wife  had  been  absent  a  certain  number  of  years 
and  was  supposed  in  good  faith  to  be  dead,  in  two  re- 
spects: first,  declaring  that  the  parties  should  not  be 
prosecuted  for  bigamy,  and,  second,  giving  the  children 
the  status  of  legitimate  children.  Such  laws  are  com- 
monly called  Enoch  Arden  laws,  in  reference  to  the  well- 
known  story  related  by  Tennyson.  And  acts  have  been 
passed  in  California,  Minnesota,  New  York  and  Ten- 
nessee providing  that  the  second  marriage  shall  be  void 
only  from  the  time  that  its  nullity  shall  be  pronounced 
by  a  court  of  competent  authority.17 


16 — Be  Wilson's  Trusts,  L.  R.  1 
Eq.  Gas.  247,  259,  263;  Martin  v. 
Martin,  22  Ala.  86;  Wilson  v.  Allen, 
108  Ga,  275;  Teter  v.  Teter,  88 
Ind.  494;  Pain  v.  Pain,  37  Mo.  Ap. 
110;  Webster  v.  Webster,  58  N.  H. 
3;  Fenton  y.  Reed,  4  Johns.  Caa. 
(N.  Y.)  52. 

17 — 1  Cooley's  Blackstone,  436. 
See  Civil  Code  of  CaL,  1 61,  (2); 
Rev.  Laws  of  Minn.,  §3569;  Gen. 
Laws  of  N.  Y.,  Ch.  48,  |  3,  (3) ;  §  4, 
(5) ;  Civil  Code  of  Tenn.  1 4188. 

Of  the  New  York  statute  it  has 
been  said  in  the  case  of  Gall  v. 
Gall,  114  N.  Y.  109:  "The  first 
marriage  is  suspended  or  placed  in 
abeyance:  but  it  is  not  reinstated 
by  the  return  of  the  absentee,  be- 
cause the  second  marriage  becomes 
▼oid  only  from  the  time  that  it  is 
so  declared  by  a  competent  court; 
otherwise,  both  marriages  would  be* 
in  force  at  the  same  time,  and 
to  this  extent  polygamy  would  be 
sanctioned  by  law.    The  first  mar- 


riage ceases  to  be  binding  until 
one  of  the  three  parties  to  the  two 
marriages  procures  a  decree  pro- 
nouncing the  second  marriage  void." 
The  effect  of  the  New  York  statute 
is  again  fully  discussed  in  Price  v. 
Price,  124  N.  Y.  589,  12  L.  R.  A. 
359.  See  also  Snuffer  ▼.  Karr,  197 
Mo.  182,  7  Anno.  Gas.  780. 

It  follows  that  the  living  together 
of  the  parties  to  the  second  mar- 
riage is  not  adulterous,  and  the 
first  husband  has  no  remedy  for  di- 
vorce. His  marital  status  has  been 
suspended  by  the  statute;  but  he 
can  maintain  an  action  to  annul 
the  second  marriage,  and  if  the 
parties  continue  to  cohabit  after  a 
decree  of  annulment,  their  inter- 
course would  then  be  adulterous, 
and  the  first  husband  might  pro- 
cure a  divorce  for  such  adultery. 
Valleau  v.  Valleau,  6  Paige  Ch. 
(N.  Y.)  207. 

But  in  order  to  give  the  second 
marriage  the  protection  of  thfo  stat- 
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§3.  Requirements  as  to  the  form  of  the  marriage 
contract.  The  parties,  being  qualified  to  intermarry, 
must  also  have  in  fact  entered  into  the  marriage  con- 
tract in  the  manner  required  by  law.  By  the  common 
law  as  it  was  understood  in  England  at  the  time  of  the 
colonization  of  the  United  States,  and  as  it  was  adopted 
and  declared  by  the  American  courts,  no  ceremony  of 
marriage  was  necessary, — no  declaration  of  the  mar- 
riage, that  is,  by  a  magistrate  or  minister,  or  even  the 
presence  of  such  magistrate  or  minister.  The  parties 
need  only  exchange  declarations  of  their  present  agree- 
ment to  enter  into  the  marriage  relation. 

The  old  maxim  is:  consensus,  non  concubitus,  facit 
nuptias;  and  the  rule  became  formulated  as  follows: 
consent  per  verba  de  praesenti,  with  or  without  consum- 
mation, constitutes  a  common  law  marriage;  or  consent 
per  verba  de  futuro,  followed  by  consummation.18    The 


ute,  it  must  have  been  contracted 
in  entire  good  faith — that  is,  in 
an  honest  belief  that  the  absent 
spouse  was  in  fact  dead,  and  after 
an  honest  effort  to  learn  the  facts 
about  him  or  her.  Gall  v.  Gall, 
ut  supra. 

18—2  Kent's  Com.  87;  2  Nelson 
on  Divorce  and  Separation,  |  584; 
Schouler  on  Domestic  Relations, 
§§  26-27;  2  Greenleaf  on  Evidence, 
{  460;  Meister  v.  Moore,  96  U.  S. 
76;  Hutchins  v.  Kimmel,  31  Mich. 
126,  18  Am.  Rep.  164;  Graham  v. 
Bennett,  2  Cal.  503;  Londonderry  v. 
Chester,  2  N.  H.  265;  Fenton  v. 
Reed,  4  Johns.  Cas.  (N.  Y.)  52; 
Jackson  v.  Wynne,  7  Wend.  (N.  Y.) 
47;  Clayton  v.  Wardell,  4  N.  Y.  230. 

In  1844,  in  Regina  v.  Millis,  10 
Clark  &  Finnelly  534,  the  House  of 
Lords  decided,  by  an  equal  division 
of  the  law  lords,  that  the  so-called 
common  law  marriage  was  not  in 


fact  a  valid  marriage  by  the  com- 
mon law  of  England.  The  case  was 
a  prosecution  for  bigamy.  The  ac- 
cused, a  member  of  the  established 
(Episcopal)  Church  of  Ireland,  was 
married  to  a  Presbyterian  woman  in 
Ireland  by  the  Presbyterian  minis- 
ter regularly  settled  in  her  ^parish, 
with  the  rites  of  the  Presbyterian 
church.  After  living  sometime  with 
this  wife  he  left  her  and  married 
another  woman  in  a  parish  church 
in  England.  In  the  Irish  Court  of 
King's  Bench  he  was  held  not  guilty 
by  an  equal  division  of  the  judges, 
and  on  appeal  to  the  House  of 
Lords,  the  decision  was  affirmed  by 
an  equal  division  of  the  lords.  The 
judges  who  read  opinions  for  ac- 
quittal admitted  that  the  ecclesi- 
astical courts,  in  whose  hands  is 
the  principal  jurisdiction  of  matri- 
monial matters,  recognized  such  in- 
formal marriages  as  valid;  but  held 
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latter  part  of  this  formula  has  been  repeated  from  time 
immemorial  by  text  writers  and  in  decided  cases,  and 
yet  it  is  manifestly  an  incorrect  statement  of  the  law. 
If  an  agreement  for  futnre  marriage  followed  by  co- 
habitation constituted  a  valid  marriage,  then  every  case 
of  seduction  under  promise  of  marriage  would  be  a  legal 
marriage  in  fact.  The  true  rule  is  that  there  must  be 
a  present  consent  to  enter  into  the  marriage  relation. 
The  fact  of  cohabitation,  following  on  a  previous  agree- 
ment to  marry,  affords  strong  evidence  that  the  parties 
agree  now  to  carry  into  effect  their  former  agreement. 
If,  however,  there  was  no  intent  at  the  time  of  the  inter- 
course to  form  the  marriage  relation,  such  intercourse 
has  no  effect  to  constitute  the  parties  husband  and  wife. 


that  by  the  common  law  they  had 
only  a  qualified  effect  and  did  not 
confer  a  true  marital  status.  Lord 
Lyndhurst  spoke  as  follows  (p.  857- 
8):  "I  have  come,  therefore,  to 
this  conclusion,  that  although  a 
marriage  contracted  per  verba  de 
prcesenti  was  indissoluble — though 
it  could  not  be  released  even  by  the 
mutual  consent  of  the  parties — 
though  either  of  them  might  en- 
force it,  and  compel  solemnization 
— though  it  had  the  effect  of  ren- 
dering a  subsequent  marriage  sol- 
emnized in  facie  ecclesiae,  even  after 
cohabitation  and  the  birth  of  chil- 
dren, voidable — though  it  was  con- 
sidered to  be  of  the  essence  and 
substance  of  matrimony,  and  was 
therefore,  and  on  account  of  its  in- 
dissoluble character,  styled  in  the 
ecclesiastical  law  verum  matrimon- 
wm,  yet  by  the  law  of  England,  ac- 
cording to  the  concurrent  opinion 
of  both  the  ecclesiastical  and  tem- 
poral lawyers,  this  irregular  and 
looser  sort  of  marriage  did  not  con- 
fer those  rights  of  property,  or  the 


more  important  right  of  legitimacy, 
consequent  on  a  marriage  duly  sol- 
emniied  according  to  the  rites  of  the 
church." 

It  is  singular  to  find  the  law 
lords  thus  taking  a  view  which  exag- 
gerates the  functions  of  the  clergy  of 
the  established  church  to  a  point 
which  they  themselves,  in  the  eccle- 
siastical courts,  have  never  claimed. 
Pollock  &  Maitland  have  with  very 
great  learning  criticised  this  de- 
cision, concluding  with  the  obser- 
vation: "If  the  victorious  cause 
please  the  k>rd>,  it  is  the  vanquished 
cause  that  will  please  the  historian 
of  the  middle  ages."  2  Pollock  & 
Maitland,  Hist,  of  the  Eng.  Law, 
370.  This  decision,  though  rendered 
by  an  equal  division  of  the  lords, 
was  held  to  be  binding,  and  to  es- 
tablish the  law  of  England,  in  the 
subsequent  case  of  Beamish  v. 
Beamish,  9  H.  L.  C.  274.  It  has 
become  of  little  practical  importance 
in  England,  because  of  the  passage 
of  statutes  defining  the  requisites 
of  a  valid  marriage,  and  recognizing 
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The  two  forms  really  differ  only  in  the  way  in  which  the 
fact  is  to  be  proven.  The  requisite  fact  in  both  cases  is 
the  agreement,  mutually  entered  into,  to  be  now  and 
henceforth  husband  and  wife.19 

The  interesting  question  has  occasionally  arisen 
whether,  if  a  man  and  woman  begin  living  together  un- 
lawfully, one  of  them  being  already  married  to  another, 
and,  after  the  impediment  to  their  marriage  is  removed 
by  death  or  divorce,  continue  to  cohabit  without  any 
new  ceremony  or  contract,  the  continued  cohabitation 
affords  evidence  of  a  marriage  formed  by  mutual  con- 
sent. Both  the  better  reason  and  the  weight  of  authority 


those  performed  by  dissenting  min- 
isters. 

Whatever  doubt  may  be  cast  upon 
the  true  doctrine  of  the  English 
common  law  by  this  decision,  it 
did  not  affect  the  recognition  of  the 
informal  marriage,  which  was  al- 
ready firmly  established  as  the  com- 
mon law  of  the  United  States.  The 
Supreme  Court  of  the  United  States 
has  said:  "That  marriage  might 
be  validly  contracted  by  mutual 
promises  alone,  or  what  were 
called  sponsalia  de  prcesenti,  with- 
out the  presence  or  benediction  of 
a  priest,  was  an  established  princi- 
ple of  civil  and  canon  law  anteced- 
ent to  the  Council  of  Trent. 
Whether  such  a  marriage  was  suffi- 
cient by  the  common  law  in  Eng- 
land, previous  to  the  Marriage  Act, 
has  been  disputed  of  late  years  in 
that  county,  though  never  doubted 
here."  Hallett  v.  Collins,  10  How. 
(U.  S.)  181.  See,  also,  the  Ameri- 
can text-books  and  decisions  quoted 
at  the  beginning  of  this  note. 

The  very  distinguished  editor  of 
the  6th  Edition  of  Kent's  Commen- 
taries (0.  W.  Holmes,  Jr.)  states 
that   the   Supreme   Court   of   the 


United  States  was  also  equally  di- 
vided as  to  the  validity  of  a  com- 
mon law  marriage  in  Jewell  v.  Jew* 
ell,  1  How.  (U.  S.)  819,  but  this  is 
an  error;  the  question  was  as  to 
the  local  law  of  Georgia  and  South 
Carolina.  The  later  cases  already 
cited  show  that  the  view  of  the  Su- 
preme Court  as  to  the  doctrine  of 
the  American  common  law  is  en- 
tirely free  from  doubt. 

19— Cheney  ▼.  Arnold;  15  H.  Y. 
345,  69  Am.  Dec  609,  and  note,  p. 
615;  Robertson  v.  State,  42  Ala. 
509;  Judson  v.  Judson,  147  Mich. 
518;  Stoltx  v.  Doering,  112  I1L  234; 
Duncan  v.  Duncan,  10  Ohio  St.  181; 
Cartwright  v.  McOown,  121  III.  388, 
2  Am.  St.  Rep.  105;  Peck  v.  Peck, 
12  R.  I.  488,  34  Am.  Rep.  702;  2 
Nelson  on  Divorce  and  Separation, 
{{ 575-591.  Pollock  and  Maitland 
say  of  the  verba  de  prcBsenti  and 
verba  de  futuro  rule:  "The  scheme 
at  which  they  thus  arrived  was  cer- 
tainly no  masterpiece  of . -hwnnn 
wis^pm.  Of  all  people  in  the  world, 
lovers  are  the  least  likely  to  dis- 
tinguish precisely  between  the  pres- 
ent and  the  future  tenses/'  2  P. 
and  M.  Hist,  of  Eng.  Law,  367. 
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seem  to  be  that  such  facts  do  not  constitute  a  marriage ; 
the  presumption  is  that  the  old  consent  to  live  together 
unlawfully  is  still  the  basis  of  their  relation,  rather  than 
an  imaginary  new  contract  to  marry,  which  has  no  ex- 
istence in  fact.20  But  if  they  were  both  ignorant  of  the 
impediment,  and  supposing  in  good  faith  that  the  former 
spouse  was  dead  entered  into  a  contract  of  marriage,  it 
would  seem  that  the  rule  should  be  different.  Here  the 
parties  in  fact  intended  in  the  beginning  to  form  a  valid 
marriage  relation;  presumably  they  would  not  have 
lived  together  except  as  lawful  husband  and  wife.  When, 
after  the  impediment  was  in  fact  removed,  they  continue 
to  cohabit,  they  do  so  intending  to  be  husband  and  wife, 
and  the  fact  that  hitherto  rendered  their  purpose  un- 
availing has  now  ceased  to  exist.  Their  subsequent  co- 
habitation should  be  treated  as  marital,  and  as  effecting 
a  valid  common  law  marriage.21  If  one  party  knew  of 
the  impediment  and  the  other  did  not,  the  same  result 
should  follow  in  reason  and  judgment.  In  this  case, 
after  the  removal  of  the  impediment  one  party  continues 
to  maintain  marital  relations  in  the  belief  that  they  are 
lawful;  the  other  also  acts  and  holds  himself  out  as  a 


20 — Lapsley  v.  Grierson,  1  H.  L. 
G.  498;  Cartwright  v.  McGown,  181 
111.  38ft,  2  Am.  St.  Rep.  105;  Comp- 
ton  y.  Benham,  44  Ind.  Ap.  51; 
Duncan  v.  Duncan,  10  Ohio  St.  181. 
Contra,  the  Breadalbane  case,  L.  R. 
1  Sc  Ap.  182. 

21— Eaton  v.  Eaton,  66  Neb.  676, 
60  L.  R.  A.  605,  1  Anno.  Cas.  202; 
DeThoren  y.  Attorney -General,  1  Ap. 
Gas.  686.  See  Travers  v.  Reinhardt, 
205  U.  8.  423. 

In  Chamberlain  v.  Chamberlain, 
68  N.  J.  Eq.  736,  111  Am.  St.  Rep. 
658,  3  L.  R.  A.  (N.  S.)  244,  6  Anno. 
Cas.  483,  in  the  note  thereto  3  L. 
R.  A.  (N.  S.)  244,  and  in  Collins 
y.  Voorhees,  46  N.  J.  Eq.  411,  47 

XX  R.— 1 


N.  J.  Eq.  315,  355,  19  Am.  St.  Rep. 
404,  24  Am.  St.  Rep.  412,  14  L. 
R.  A.  364,  the  distinction  made  in 
the  text  between  a  marriage  rela- 
tion which  began  innocently,  and 
one  which  began  meretriciously,  is 
strongly  affirmed. 

In  Robinson  v.  Ruprecht,  191  111. 
424,  a  couple  married  each  of  whom 
had  a  living  spouse.  They  believed 
the  former  husband  to  be  dead,  but 
knew  that  the  former  wife  was  liv- 
ing. Soon  after  they  heard  of  her 
death.  The  former  husband  also 
died.  It  was  held  that  they  con- 
tracted a  common  law  marriage  by 
their  subsequent  open  and  public 
life  as  husband  and  wife. 
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husband  or  wife,  knowing  that  the  innocent  spouse  be- 
lieves their  relation  to  be  that  of  lawful  matrimony ;  each 
daily  by  his  acts  says  to  the  other  and  to  all  the  world, 
"We  are  husband  and  wife."  No  fact  now  hinders  the 
resulting  of  a  common  law  marriage.  But  as  to  the  re- 
sult in  this  situation,  or  as  to  the  general  distinction 
•above  indicated,  the  cases  are  not  fully  uniform.22 

By  statutes  passed  in  almost  every  English-speaking 
jurisdiction,  the  parties  are  required  to  make  their  dec- 
laration of  marriage  before  a  proper  magistrate,  or 
before  such  ministers  of  religion  as  are  constituted  by 
the  statutes  magistrates  for  that  purpose.  And  in  most 
of  the  states  they  are  required  to  procure  a  license  be- 
forehand, in  obtaining  which  they  must  state  under  oath 
the  facts  necessary  to  make  their  intended  marriage 
valid.  But  unless  the  statute  expressly  declares  any 
marriage  to  be  void  which  is  not  celebrated  according 
to  its  provisions,  a  common  law  marriage  is  still  valid.28 


26 — In  Oartwright  v.  McGown 
and  Compton  v.  Benham,  cited  in 
note  20,  and  in  Collins  t.  Voorhees, 
cited  in  note  21,  a  marital  status  was 
held  not  to  result,  where  the  orig- 
inal relations  were  innocent  on  the 
part  of  one  and  guilty  on  the  part 
of  the  other.  The  Breadalbane  case 
held  that  marriage  did  result, 
though  both  parties  were  guilty; 
and  T ravers  v.  Reinhardt,  where  one 
was  innocent  and  one  guilty. 

In  Massachusetts  by  statute,  "if 
such  marriage  was  entered  into  by 
one  of  the  parties  in  good  faith/' 
the  cohabitation  constitutes  a  legal 
marriage  "from  and  after  the  re- 
moval of  such  impediment."  That 
act  has  been  held  to  be  valid,  and 
to  apply  although  the  original  mar- 
riage was  before  the  passage  of  the 
act,  if  the  removal  of  the  impedi- 
ment and  the  subsequent  cohabita- 


tion were  after  its  passage.     Luf- 
kin  v.  Lufkin,  182  Mass.  476. 

23 — 2  Kelson  on  Divorce  and  Sep- 
aration, |  725;  2  Greenleaf  on 
Evid.,  §  460;  Meister  v.  Moore,  96 
U.  S.  76;  Parton  v.  Hervey,  1  Gray 
(Mass.)  119;  Snuffer  v.  Karr,  197 
Mo.  182,  7  Anno.  Cas.  780;  Oart- 
wright v.  McGown,  121  I1L  388,  2 
Am.  St.  Rep.  105;  Renfrow  v.  Ren- 
frow,  60  Kan.  277,  72  Am.  St.  Rep. 
350;  State  v.  Bittick,  103  Mo.  183, 
23  Am.  St.  Rep.  809,  11  L.  R.  A. 
587;  Reaves  y.  Reaves,  15  Okla. 
240,  2  L.  R.  A.  (N.  S.)  353,  and  note 
thereto.  Contra^  Smith  v.  North 
Memphis  Savings  Bank,  115  Tenn. 
12.  Other  decisions  (such  as  Of- 
field  v.  Davis,  100  Va.  250)  rest  on 
an  express  or  implied  negative  in 
the  terms  of  the  statute;  but  in 
Smith  v.  North  Memphis  Savings 
Bank  the  statute  contains  no  such 
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Judges  and  text-writers  sometimes  speak  of  a  marriage 
by  cohabitation  and  reputation,  as  if  this  were  a  mode 
of  contracting  marriage  other  than  by  the  ceremonial 
marriage  or  the  common  law  marriage.  It  is  evident, 
however,  that  this  is  an  inexact  mode  of  speech.  If  a 
man  and  woman  have  lived  together  as  man  and  wife, 
holding  themselves  ont  as  such,  and  supposed  to  be  such 
by  all  their  neighbors  and  relatives,  a  court  may  well 
presume  from  that  fact  that  they  have  been  married; 
but  this  is  a  mere  evidential  presumption.  If  it  is  made 
to  appear  that  in  fact  they  never  were  married,  their 
cohabitation  and  the  mistaken  belief  of  the  community, 
however  universal,  will  not  make  them  man  and  wife.84 
That  such  cohabitation  and  reputation  are  merely  evi- 
dence of  a  marriage,  and  not  a  marriage  in  themselves, 


language.  In  8nuffer  v.  Karr, 
supra,  the  Missouri  court  gave  a 
contrary  construction  to  the  same 
Tennessee  statute. 

See  the  exhaustive  note,  Anno. 
Cas.   1912  D.  508. 

24— Travera  v.  Bernhardt,  206  U. 
S.  423,  goes  to  the  very  verge  of 
the  law  in  this  respect,  the  court 
«»ying  (page  440) :  "It  was  to  be 
deemed  a  valid  marriage  in  New 
Jersey  after  James  Travera  and  the 
woman  Sophia,  as  husband  and 
wife,  took  up  their  permanent  resi- 
dence there  and  lived  together  in 
that  relation,  continuously,  in  good 
faith  and  openly  up  to  the  death 
of  Travers,  being  regarded  by  them- 
selves and  in  the  community  as 
husband  and  wife.  Their  conduct 
towards  each  other  in  the  eye  of 
the  public  while  in  New  Jersey, 
taken  in  connection  with  their  pre- 
vious association,  was  equivalent  in 
law  to  a  declaration  by  each  that 
they  did,  and  during  their  joint 
lives  were  to,  occupy  the  relation  of 
husband  and  wife.    Such  a  declara- 


tion was  as  effective  to  establish 
the  status  of  marriage  in  New  Jer- 
sey as  if  it  had  been  n*6ae  in  words 
of  the  present  tense  after  they  be- 
came domiciled  in  that  state."  In 
this  case  the  couple  had  lived  sev- 
eral years  in  two  other  states, 
where  it  was  held  that  no  valid 
marriage  had  occurred,  and  then 
came  into  New  Jersey. 

For  the  genera)  doctrine  on  this 
subject,  see  1  Schouler  Dom.  Rel., 
{  26;  DeThoren  v.  Attorney-Gen- 
eral., L.  R.  1  Ap.  Gas.  686;  Ham- 
mick  v.  Bronson,  5  Day  (Conn.) 
290;  Newburyport  v.  Boothbay,  9 
Mass.  414;  White  v.  White,  82  Gal. 
427,  7  L.  R.  A.  799;  Cartwright  v. 
MoGown,  121  I1L  388,  2  Am.  St. 
Rep.  105;  Re  Maher,  183  DL  61; 
Jackson  v.  Jackson,  80  Md.  176; 
Voorhees  v.  Voorhees,  46  N.  J.  Eq. 
411,  19  Am.  St.  Rep.  404;  Hynes 
v  McDermott,  91  N.  Y.  451,  43  Am. 
Rep.  677;  Gall  v.  Gall,  114  N.  Y. 
109;  Smith  v.  North  Memphis  Sav. 
Bk.,  115  Tenn.  12;  Nims  v.  Thomp- 
son, 83  Wis.  261,  17  L.  R.  A.  847. 
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is  clearly  shown  by  the  rule  that  in  prosecutions  for 
bigamy  or  other  criminal  offenses  to  which  a  prior  mar- 
riage is  essential,  there  must  be  actual  proof  of  a  cere- 
monial or  common  law  marriage.25 

§  4.  Duress  or  fraud  in  the  marriage  contract.  Not 
only  must  the  marriage  have  been  entered  into  in  fact, 
but  it  must  not  have  been  procured  by  force  or  fraud. 
Cases  of  annulment  of  marriage  under  this  head  are 
rare,  as  indeed  are  cases  of  annulment  for  any  cause.  Of 
course  the  marriage  would  not  be  annulled  for  any 
trivial  or  slight  cause.  The  urgent  and  even  threatening 
persuasion  of  one  party  by  the  other  or  by  friends,  de- 
ceitful statements  as  to  age,  property  or  previous  moral 
character,  or  even  as  to  the  parties  having  once  been 
married,28"88  all  these  are  insufficient  so  long  as  there 
was  not  such  force  as  to  absolutely  take  away  the  power 
of  consenting  from  the  party,  nor  such  fraud  as  to  wholly 
mislead  him  or  her  as  to  the  act  which  he  was  perform- 
ing, or,  at  least,  to  defraud  him  or  her  as  to  the  essential 
elements  of  the  marriage. 

Cases  of  annulment  of  marriage  by  reason  of  duress 
are  not  frequent  in  the  American  reports ;  but  the  law  is 
well  settled  that  such  force  or  threats  as  destroy  the  free 
will  of  a  party,  so  that  he  or  she  goes  through  the  mar- 
riage ceremony  not  voluntarily,  but  under  the  influence  of 
overpowering  fear,  is  sufficient  ground  for  setting  aside 
the  marriage.26  That  one  party  is  induced  reluctantly  to 


25— Hiler  v.  People,  156  111.  511, 
47  Am.  St.  Rep.  221;  Common- 
wealth v.  Littlejohn,  15  Mass.  163; 
Hayes  v.  People,  25  N.  Y.  390,  82 
Am  Dec.  364. 

26 — Avakian  v.  Avakian,  69  N. 
J.  Eq.  89;  Ferlat  v.  Gojon,  Hopk. 
Ch.  (N.  Y.)  478,  14  Am.  Dec.  554; 
Shoro  v.  Shoro,  60  Vt.  268,  6  Am. 
St.  Rep.   118. 

The  leading  English  cases  are 
Scott   v.   Seebright,    L.   R.    12    Pr. 


D.  21,  and  Cooper  v.  Crane,  1891, 
Pr.  369.  In  the  former  case  the 
court  said:  "The  courts  of  law 
have  always  refused  to  recognize 
as  binding  contracts  to  which  the 
consent  of  either  party  has  been 
obtained  by  fraud  or  duress,  and 
the  validity  of  a  contract  of  mar- 
riage must  be  tested  and  deter- 
mined in  precisely  the  same  man- 
ner as  that  of  any  other  contract. 
True  it  is,  that  in  contracts  of  mar- 
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marry  the  other  because  of  a  bastardy  prosecution,  or 
other  legal  process  growing  out  of  their  illicit  relations, 
is  not  sufficient  to  invalidate  the  marriage,  if  the  pro- 
ceedings in  question  were  lawful,  and  instituted  in  good 
faith,  although  the  intention  was  to  compel  a  marriage.27 
Cases  of  fraud  are  somewhat  less  frequent.  (The  rule 
is  that  the  fraud  proven  must  relate  to  the  essential  ele- 
ments of  the  marriage  relation  itself,  and  not  to  its 
mere  incidents  or  surrounding  circumstances.  A  greater 
measure  of  fraud  is  required  to  justify  annulling  a  mar- 
riage than  would  suffice  to  avoid  an  ordinary  contract.28 


riage  there  is  an  interest  involved 
above  and  beyond  that  of  the  im- 
mediate parties,  Public  policy  re- 
quires that  marriages  should  not  be 
lightly  set  aside,  and  there  is  in 
some  cases  the  strongest  temptation 
tp  the  parties  more  immediately 
interested  to  act  in  collusion  in 
procuring  a  dissolution  of  the  mar- 
riage tie.  These  reasons  necessi- 
tate great  care  and  circumspection 
on  the  part  of  the  tribunal;  but 
they  in  no  wise  alter  the  princi- 
ple or  the  ground  on  which  this, 
like  any  other  contract,  may  be 
avoided."  In  Cooper  v.  Crane,  the 
court  refused  to  set  aside  a  mar- 
riage between  two  cousins,  which 
the  wife  had  consented  to  upon  the 
husband's  threat  that  if  she  should 
not  marry  him  he  would  blow  out 
his  brains,  and  Bhe  would  be  re- 
sponsible, where  it  appeared  that 
she  went  through  the  ceremony 
without  any  sign  of  fear  or  un- 
willingness, and  signed  the  regis- 
ter in  a  clear,  firm  hand. 

27 — Jackson  v.  Winne,  7  Wend. 
(N.  Y.)  47,  22  Am.  Dec.  563;  Frost 
t.  Frost,  42  N.  J.  Eq.  55;  Collins 
v.  Ryan,  40  La.  An.  1710,  43  L. 
R.  A.  814;  Marvin  v.  Marvin,  62 


Ark.  425,  20  Am.  St.  Rep.  191.  But 
in  Shoro  v.  Shoro,  60  Vt.  268,  6  Am. 
St.  Rep.  118,  where  a  wholly  un- 
founded accusation  was  made 
against  a  sixteen  year  old  boy  by 
an  older  woman  of  bad  reputation, 
and  he  was  unable  to  procure  bail 
and  was  threatened  with  impris- 
onment, and  was  advised  by  his 
father  and  an  officer  in  whose  cus- 
tody he  was  to  marry  the  woman 
and  then  leave  her,  the  marriage 
was  annulled  for  force  and  fraud. 
28— "When  in  English  law  fraud 
is  spoken  of  as  a  ground  for  avoid- 
ing a  marriage,  this  does  not  in- 
clude such  fraud  as  induces  a  con- 
sent,  but  is  limited  to  such  fraud 
as  produces  the  appearance  with- 
out the  reality  of  consent.  *  *  * 
I  believe  in  every  case  where  fraud 
has  been  held  to  be  the  ground  for 
declaring  a  marriage  null,  it  has 
been  such  fraud  as  has  procured  the 
form  without  the  substance  of 
agreement,  and  in  which  the  mar- 
riage has  been  annulled,  not  be- 
cause of  the  presence  of  fraud,  but 
because  of  the  absence  of  consent. 
*  *  *  But  when  there  is  eon- 
sent,  no  fraud  inducing  that  eon- 
sent  is  material."    Moss  ▼.  Moss, 
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Thus,  concealment  of  the  fact  that  the  intended  wife  had 
formerly  been  insane,*9  that  she  is  now  a  kleptomaniac,80 
that  she  had  been  married  before,  if  the  former  mar- 
riage is  not  now  in  force,81  that  she  had  been  unchaste 
before  the  marriage,82  that  she  falsely  represented  that 
she  had  had  no  epileptic  attack  for  eight  years,  and  was 
entirely  cured  of  that  disease,88  have  all  been  held  to  be 
insufficient  to  annul  a  marriage.  One  extreme  form  of 
deceit  has  especially  been  held  to  be  such  as  to  invalidate 
a  marriage, — namely,  where  a  woman,  believed  by  her 
husband  to  be  chaste,  is  found  to  have  been  at  the  time 
of  the  marriage  pregnant  by  another  man.84    The  fact 


1897,  Pr.  268;  Fisk  v.  Fisk,  6  App. 
Div.  (N.  Y.)  432;  Wier  v.  Still,  31 
Iowa  107. 

The  New  York  courts  Beem  to  de- 
fine with  less  strictness  the  fraud 
for  which  a  marriage  may  be  an- 
nulled: 

"It  is  a  general  rule  that  every 
misrepresentation  of  a  material  fact, 
made  with  the  intention  to  induce 
another  to  enter  into  an  agree- 
ment, and  without  which  he  would 
not  hare  done  so,  Justifies  the  court 
in  vacating  the  agreement.  *  *  * 
There  is  no  valid  reason  for  exempt- 
ing the  marriage  contract  from  the 
general  rule."  Di  Lorenzo  v.  D| 
Lorenzo,  174  N.  Y.  467,  95  Am. 
St.  Rep.  600,  63  L.  R.  A.  92;  Sven- 
son  v.  Svenson,  178  N.  Y.  54. 

A  marriage  which  has  never  been 
consummated  by  marital  intercourse 
will  be  more  readily  annulled  than 
one  where  there  has  been  consum- 
mation and  cohabitation. 

"It  is  evident  that,  the  marriage 
not  having  been  consummated,  the 
usual  considerations  of  public  poli- 
cy which  apply  to  a  case  where 
the  relation  has  by  consummation 


of  the  marriage  ripened  into  a  pub- 
lic status  do  not  exist  here*  There 
was  between  these  parties  little 
more  than  a  contract  to  marry." 
Svenson  v.  Svenson,  supra* 

29 — Cummington  v.  Belchertown, 
149  Mass.  223,  4LR.A.  131. 

30— Lewis  v.  Lewis,  44  Hina  1S4> 
20  Am.  St.  Rep.  559,  9  L.  R.  A. 
505, 

31 — Donnelly  v.  Strong,  175  Mass. 
157;  Fisk  v.  Fisk,  6  App.  Div.  (N. 
Y.)    432. 

32— Allen's  Appeal,  99  Pa.  St. 
196,  44  Am.  Rep.  101. 

33— Lyon  v.  Lyon,  230  111.  366, 
13  L.  R.  A.  (N.  S.)  996;  but  in 
Gould  v.  Gould,  78  Conn.  242,  2 
L.  R.  A.  (N.  S.)  531,  the  conceal- 
ment of  epilepsy  was  held  sufficient 
in  view  of  a  statute  which  pro- 
hibited the  marriage  of  an  epi- 
leptio  person. 

34 — Reynolds  v.  Reynolds,  3  Allen 
(Mass.)  605;  Carris  v.  Garris,  24 
N.  J.  Eq.  516;  Wallace  v.  Wallace, 
137  Iowa  37,  136  Am.  St.  Rep.  253 
and  note  thereto,  14  L.  R.  A.  (N. 
S.)  644  and  note,  15  Anno.  Gas. 
761.  j 
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of  the  infection  of  one  of  the  parties  by  syphilis  to  such 
an  extent  as  to  make  marital  intercourse  impossible  or 
dangerous,  which  was  concealed  from  the  other  party/ 
has  also  been  held  to  be  such  a  fraud  as  to  invalidate 
the  marriage.86  The  effect  of  either  force  or  fraud  is 
to  render  the  marriage  voidable,  and  not  void ;  if,  there- 
fore, the  injured  party,  after  removal  of  the  duress,  or 
after  discovery  of  the  fraud,  voluntarily  oontinues  mari- 
tal relations,86  the  marriage  is  ratified  and  becomes  un- 
assailable. 

§  5.  Conflict  of  laws  as  to  marriage.  The  diversity 
of  local  laws  as  to  the  requirements  of  a  valid  marriage 
make  important  the  question,  what  effect  will  be  given 
to  a  marriage  valid  where  it  occurred,  but  invalid  in  the 
jurisdiction  where  the  parties  lived  or  to  which  they 
afterward  go.  There  are  evident  inconveniences  in  the 
rule  that  marriages  valid  where  made  are  valid  every- 
where. It  renders  it  possible  for  parties  to  evade  the 
law  of  their  own  state,  by  going  to  another  where  the 
laws  are  more  liberal.  For  instance,  the  laws  of  Con- 
necticut require  minors  to  procure  the  written  consent 
of  their  parents  in  order  to  be  married ;  no  such  require- 
ment existed  in  New  York  until  1907.  Consequently, 
scores  of  Connecticut  young  people,  whose  parents  would 
not  consent  to  their  marriage,  took  the  train  for  the 
first  town  within  the  state  of  New  York,  were  there  mar- 
ried, and  then  returned  to  defy  their  parents  and  the 


35 — Smith  v.  Smith,  171  Mass. 
404,  68  Am.  St.  Rep.  440,  41  L.  R. 
A.  800;  Crane  v.  Crane,  62  N.  J. 
£q.  21. 

36 — 2  Nelson  on  Divorce  and 
Separation,  $$  600-624;  Prine  v. 
Prine,  36  Fla.  676,  34  L.  R.  A.  87; 
Hampstead  v.  Plaiatow,  40  N.  H. 
84;  Di  Lorenzo  v.  Dl  Lorenzo,  174 
N.  Y.  467,  95  Am.  St.  Rep.  609,  63 
L.  R.  A.  92;  Harrison  v.  Harrison, 


94  Mich.  559.  See  Perry  v.  Perry, 
2  Paige  Ch.  (N.  Y.)  501. 

That  no  person  except  the  married 
spouse  can  maintain  an  action  to 
declare  a  marriage  void  for  force 
or  fraud,  see  Re  Hallopeter,  52 
Wash.  41,  132  Am.  St.  Rep.  952, 
21  L.  R.  A.  (N.  S.)  847;  Ridgely 
v.  Ridgely,  79  Md.  298.  25  L.  R.  A. 
800. 

And  see,  ante,  note  15. 
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local  law  of  their  state.  Gretna  Green,  the  border  town 
of  Scotland,  to  which  runaway  couples  used  to  go  from 
England,  is  famous  in  fiction  and  in  legend. 

On  the  other  hand,  New  York  grants  divorces  only 
upon  the  express  provision  that  the  guilty  party  is  still 
bound  by  the  marriage  contract  and  prohibited  to  re- 
marry ;  but  such  persons,  if  they  go  into  Connecticut  or 
New  Jersey,  may  marry  there  and  return  to  New  York 
to  live  in  defiance  of  its  laws  and  courts. 

But  the  alternative  of  holding  that  people  lawfully 
married  in  one  state  are  unmarried  in  another  would 
lead  to  so  much  greater  difficulty,  that  the  universal  rule 
is  established  that  marriages  valid  where  contracted  are 
valid  everywhere,  unless  it  is  otherwise  expressly  pro- 
vided by  the  statute  of  the  forum,  or  unless  the  law  of 
the  place  of  the  marriage  is  so  flagrantly  opposed  to  the 
laws  of  the  jurisdiction  where  the  question  is  tried  as  to 
be  deemed  offensive  to  Christian  morals;  as  if,  for  in- 
stance, the  marriage  in  question  were  incestuous  or 
polygamous.87 


37 — Commonwealth  v.  Lane,  113 
Mass.  468,  18  Am.  Rep.  509;  Dal- 
rymple  v.  Dalrymple,  2  Hagg.  Oons. 
54;  Dannelli  v.  Dannelli,  4  Bush. 
(Ky.)  51;  Hutchins  v.  Kimmel,  31 
Mich.  126,  18  Am.  Rep.  164;  Van 
Voorhis  v.  Brintnall,  86  N.  Y.  18; 
State  v.  Ross,  76  N.  C.  242,  22  Am. 
Rep.  678;  Norman  v,  Norman,  131 
Cal.  620,  66  Am.  St.  Rep.  74,  42  L.  R. 
A.  343;  Garcia  v.  Garcia,  25  8. 
Dak.  645,  32  L.  R.  A.  (N.  8.)  424, 
Anno.  Gas.  1912  G.  621. 

In  Norman  v.  Norman,  9upra, 
the  rule  was  held  not  to  validate 
a  marriage  which  was  celebrated  on 
the  high  seas  in  evasion  of  the 
law  of  California,  of  which  the 
parties  were  citizens;  there  being 
no  known  marriage  law  of  the  high 
seas  by  which  the  marriage  could 


be  supported.  In  Johnson  v.  John* 
son,  30  Mo.  72,  77  Am.  Dec.  598,  it 
was  held  that  a  marriage  between  a 
white  man,  who  had  gone  to  live 
among  Indians,  and  an  Indian 
woman,  by  consent  and  cohabita- 
tion in  accordance  with  Indian  cus- 
tom, was  valid,  though  the  relation 
was  not  by  Indian  custom  a  per- 
manent one,  but  was  terminable  at 
pleasure.  The  court  say:  "There 
is  no  doubt  that  permanency  enters 
into  the  idea  of  marriage  as  un- 
derstood among  all  civilized  and 
Christian  people,  *  •  *  but 
when  there  Is  a  cohabitation  by 
consent,  for  an  indefinite  period  of 
time,  for  the  procreation  and  bring- 
ing up  of  children,  that,  in  a  state 
of  nature,  would  be  a  marriage;  and,  > 
in  the  absence  of  all  civil  and  re- J 
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A  situation  of  difficulty  is  that  above  mentioned  where , 
a  divorce  has  been  granted  in  one  state,  and  by  the  terms 
of  the  divorce  decree  the  guilty  party  is  prohibited  from 
remarrying,  and  thereafter  the  party  subject  to  such 
prohibition  goes  to  another  state  and  is  married  there. 
The  prevailing  line  of  cases  holds  that  in  such  a  case 
the  marriage  is  valid,  even  though  the  parties  went  into 
the  second  state  to  evade  the  laws  of  the  first  and  estab- 
lished no  permanent  residence  there;88  but  some  of  our 
courts  have  refused  to  follow  the  general  rule  under 
those  circumstances.8* 


ligious  institutions,  may  safely  be 
presumed  to  be,  as  it  is  termed  by 
some  writers,  *a  marriage  in  the 
sight  of  God.' " 

A  much  more  strict  view  upon 
this  point  is  indicated  by  the  Eng- 
lish cases  of  Hyde  v.  Hyde,  1  Pr. 
&  Div.  130  (a  Mormon  marriage  in 
Utah),  and  Bethell  y.  Hillyard,  38 
Ch.  D.  220  (a  marriage  with  a  South 
African  woman) ;  in  both  cases  the 
English  courts  refused  to  recog- 
nize the  marriages. 

In  Washington  a  marriage  be- 
tween first  cousins,  being  forbidden 
by  the  law  of  that  state,  is  held 
to  be  incestuous  and  therefore  void, 
if  the  parties  had  gone  from  that 
state  to  another  for  the  purpose  of 
evading  the  prohibition.  Johnson  v. 


Johnson,  57  Wash.  89,  26  L.  R.  A. 
(N.  S.)  179;  State  v.  NaKaShima, 
62  Wash,  686,  Anno.  Cas.  1912  D. 
220. 

38 — Van  Voorhis  v.  Brentnall,  66 
N.  Y.  18,  40  Am.  Rep.  505;  Thorp 
v.  Thorp,  90  N.  Y.  602,  43  Am. 
Rep.  189;  Moore  v.  Hegeman,  92 
N.  Y.  521,  44  Am.  Rep.  408;  Put- 
nam v.  Putnam,  8  Pick.  (Mass.) 
433;  State  v.  Shattuck,  69  Vt.  403, 
40  L.  R.  A.  428;  State  v.  Richard- 
son, 72  Vt.  49;  Phillips  v.  Madrid, 
83  Me.  205, 12  L.  R.  A.  862. 

39— Stall's  Estate,  183  Pa.  St. 
625,  39  L.  R.  A.  539;  Pennegar  v. 
State,  87  Tenn.  244,  2  L.  R,  A.  703; 
Williams  v.  Oates,  5  Ired.  L.  (N.  C.) 
535. 


CHAPTER  H. 

THE   PERSONAL  ^EIGHTS   OF   HUSBAND   AND 

WIFE. 

A.    As  Between  Each  Other. 


§  6.  The  general  principle.  The  general  principle  con- 
trolling the  rights  of  husband  and  wife  is  not  unity, 
otherwise  there  could  be  no  reciprocal  rights  and  duties ; 
it  is  rather  the  establishment  of  a  family,  as  the  family 
is  understood  in  Christian  civilization,  with  its  close 
bond  of  mutual  relations,  rights  and  duties.  That  the 
husband  is  the  head  of  the  family  1  continues  to  be  more 
true  as  to  their  personal  than  as  to  their  property 
rights.  Yet  that  fact — the  headship  of  the  husband — 
grows  rather  out  of  the  existing  and  recognized  customs 
of  civilization,  and  the  natural  qualities  of  the  parties 
(the  greater  strength  and  activity  of  the  man,  the 
greater  gentleness  and  especially  the  maternal  function 
of  the  woman),  than  out  of  any  right  of  command  upon 
his  part.  If  a  husband  should  seek  to  reverse  the  rule  of 
modern  society,  should  decide  to  cook  the  meals  and  at- 
tend to  the  children  himself,  and  order  his  wife  to  get 
employment  in  the  factory  to  support  the  family, 
the  theory  of  the  husband's  headship  would  hardly  jus- 

■ 

'     1— Com.  y.  Wood,  97  Mass.  228 ;  "By  the  common  law  doctrine,  the 

Com.  y.  Carroll,  124  Mass.  30;  Cole-  wife  is  the  husband's  servant  and 

man  v.  Burr,  93  N.  T.  17,  45  Am.  his  chattel,  as  well  as  a  part  of  his 

Rep.  160;  Poor  v.  Poor,  8  N.  H.  307,  person." 

314;    Henley   v.   Wilson,   137    CaL  Dixon  v.  Amerman,  181  Mass.  431. 
273,  92  Am.  St.  Rep.  160;  Harden- 
bergh  v.  Hardenbergh,  14  CaL  654. 
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tify  his  action.  It  is  rather  his  natural  headship,  arising 
from  the  fact  that  he  supports  and  maintains  the  fam- 
ily, and  must  necessarily  determine  its  expenditures, 
find  and  fix  the  place  of  abode,  determine  the  manner  of 
life,  and  have  the  wife 's  cooperation  in  the  family  life 
so  fixed. 

The  wife  takes  the  husband's  name;2  his  change  of 
domicile,3  or  of  citizenship,4  changes  hers. 


3— Fendall  t.  Goldsmid,  2  Pr.  D. 
863. 

3— Anderson  v.  Watt,  138  U.  8. 
694,  706;  Haddock  v.  Haddock,  201 
U.  8.  563,  571,  5  Anno.  Gas.  4; 
Kennedy  v.  Kennedy,  87  W.  250; 
Gone  y.  Cone,  61  S.  C.  512;  Parrett 
y.  Palmer,  8  Lad.  Ap.  356,  52  Am. 
St  Rep.  479. 

The  greater  recognition  of  the 
separate  personal  rights  of  the  mar- 
ried woman  in  modern  law  has  led 
the  courts  to  declare  in  many  cases 
where  the  husband  has  deserted  her 
or  driven  her  away  from  him,  and 
especially  in  cases  where  litigation 
had  occurred  between  them,  that 
the  wife  had  obtained  a  domicile 
independent  of,  and  separate  from, 
that  of  the  husband. 

But  if  their  personal  relations 
are  still  those  of  husband  and  wife, 
the  common  law  doctrine  remains  in 
force. 

"The  question  raised  on  the 
agreed  statement  of  facts  is 
whether  a  married  woman,  while 
the  unity  of  the  marriage  relation 
exists  undisturbed  between  them, 
can  acquire  a  domicile  other  than 
that  of  her  husband.  In  behalf  of 
the  plaintiff  it  is  contended  that 
she  can.  The  contention  rests  on 
the  argument  that  the  common  law 
status  of  a  married  woman,  by 
which  her  legal  existence  la  sus- 


pended during  the  marriage,  or 
merged  in  that  of  her  husband,  has 
largely  ceased  to  obtain  in  modern 
times,  and  especially  in  this  state, 
where  the  law  recognises  her  as 
haying  a  separate  existence  and 
separate  rights  as  to  her  property, 
and  consequently  separate  interests. 

After  a  careful  examination  of 
the  authorities,  however,  we  have 
come  to  the  conclusion  that,  though 
a  wife  may  acquire  a  domicile  dis- 
tinct from  that  of  her  husband 
whenever  it  is  necessary  or  proper 
for  her  to  do  so, — as,  for  instance, 
where  the  husband  and  wife  are 
living  apart  by  mutual  consent,  or 
where  the  wife  has  been  abandoned 
by  the  husband,  or  for  purposes  of 
divorce,  or,  in  short,  whenever  the 
wife  has  adversary  interests  to 
those  of  the  husband,— she  cannot 
acquire  such  a  domicile  so  long  as 
the  unity  of  the  marriage  relation 
continues,  notwithstanding  that 
from  considerations  of  health,  as 
in  the  present  case,  or  of  expedi- 
ency, one  of  the  parties,  with  the 
consent  of  the  other,  is  actually  liv- 
ing in  a  different  place  from  the 
other." 

Howland  v.  Granger,  22  R.  L  1. 

4— Kelley  v.  Owen,  7  Wall.  (U. 
8.)  496;  Kircher  v.  Murray,  54  Fed. 
617. 
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§  7.  The  duties  common  to  both.  It  is  the  duty  rest- 
ing alike  upon  both  to  live  together  in  the  marital  re- 
lation, to  treat  each  other  with  (if  not  love,  at  least  with) 
kindness,  to  cooperate  in  the  maintenance  of  the  home, 
and  in  the  care  of  any  children  of  the  marriage.5 

But  these  duties  may  cease  to  exist  as  against  one  or 
the  other  in  certain  cases:  (a)  such  causes  as  will  jus- 
tify a  divorce  will  justify  a  refusal  by  the  injured  party 
to  live  longer  with  the  guilty  one;  (b)  often  a  less  of- 
fense will  jqptify  a  separation  than  would  be  cause  for 
a  divorce.  For  instance,  non-support  (not  usually  a 
ground  of  divorce)  would  make  it  necessary  for  the 
wife,  in  many  cases,  to  leave  the  husband,  in  order  that 
she  might  be  free  to  work,  or  might  obtain  a  home  with 
friends ;  and  so  of  course  it  would  justify  her  in  leaving 
him.  So  a  less  degree  of  cruelty  would  justify  a  wife 
in  leaving  her  husband,  at  least  for  the  time,  than  would 
entitle  her  to  a  divorce.6 

§  8.  The  especial  duties  and  rights  of  the  husband 
The  distinctive  duties  resting  upon  the  husband  are  to 
provide  a  home,  to  support  the  wife  and  children,7  to 
protect  her  and  them  from  injury  or  insult.  Each  of 
these  duties  involves  the  rights  requisite  to  the  perform- 
ance of  the  duty.  Thus,  a  husband  has  the  same  right 
to  protect  his  wife,  to  assert  and  maintain  her  rights, 
even  to  kill  a  person,  if  necessary,  in  her  defense,  that 
he  would  have  in  his  own  behalf.8 

•     The  duty  of  the  husband  to  provide  a  home  implies 

i 

6— Bennett  ▼.  Bennett,  116  N.  Y.  28  Mo.  60;  Peo.  v.  Mercein,  8  Paige 

584,  6L.R.A.  553;  Foot  ▼.  Card,  Ch.  (N.  Y.)  47,  68. 

58  Conn.  1,  18  Am.  St.  Rep.  215,  7— The  duty  of  support  will  be 

6  L.  R.  A.  829.  more   fully   treated  hereafter;    see 

6— Watts   v.   Watts,    160    Mass.  {  30. 

464,  39  Am.  St.  Rep.  509,  23  L.  R.  8— Estep  v.  Com.,  86  Ky.  39,  9 

A.  187;  Lyster  v.  Lyster,  111  Mass.  Am.    St.    Rep.   260;    Hathaway   t.. 

327;  Laing  ▼.  Laing,  21  N.  J.  Eq.  State,  32  Fla.  56. 

348;    Gillinwaters    v.    Gillin waters,  j 

/ 
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his  right  to  select  and  fix  the  marital  abode.  In  this  re- 
spect more  than  in  any  other  the  husband's  headship  of 
the  family  is  manifest.  The  wife  must  live  with  him, 
and  not  he  with  her.  A  refusal  on  her  part  to  live  in  the 
home  which  he  selects  or  provides,  because  of  a  difference 
of  choice  between  them,  would  be  a  breach  of  her  marital 
obligation  and  constitute  her  a  deserter.9 

But  the  husband  must  have  selected  and  provided  the 
home  in  good  faith,  and  in  reasonable  accordance  with 
his  means  and  their  accustomed  mode  of  life.10  If  he 
should  select  a  location  for  no  reason  except  that  it  was 
obnoxious  to  the  wife,  with  the  intention  of  driving  her 
to  a  refusal,11  or  should  require  her  to  remove  when  her 
health  would  not  permit  her  to  do  so  safely,12  or  should 


9— Franklin  v.  Franklin,  190 
Mass.  849,  4  L.  R.  A.  (N.  S.)  145, 
5  Anno.  Cas.  851;  Hair  v.  Hair,  10 
Rich.  Eq.  (S.  C.)  163;  Hardenbergh 
y.  Hardenbergh,  14  Cai.  654;  Bab- 
bitt y.  Babbitt,  69  111.  277;  Kennedy 
y.  Kennedy,  87  111.  250;  Gahn  v. 
Darby,  36  La.  An.  70;  Messenger  v. 
Messenger,  56  Mo.  329;  Hunt  v. 
Hunt,  29  N.  J.  Eq.  96;  Isaacs  y. 
Isaacs,  71  Neb.  537. 

The  case  of  Franklin  v.  Frank  - 
fin  was  that  of  a  man  who  emi- 
grated to  America  from  England, 
and  when  he  had  obtained  a  good 
position  wrote  to  his  wife  asking 
her  to  come  to  him  and  sending  her 
money  for  her  passage.  Her  refusal 
to  leave  her  native  country  to  join 
him  here  was  held  to  be  desertion, 
entitling  her  to  divorce. 

Bishop  y.  Bishop,  30  Pa.  St.  412, 
is  directly  contrary.  The  greater 
difficulty  and  novelty  of  the  ocean 
voyage  in  1849,  as  compared  with 
that  in  1891,  is  referred  to  in  Frank- 
lin y.  Franklin  as  a  ground  of  dis- 
tinction between  the  two  cases. 

In    Haymond    v.    Haymond,    74 


Tex.  414,  a  wife  living  in  Texas 
was  held  justified  in  refusing  to 
follow  her  husband  to  a  residence 
in  Central  America,  the  court  say- 
ing: "While  this  rule  (that  the 
husband  has  the  right  to  change  the 
marital  domicile,  and  the  wife  must 
follow  him)  has  been  held  to  ap- 
ply to  emigration  to  a  foreign  gov- 
ernment as  well  as  to  a  sister 
state,  other  principles,  involving 
among  others  questions  of  health 
and  conditions  of  civilization,  give 
it  a  limited  application." 

The  fact  that  before  the  marriage 
the  husband  promised  that  he  would 
not  take  the  wife  away  from  the 
neighborhood  of  her  family  does  not 
destroy  his  right  to  make  such  re- 
moval. Hair  v.  Hair,  10  Rich.  Eq. 
(S.  C.)  163. 

10— Walker  v.  Laighton,  31  NT. 
H.  Ill;  Vosburg  v.  Vosburg,  136 
Gal.  195,  203. 

11— Boyce  v.  Boyce,  23  N.  J.  Eq. 
337;  Walker  v.  Laighton,  31  N.  H. 
111. 

12— Gleaaon  v.  Glcason,  4  Wise 
81. 
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demand  that  she  leave  her  home  and  come  to  him,  when 
he  had  in  fact  provided  no  home  for  her,18  her  refusal 
would  he  justified.  The  whole  tendency  of  modern  social 
life  is  to  magnify  the  wife's  right  to  considerate  treat- 
ment from  the  husband,  and  to  make  it  his  duty  to  pro- 
vide, within  the  reasonable  limits  of  his  ability,  for  her 
comfort  and  happiness  as  well  as  for  her  mere  bodily 
shelter  and  food.14 

It  is  also  his  duty,  and  consequently  his  right,  to  so 
regulate  his  household  as  to  assure  the  maintenance  of 


13— Phelan  v.  Phelan,  35  I1L  Ap. 
511;  Turner  t.  Turner,  26  Ind.  Ap. 
677.  But  where  the  husband  has 
become  poor,  and  is  obliged  to  re- 
move to  another  city  in  a  search  for 
work,  and  in  good  faith  urges  his 
wife  to  come  and  live  with  him,  she 
is  not  justified  in  refusing  because 
he  has  no  house  engaged,  and  she 
is  expecting  childbirth,  and  is  com- 
fortably provided  for  where  she  is. 
Messenger  v.  Messenger,  56  Mo.  329. 

14— Bond  v.  Bond,  45  Wash.  511. 

In  Senft  v.  Carpenter,  18  R.  I. 
645,  the  wife  was  a  nervous  invalid. 
The  husband  insisted  on  her  going 
to  an  insane  asylum  and  refused 
to  support  her  elsewhere.  She 
then  went  to  a  sister's  home,  who 
sued  the  husband  for  her  board  and 
care.  The  appellate  court  approved 
a  charge  as  follows:  "When  the 
husband  fails  and  refuses  to  pro- 
vide a  matrimonial  home,  and  says: 
'Here,  I  will  support  my  wife  at 
such  a  place,  no  matter  how  dis- 
tasteful it  may  be  to  the  wife,  no 
matter  how  unfortunate  it  may  be 
to  her,  if  her  physical  condition 
should  be  such  as  to  require  sym- 
pathy and  attendance  and  the  lov- 
ing ministrations  of  kindred,' 
•  *  •  that  is  going  further  than 
he  has  a  right  to  go." 


"A  wife  is  neither  the  slave  nor 
the  servant  of  a  husband.  He  is  the 
head  of  the  house,  to  whom  as  such 
she  is  subordinate.  But  she  is  at 
the  same  time  his  companion,  the 
partner  and  sharer  of  his  fortune,  in 
many  respects  his  equal;  who  in  her 
appropriate  sphere  is  entitled  to 
share  largely  in  his  authority.  And 
he  is  bound  not  only  to  honor  and 
support  her,  but  to  accord  to  her 
freely  and  liberally  all  her  rights, 
and  to  guarantee  to  her  the  full 
and  free  enjoyment  of  all  her  just 
privileges  and  prerogatives  as  the 
mistress  of  the  family.  In  a  par- 
ticular manner  he  is  bound  to  leave 
her  free  to  enjoy  her  own  religious 
opinions,  and  worship  God  according 
to  the  dictates  of  her  own  reason 
and  conscience."  Poor  v.  Poor,  8  N. 
H.  307,  315. 

The  tendency  stated  in  the  text 
is  clearly  shown  in  decisions  hold- 
ing that  the  wife  may  refuse  to  go 
to  the  husband's  home,  if  it  is 
with  or  near  his  relatives,  and  she 
has  found  it  impossible  to  live  with 
them  in  peace  or  happiness.  Pow- 
ell v.  Powell,  29  Vt.  148;  Albee  v. 
Albee,  141  III  550;  Brewer  v. 
Brewer,  79  Neb.  726,  13  L.  R.  A. 
(N.  S.)  222;  Shinn  v.  Shinn,  51  N.  J. 
Eq.  78. 
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order  and  the  observance  of  law.  He  is  therefore  liable 
to  prosecution,  if  the  wife  carries  on  the  illegal  sale  of 
liquor,15  or  the  business  of  prostitution,16  in  the  house, 
even  if  she  be  the  owner  of  the  house,17  unless  he  had 
actually  made  bona  fide  efforts  to  stop  such  use  of  the 
premises,  and  she  had  continued  it  against  his  will.18 

Blackstone  discusses  the  right  of  the  husband  to  chas- 
tise his  wife,  as  follows :  ' '  The  husband  also,  by  the  old 
law,  might  give  his  wife  moderate  correction.  For,  as 
he  is  to  answer  for  her  misbehavior,  the  law  thought  it 
reasonable  to  entrust  him  with  this  power  of  restraining 
her  by  domestic  chastisement,  in  the  same  moderation 
that  a  man  is  allowed  to  correct  his  apprentices  or  chil- 
dren, for  whom  the  master  or  parent  is  also  liable  in 
some  cases  to  answer.  But  this  power  of  correction  was 
confined  within  reasonable  bounds,  and  the  husband  was 
prohibited  from  using  any  violence  to  his  wife,  aliter 
quam  ad  virum,  ex  causa  regimims  et  castigationis  uxoris 
suae,  licite  et  rationabiliter  pertinet  (otherwise  than  law- 
fully and  reasonably  belongs  to  the  husband  for  the  due 
government  and  correction  of  his  wife).  The  civil  law 
gave  the  husband  the  same  or  a  larger  authority  over  his 
wife;  allowing  him  for  some  misdemeanors,  fiagellis  et 
fustibus  acriter  verberare  uxorem  (to  beat  his  wife 
severely  with  scourges  and  sticks),  for  others  only  modi- 
cam  castigationem  adhibere  (to  use  moderate  chastise- 
ment). But  with  us,  in  the  politer  reign  of  Charles  II, 
this  power  of  correction  began  to  be  doubted ;  and  a  wife 
may  now  have  security  of  the  peace  against  her  husband, 
or  in  return  a  husband  against  his  wife.  Yet  the  lower 
rank  of  people,  who  were  always  fond  of  the  old  common 
law,  still  claim  and  exert  their  ancient  privilege ;  and  the 

15 — Com.    ▼.    Barry,    115    Mass.  17— Com.  v.  Wood,  97  Mass.  225; 

146;   Com.  v.  Kennedy,  119  Mass.  Com.  v.  Carroll,  124  Mass.  30. 

211;  Com.  y.  Carroll,  124  Mass.  30.  18— Com.  v.  Hill,  145  Mass.  305. 

16— Com.  t.  Wood,  97  Mass.  225. 
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courts  of  law  will  still  permit  a  husband  to  restrain  a 
wife  of  her  liberty,  in  case  of  any  gross  misbehavior. ' ' 19 
It  is  said  to  have  been  the  traditional  Old  Bailey  law 
that  a  husband  might  beat  his  wife  with  a  stick  no  thicker 
than  his  thumb.  But  the  later  English  cases  deny  to  the 
husband  any  right  to  chastise  the  wife,20  and  the  right 
of  the  husband  to  corporally  punish  the  wife  has  been 
denied  by  the  American  courts  with  almost  complete 
unanimity.21  A  similar  change  has  occurred  in  the  view 
of  the  English  courts  as  to  the  right  of  a  husband  to 


19—1  Black.  Com.  444.  See 
Adams  v.  Adams,  100  Mass.  365, 
370,  1  Am.  Rep.  111. 

20 — "Such  quaint  and  absurd 
dicta  as  are  to  be  found  in  the 
books  as  to  the  right  of  a  husband 
over  his  wife  in  respect  of  personal 
chastisement  are  not,  I  think,  now 
capable  of  being  cited  as  authority 
in  a  court  of  justice  in  this  or  any 
civilized  country."  Lord  Ch.  Hals- 
bury,  in  Regina  v.  Jackson  (1891), 
1  Q.  B.  671.  The  ruling  in  the  case 
was  that  the  husband  had  no  right 
to  confine  the  wife  in  order  to  force 
her  to  return  to  his  house. 

"If  a  woman  gets  drunk  and  loses 
her  self-possession,  and  makes  use 
of  personal  violence  toward  her  hus- 
band, or  destroys  his  property,  he 
may  use  some  force  or  violence  if 
he  cannot  otherwise  restrain  her. 
If  she  comes  drunk  into  his  shop, 
he  may  take  her  by  the  shoulders 
and  turn  her  out,  but  to  follow  af- 
ter her  and  beat  her  is  inexcusa- 
ble; there  is  now  no  law  authoriz- 
ing a  man  to  beat  his  drunken 
wife/'  Pearman  v.  Pearman,  1 
Swab.  &  Tr.  601. 

21— State  v.  Oliver,  70  N.  C.  60; 
Fulgham  v.  State,  46  Ala.  143. 

"There  has  been  for  many  years 


a  gradual  evolution  of  the  law  go- 
ing on  for  the  amelioration  of  the 
married  woman's  condition,  until  it 
is  now  undoubtedly  the  law  of  Eng- 
land and  of  all  the  American  states, 
that  the  husband  has  nb  right  to 
strike  his  wife  to  punish  her,  un- 
der any  circumstances  or  provoca- 
tion whatever."  Abbott  v.  Abbott, 
67  Me.  30T. 

"Whatever  may  be  the  common 
law  on  the  subject,  the  moral  sense 
of  this  community,  in  our  present 
state  of  civilization,  will  not  per- 
mit the  husband  to  inflict  personal 
chastisement  on  his  wife,  even  for 
the  greatest  outrage,"  Perry  v. 
Perry,    2    Paige    Ch.    (N.    Y.}    503. 

Several  6arly  cases  in  North  Caro- 
lina follow  the  ancient  doctrine  of 
Blackstone  (see  State  v.  Rhddes, 
Phillips  Law  (N.  C.)  453,  98  Am. 
Dec.  78) ;  but  they  are  overruled 
in  effect  by  State  v.  Oliver,  supta. 
So,  also,  the  Mississippi  Supreme 
Court  recognized  the  husband's 
right  to  moderately  chastise  his 
wife  in  Bradley  v.  State,  Walker 
(Miss.)  156  (1824);  but  repudiated 
it  in  Harris  v.  State,  71  Miss.  462 
(1893). 

Com.  v.  McAfee,  108  Mass.  458, 
11   Am.  Rep.  383,  holds   that  the 
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imprison  or  restrain  his  wife  to  protect  his  marital  rights, 
and  prevent  her  misbehavior ;  in  certain  early  cases  snch 
a  right  was  recognized  and  enforced,22  but  later  it  is 
denied.28 

Doubtless  the  husband  would  have  the  right  to  use 
force  to  restrain  the  wife  from  committing  a  violent  or 
a  criminal  wrong ; 24  but  that  depends  rather  on  the  right 
of  every  one  to  use  reasonable  efforts  to  prevent  violence 
and  crime,  than  on  any  peculiar  right  of  the  husband 
over  the  wife ;  and  it  would  also  justify  like  restraint  of 
the  husband  by  the  wife. 


husband  has  no  right  to  strike  the 
wife  though  she  is  drunk  and  inso- 
lent, and  that  if  a  blow  under  such 
circumstances  results  in  her  death, 
he  is  guilty  of  manslaughter. 

Gorman  v.  State,  42  Tex.  221, 
seems  to  hold  that  the  husband 
might  chastise  his  wife  "to  pro- 
Tent  her  unwarrantable  interfer- 
ence with  the  exercise  and  discharge 
of  his  parental  authority  and  duty," 
to  wit,  in  punishing  a  child. 

22— Rex  v.  Lister,  1  Stra.  478 
(1722),  Re  Cochrane,  8  Down.  630 
(1840) ;  Re  Price,  2  Foster  and  Finl. 
263  (1860). 

'There  can  be  no  doubt  of  the 
general  dominion  which  the  law  of 
England  attributes  to  the  husband 
oyer  the  wife;  in  Bac.  Abr.,  tit. 
Baron  and  Feme  (B)  it  is  stated 
thus:  'The  husband  hath  by  law 
power  and  dominion  over  his  wife, 
and  may  keep  her  by  force  within 
the  bounds  of  duty,  and  may  beat 
her,  but  not  in  a  violent  or  cruel 
manner/  "    8  Down.  633. 

23 — "I  do  not  mean  to  lay  it  down 
as  the  law  that  there  may  not  be 
some  acts,  acts  of  proximate  ap- 
proach to  some  misconduct,  which 
might  give  the  husband  some  right 
D.  R.— S 


of  physical  interference  with  the 
wife's  freedom — for  instance,  if  the 
wife  were  on  the  staircase  about 
to  join  some  person  with  whom  she 
intended  to  elope,  I  could  under- 
stand that  there  ought  to  be  to 
some  extent  a  right  to  restrain  the 
wife.  •  •  •  The  return  seems  to 
be  based  on  the  broad  proposition 
that  it  is  the  right  of  the  husband, 
where  his  wife  has  wilfully  absented 
herself  from  him,  to  seize  the  per- 
son of  his  wife  by  force  and  detain 
her  in  his  house  until  she  shall  be 
willing  to  restore  to  him  his  con- 
jugal rights.  I  am  not  prepared  to 
assent  to  such  a  proposition." 
Lord.  Gh.  Halsbury  in  Regina  v. 
Jackson  (1891),  1  Q.  B.  671. 

See,  also,  State  v.  Weathers,  98 
N.  C.  687. 

24 — State  v.  Craton,  6  Ired.  L. 
(N.  G.)  164,  often  cited  as  support- 
ing the  old  English  doctrine  of  the 
husband's  right  of  compulsion, 
comes  fully  within  the  exception 
suggested  by  Lord  Halsbury  in  the 
succeeding  note;  the  case  being  one 
where  the  wife  was  insisting  defi- 
antly on  going  with  her  paramour 
under  circumstances  of  the  greatest 
suspicion. 
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§9.  The  rights  and  duties  of  the  wife.  The  rights 
and  duties  of  the  wife  are  of  course  correlative  to  the 
duties  and  rights  of  the  husband.  The  chief  personal 
right  of  the  wife,  except  the  right  to  kind  treatment, 
which  for  legal  purposes  amounts  to  little  more  than  the 
negative  right  not  to  he  abused,  is  the  right  of  support 
That  will  he  more  fully  treated  hereafter. 

It  is  the  duty  of  the  wife  to  assist  in  the  maintenance 
of  the  family  by  such  reasonable  labor  as  the  necessities 
of  the  family  and  their  circumstances  in  life  and  financial 
position  require;  while  the  husband  has  no  right  to  re- 
quire her  to  do  more  than  this— to  care  for  the  house 
and  the  family  as  custom  makes  proper — and  cannot  com- 
pel her  to  engage  in  business,  to  work  for  wages,  nor  to 
work  for  him  in  his  business.  But  the  rule  is  inflexibly 
maintained  that  any  services  of  any  kind,  which  either 
may  render  to  the  other  or  for  the  family,  are  rendered  in 
consideration  of  the  marriage  relation,  and  of  the  mutual 
benefits  received  therefrom,  and  no  right  of  action  of  one 
against  the  other  for  such  services,  or  contract  by  one  to 
pay  the  other  therefor,  will  be  sustained ;  though  the  hus- 
band may  have  promised  to  pay  the  wife  a  salary  for 
unusual  services,  as  in  the  fields  or  in  his  factory,  or  in 
the  care  of  his  feeble  mother,  this  will  be  treated  as 
purely  voluntary,  a  promise  to  make  her  a  gift,  and  no 
contract  rights  can  be  based  upon  it25 

25 — BUechinska  r.  Howard  Mis-  note  thereto.    Contra,  where  he  was 

sion,  130  N.  Y.  487,  15  L  R.  A.  sheriff,  and  as  such  contracted  with 

213;  Coleman  v.  Burr,  93  N.  Y.  17,  her  to  board  the  prisoners.     Garse 

45    Am.    Rep.    160)    Whitaker    v.  v.  Re  ticker,  95  Iowa  25,  58  Am.  St. 

Whitaker,   52   N.   Y.   371,   11   Am.  Rep.  421. 

Rep.  711;  Re  Canister's  Estate,  153  Doubtless  the  modern  statutes  ex- 

N.  Y.  294,  60  Am.  St.  Rep.  620;  tending  the  rights  of  married  women 

Citizens'  St.  Ry.  Co.  v.  Twiname,  121  in  many  states  confer  on  her  the 

Ind.  375,  7  L.  R.  A.  352;  Grant  v.  right    of    contract    in    such    broad 

Green,  41  Iowa  88;  Cramer  v.  Re-  terms  as  to  make  valid  a  contract 

ford,  17  N.  J.  Eq.  367,  90  Am.  Dec.  between  her  and  her  husband  for 

594;  Michigan  Trust  Co.  v.  Chapin,  payment   for   services   rendered   to 

106  Mich.  384,  58  A.  S.  R.  490,  and  him   in  his   business.     The   Penn- 
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§  10.    Lack  of  legal  remedy  to  enforce  conjugal 

The  personal  rights  existing  between  husband  and  wife 
are  peculiar,  in  that  while  they  are  recognized  and  often 
defined  by  the  courts,  there  are  no  direct  legal  remedies 
for  their  enforcement.  In  England  there  was  from  early 
times  an  action  for  the  restitution  of  conjugal  rights,  by 
actual  seizure  and  confinement  of  the  person  of  the  de- 
linquent spouse,  whether  husband  or  wife;  but  in  1884 
this  remedy  was  so  altered  that  the  only  mode  of  enforce- 
ment of  the  decree  of  restitution  of  rights  is  by  treating 
non-compliance  therewith  as  an  act  of  desertion,  and 
granting  a  judicial  separation  therefor.26  In  the  United 
States  no  such  direct  remedy  for  denial  of  marital  rights 
has  ever  been  recognized.  Indeed,  an  eminent  judge  has 
said:  "For  a  married  woman  to  leave  her  husband  with- 
out cause  is  not  a  great  crime.  It  is  legal  if  with  his  con- 
sent, and  if  against  his  will  it  is  only  illegal  in  the  sense 
that  if  she  keeps  away  from  him  three  years,  he  may  get 
a  divorce."27 

There  are  three  ways  in  which  the  law  gives  redress 
for  violation  of  conjugal  rights:  (a)  by  divorce, 
when  the  violation  is  extreme  enough  to  come  under 
the  divorce  laws  of  the  domicile  of  the  parties;    (b) 


eylvania  Supreme  Court  holds  that 
under  the  broad  power  of  contract 
given  to  a  married  woman  by  the 
act  of  1893,  a  wife  may  contract 
with  her  husband  to  render  services 
as  cock,  in  his  business,  and  claim 
the  amount  due  her  as  a  preferred 
claim  against  his  other  creditors. 
Nuding  v.  Urich,  169  Pa.  St.  289. 
But,  in  the  absence  of  an  agree- 
ment to  the  contrary,  her  services, 
either  about  household  duties  or 
assisting  him  in  his  business,  be- 
long to  the  husband,  "and  neither 
his  wife  nor  her  creditors  can  assert 
a  right  to  them  by  an  action  at 
law  or  otherwise.."   Btanden  v.  Penn. 


R.  Co.,  214  Pa.  St  189,  6  Anno.  Gas. 
409. 

In  Cooper  v.  Cooper,  147  Mass. 
370,  and  in  Payne's  Appeal,  65  Conn. 
397,  48  Am.  St.  Rep.  215,  33  L.  R. 
A.  418,  the  same  doctrine  was  ap- 
plied to  a  woman  who  had  lived 
with  a  man  as  hia  wife  for  several 
years  in  good  faith,  and  then,  learn- 
ing that  he  had  a  former  wife  liv- 
ing, sought  to  recover  for  her  house- 
hold services.   Her  claim  was  denied. 

26 — The  Matrimonial  Causes 
Act  of   1884. 

27— Holmes,  J.,  in  Tasker  v.  Stan- 
ley, 153  Mass.  148,  10  L.  R.  A. 
468. 
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by  permitting  the  injured  party  to  use  the  violation  of 
his  or  her  rights  by  the  other  party  as  a  defense.  For 
instance,  it  is  a  defense  to  a  prosecution  of  the  husband 
for  non-support  that  the  wife  has  refused,  without  just 
cause,  to  live  with  the  husband ;  and  it  is  a  defense  to  a 
divorce  suit  for  separation  from  the  husband  by  the  wife 
that  the  desertion  was  justified  by  the  cruelty,  intem- 
perance or  non-support  of  the  husband;  (c)  by  criminal 
prosecution,  as  in  the  familiar  case  of  prosecution  of  the 
husband  for  non-support  of  the  wife. 

B.    As  to  Third  Parties. 

§  11.  The  rights  of  the  husband.  The  rights  of  action 
by  the  husband  against  third  parties  for  injuries  to  his 
marital  rights  are  three:  first,  the  action  for  criminal 
conversation;  second,  the  action  for  alienation  of  the 
wife's  affections,  or  enticement  of  her  to  leave  the  hus- 
band ;  these  two  causes  of  action,  though  closely  related, 
are  separate,  and  either  may  exist  without  the  other; 
third,  the  action  for  loss  of  the  services  and  conjugal 
society,  technically  called  the  consortium,  of  the  wife, 
by  reason  of  personal  injuries  inflicted  upon  her  by  the 
tortious  act  or  default  of  the  defendant. 


§  12.    The  husband's  action  for  criminal  conversation. 

The  mere  fact  of  adulterous  intercourse  by  the  defend- 
ant with  the  wife  of  the  plaintiff  constitutes  a  cause  of 
action,  though  she  was  not  induced  to  leave  him,  and  they 
continued  afterward  to  live  together,28  and  although  she 
were  already  living  apart  from  him,  whether  by  his  fault 

28 — Stumm  v.  Hummel,  39  Iowa  70.     In   most   of   these   cases   the 

478;  Sikes  v.  Tippins,  85  Ga.  231;  form  of  defendant's  claim  was  that 

Verholf    v.    Van   Houwenlegen,    21  by  subsequently  living  with  the  wife 

Iowa   429;    Clouser  v.  Clapper,   59  the  plaintiff  had  condoned  the  of- 

Lad.  548;  Sanborn  v.  Neilson,  4  N.  fense;  this  claim  was  denied  in  all 

H.  501;  Smith  y.  Meyers,  52  Neb.  the  cases.  j 
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or  hers.20  It  is  no  defense  that  she  consented  to  the  adult- 
ery,80 or  that  she  was  previously  of  lewd  character,81 
or  that  the  husband  had  been  guilty  of  infidelity  to  her;82 
all  such  facts  are  admissible  in  mitigation  of  damages, 
as  showing  that  the  purity  and  value  of  the  marital  re- 
lation had  already  been  destroyed  or  lessened ;  but  if  the 
marriage  and  the  adultery  are  proven  or  admitted,  there 
is  no  possible  defense  except  the  husband's  consent88 


29— Bigaouette  v.  Paulet,  134 
Mass.  188,  45  Am.  Rep.  307,  Chase's 
Cases  on  Torts,  548;  Cross  v.  Grant, 
62  N.  H.  675,  13  Am.  St.  Rep.  607; 
Prettyman  v.  Williamson,  1  Penn. 
(DeL)  234;  Browning  v.  Jones,  52 
111.  Ap.  597 ;  Michael  v.  Dunkle,  84 
Ind.  544,  43  Am.  Rep.  100.  Contra, 
Fry  v.  Derstler,  2  Yeates  (Pa.) 
278. 

30— Bedan  v.  Turney,  99  CaL  649; 
8eiber  v.  Pettitt,  200  Pa.  St.  58; 
Wales  v.  Miner,  89  Ind.  118;  Moore 
▼.  Hammons,  119  Ind.  510;  Jacob- 
sen  ▼.  Fiddal,  12  Oreg.  280,  53 
Am.  Rep.  360;  Bigaouette  v.  Pau- 
let, 134  Mass.  123,  45  Am.  Rep.  307, 
Chase's  Cases  on  Torts,  548.  In  Eg- 
bert ▼.  Greenwalt,  44  Mich.  245, 
35  Am.  Rep.  260,  it  was  olaimed  to 
be  a  defense  that  the  wife  did 
not  consent,  and  that  the  defend- 
ant's act  was  really  rape;  but  this 
also  was  held  to  be  no  defense. 

See  the  note  to  16  L.  R.  A.  (N. 
S.)    742. 

31 — Clouser  v.  Clapper,  59  Ind. 
548;  Sanborn  v.  Neilson,  4  N.  H. 
501;  Harrison  v.  Price,  22  Ind.  165; 
Conway  v.  Nicol,  34  Iowa  533. 

32 — Sanborn  v.  Neilson,  4  N.  H. 
501;  Downing  v.  Jones,  52  HI.  Ap. 
597;  Rea  v.  Tucker,  51  I1L  110,  99 
Am.  Dec.  539;  Cross  v.  Grant,  62 
N.  H.  675,  13  Am.  St.  Rep.  607; 
Shattuck  t.  Hammond,  46  Vt.  466. 


33 — That  the  husband  consented 
to  or  actively  connived  at  his  wife's 
adultery  is  manifestly  a  defense  to 
an  action  against  her  paramour, 
since  volenti  non  fit  injuria.  Milew- 
ski  v.  Kurtz,  77  N.  J.  L.  132; 
Prettyman  v.  Williamson,  1  Penn. 
(DeL)  224;  Kahlhoss  v.  Mobley,  102 
Md.  199,  5  Anno.  Cas.  865;  Lowe 
v.  Maesey,  62  111.  47;  Cook  v.  Wood, 
30  Ga.  891,  76  Am.  Dec.  677; 
Schorn  v.  Berry,  63  Hun.  (N.  Y.) 
110;  Bunnell  v.  Greathead,  49  Barb. 
(N.  Y.)  106.  'Nothing  would  be  a 
bar  to  an  action  for  the  tort  except 
the  plaintiff's  consent  thereto.  This 
has  long  been  the  rule  of  the  com- 
mon law.  Some  authorities  say, 
'from  time  immemorial.' ''  Lewis  v. 
Roby,  79  Vt.  487,  118  Am.  St.  Rep. 
984.  His  suffering  her  to  live  as 
a  prostitute  constitutes  sufficient 
proof  of  assent  to  the  adultery  with 
the  defendant.  Sanborn  v.  Neilson, 
4  N.  H.  501 ;  Sherwood  v.  Pitman,  55 
Pa.  St.  77.  But  consent  by  the  hus- 
band, after  the  criminal  relations 
have  become  known  to  him,  to  his 
wife's  remaining  with  the  defendant 
and  keeping  house  for  him,  is  not 
a  defense  to  an  action  for  the  past 
acts  of  adultery.  Brown  v.  Spald- 
ing, 63  N.  H.  622. 

"But  a  husband  may  watch  his 
wife  whom  he  suspects,  and  may 
even  leave  open  the  opportunities 
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§  13.  The  husband's  action  for  alienation  of  the  wife's 
affections.  On  the  other  hand,  the  action  for  alienating 
the  wife's  affections  may  be  maintained  when  adultery 
is  not  charged  against  the  defendant.  Indeed,  the  wrong- 
ful acts  of  the  defendant  may  he  such  as  sprang  not  at 
all  from  lewd  and  adulterous  motives,  but  rather  from  a 
disregard  of  the  husband 's  rights,  leading  to  an  officious 
and  unjustified  interference  with  his  marital  happiness 
and  welfare.  The  gist  of  the  action  is  the  loss  of  the 
"consortium";  that  is,  the  conjugal  society,  affection  and 
assistance  of  the  wife.34  The  action  is  therefore  often 
maintained  against  parents  or  other  relatives  of  the  wife, 
by  whose  advice,  persuasion  and  assistance,  she  is  in- 
duced to  leave  the  husband,  or  at  least  the  peace  and 
harmony  of  their  relations  is  so  destroyed  as  to  do  sub- 
stantial injury  to  the  husband.  Of  course  if  the  wife's 
affections  were  alienated  by  an  adulterer,  and  he  per- 
suaded her  to  leave  the  husband,  both  grounds  of  action 
would  exist,  and  each  would  aggravate  the  other. 

The  cases  are  not  in  entire  harmony  as  to  the  elements 
necessary  to  make  up  this  cause  of  action.  In  the  great 
majority  of  cases  the  mere  destruction  or  impairment  of 
the  wife's  affections  from  her  husband  is  held  to  give  a 


which  he  finds,  so  long  as  he  does 
not  make  new  ones  or  invite  the 
wrong.  His  mere  negligence  will 
not  establish  a  defense."  Puth  v. 
Zimbleman,  99  Iowa  641;  Lee  v. 
Hammond,  114  Wis.  550.  See,  also, 
Wilson  v.  Wilson,  154  Mass.  194, 
26  Am.  St.  Rep.  237,  and  other  cases 
cited  post,  f  77,  note  25,  In  relation 
to  connivance  in  divorce  actions. 

34 — Heermance  v.  James,  47  Barb. 
(N.  Y.)  120;  Deitzman  v.  Mullin, 
108  Ky.  610,  94  Am.  St.  Rep.  390, 
50  L.  R.  A.  808;  Gregg  v.  Gregg, 
37  Ind.  Ap.  210;  Rudd  v.  Rounds, 
64  Vt.  432;  Ireland  v.  Ward,  51 
Oreg.  102. 


"The  measure  of  damages  is  the 
value  of  her  services  and  marital 
consortium;  that  is,  her  conjugal 
society,  affection  and  assistance,  less 
the  value  of  the  husband's  duty  to 
support,  clothe,  cherish  and  care  for 
her."  Prettyman  v.  Williamson,  1 
Penn.   (Del.)   234. 

"The  jury  may  take  into  consid- 
eration the  injury  sustained  by  him 
in  the  loss  of  the  comfort,  society 
and  service  of  his  wife,  and  the 
wrong  and  injury  done  to  his  own 
feelings,  character  and  condition." 
Hartpence  v.  Rogers,  143  Mo.  635. 
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cause  of  action,  without  either  the  fact  of  adultery,  or 
that  ihe  wife  has  left  the  husband.80  In  Massachusetts, 
however,  it  is  held  that  the  mere  impairment  of  her  affec- 
tion for  him  is  insufficient;  and,  that  either  adultery,  or 
an  actual  enticing  of  her  away,  is  essential  to  the  cause 
of  action.86 

In  cases  resting  on  the  officious  interference  of  the  de- 
fendant with  the  marital  relation,  rather  than  on  a  claim 
of  seduction,  attempted  or  accomplished,  the  motive  of 
the  defendant  becomes  a  matter  of  importance.  Thus 
for  parents  to  consult  with  their  married  daughter  in 
good  faith,  to  protect  her  from  the  husband 's  abuse,  even 
to  advise  her  to  leave  him  and  to  come  home  to  them,  is 
not  actionable,  if  such  interference  was  in  good  faith 
and  was  reasonably  justified  by  the  circumstances  as  they 
appeared  to  the  parents.87    Other  relatives  of  the  wife 


3$— Rinehart  v.  Bills,  88  Mo.  5S4, 
52  Am.  Rep.  385;  Gregg  v.  Gregg, 
37  Ind.  Ap.  210;  Adams  v.  Main, 
3  Ind.  Ap.  232,  50  Am.  St.  Rep. 
266;  Callifl  v.  Merrieweather,  98 
Md.  361,  103  Am.  St.  Rep.  404; 
Higham  ▼.  Vanoedol,  101  Ind.  160. 

"The  alienation  of  the  wife's 
affections,  for  which  the  law  gives 
redress,  may  be  accomplished  not- 
withstanding her  continued  resi- 
dence under  her  husband's  roof. 
Indeed  it  has  been  not  unf requently 
remarked  by  authors  and  jurists 
that  such  continued  residence  after 
the  alienation  has  been  affected, 
so  far  from  leaving  the  husband 
without  a  good  cause  of  action,  con- 
tributes an  aggravation  to  his  in- 
jury, from  which  an  elopement 
might  well  be  accepted  in  the  na- 
ture of  an  alleviation."  Rinehart  v. 
Bills,  «t  tupra. 

It  is  not  necessary  to  show  that 
the  defendant  completely  alienated 
the  wife's  affections  from  the  hus- 


band, and  centered  them  in  himself. 
"As  to  the  claim  that  there  is  no 
such  thing  as  a  partial  alienation  of 
affection,  it  is  enough  to  say  that 
experience  and  observation  show  the 
fact  to  be  far  otherwise."  Fratani 
v.  Coslani,  66  Vt.  275,  44  Am.  St. 
Rep.  843. 

36— Houghton  v.  Rice,  174  Mass. 
806,  75  Am.  St.  Rep.  351,  47  L.  R.  A. 
310. 

37— Multer  v.  Knibba,  193  Mass. 
556,  9  L.  R.  A.  762;  Oakman  v.  Bel- 
den,  94  Me.  280,  80  Am.  St.  Rep. 
396;  White  v.  Ross,  47  Mich.  172. 

Hutcheson  v.  Peck,  5  Johns.  (N. 
Y.)  196  is  the  leading  case.  Other 
cases  supporting  the  statement  in 
the  text  are  Burnett  v.  Burkhead, 
21  Ark.  77,  76  Am.  Dec.  358;  Eagon 
v.  Eagon,  60  Kan.  697;  Lockwood 
v.  Lockwood,  67  Minn.  476;  Glass 
v.  Bennett,  89  Tenn.  478;  Brown  ▼. 
Brown,  124  N.  C.  19,  70  Am.  St. 
Rep.  574;  Tucker  v.  Tucker,  74 
Miss.  93,  32  L.  R.  A.  623;  Rice  v. 
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might  claim  the  same  right,  though  no  doubt  a  clearer 
case  of  justification  and  good  faith  would  be  required  to 
justify  other  relatives  in  interference  than  to  justify  a 
parent.38  Even  strangers,  in  an  extreme  case,  might  be 
justified  in  assisting  the  wife  to  leave  her  husband,  and 
harboring  her;  but  such  action  should  never  be  volun- 
teered, and  would  only  be  justified  by  a  clear  necessity 
of  their  intervention  to  protect  her.8* 


Rice,  104  Mich.  371;  Zimmerman  v. 
Whitely,  134  Mich.  39;  Beisel  v. 
Gerlach,  221  Pa.  St.  232,  18  L.  R.  A. 
(N.  S.)  516. 

"A  husband  may  be  false  to  his 
marital  obligations,  he  may  be  im- 
moral and  indecent,  he  may  be 
grossly  cruel  and  abusive,  he  may- 
become  a  confirmed  drunkard,  his 
conduct  towards  her  may  be  such 
as  to  endanger  her  health,  and  en- 
tirely destroy  her  peace  and  com- 
fort, so  that  she  may  properly  leave 
him.  In  such  case,  to  whom  shall 
she  apply,  if  not  to  her  parents? 
And  from  whom  shall  she  seek  ad- 
vice if  not  from  her  parents?  * 
*  •  A  parent  may  not  with  hos- 
tile, wicked,  or  malicious  intent, 
break  up  the  relations  between  his 
daughter  and  her  husband.  He  may 
not  do  this  simply  because  he  is 
displeased  with  the  marriage,  or  be- 
cause it  was  against  his  will,  or 
because  he  wishes  the  marriage  re- 
lation to  continue  no  longer.  But 
a  parent  may  advise  his  daughter, 
in  good  faith  and  for  her  good,  to 
lea^e  her  husband,  if  he,  on  reason- 
able grounds,  believes  that  the  fur- 
ther continuance  of  the  marriage 
relation  tends  to  injure  her  health, 
or  to  destroy  her  peace  of  mind,  so 
that  she  would  be  justified  in  leav- 
ing him.  *  •  •  Whether  the 
motive  was  proper  or  improper  is 


always  to  be  considered.  Whether 
the  persuasion  or  the  argument  is 
proper  and  reasonable,  under  the 
conditions  presented  to  the  parent's 
mind,  is  also  always  to  be  consid- 
ered. It  may  turn  out  that  the 
parent  acted  upon  mistaken  prem- 
ises, or  upon  false  information,  or 
his  advice  and  his  interference  may 
have  been  unfortunate;  still,  we  re- 
peat, if  he  acts  in  good  faith,  for 
the  daughter's  good,  upon  reason- 
able grounds  or  belief,  he  Is  not 
liable  to  the  husband."  Oakman  v. 
Belden,  supra. 

38— Powell  v.  Benthal,  136  N.  C. 
145.  In  this  case  the  defendants 
were  the  wife's  sister  and  her  hus- 
band. 

39— Tasker  v.  Stanley,  158  Mass. 
148,  10  L.  R.  A.  468;  Higham  v. 
Vanosdol,  101  Ind.  166.  "A  wife 
has  the  unquestioned  right  to  seek 
and  accept  the  advice  and  protec- 
tion of  a  relative  or  stranger  from 
the  intolerable  abuse  and  wrongs 
of  her  husband.  And  such  relative 
or  stranger  so  affording  such  pro- 
tection or  advice  to  the  wife  is  not 
answerable  to  the  husband  for  such 
conduct,  if  he  acts  in  good  faith 
and  from  motives  of  kindness  and 
humanity.  No  one  unasked,  especial- 
ly a  stranger,  has  the  right  to  vol- 
unteer his  advice  or  protection,  and 
if  he  does  so  he  is  amenable.  It  is 
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§  14.  The  husband's  action  for  loss  of  the  consortium 
by  personal  injuries  to  the  wife.  Besides  these  actions 
for  injuries  committed  primarily  against  the  marital 
rights  of  the  husband,  the  law  recognized  in  him  a  prop- 
erty right  in  the  services,  domestic  activities  and  com- 
panionship of  the  wife,  an  injury  to  which  gave  him  a 
cause  of  action  against  the  wrongdoer,  although  the 
wrong  was  primarily  done  to  the  wife  herself.  If  there- 
fore she  was  injured  by  a  battery  or  other  act  of  violence, 
or  if  by  the  actionable  negligence  of  some  person  she 
received  a  personal  injury,  in  addition  to  the  right  of 
action  for  the  direct  injuries  done  to  her,  which  must  be 
pursued  in  a  suit  brought  by  the  husband  and  wife  jointly, 
the  husband  could  maintain  a  separate  action  for  the  loss 
of  her  services  and  conjugal  society.  The  primary  idea 
involved  was  undoubtedly  the  loss  to  the  husband  of  the 
valuable  services  of  the  wife,  which  constituted  a  prop- 
erty right  in  him;  but  the  value  of  her  companionship 
and  the  general  benefits  of  her  conjugal  society,  senti- 
mental as  well  as  practical,  was  also  a  substantial  part 
of  the  conception  of  the  consortium.40 


one  thing  to  actively  promote  do- 
mestic discord,  but  quite  another  to 
harbor  from  motives  of  kindness 
and  humanity,  one  who  seeks  shel- 
ter from  the  oppression  of  her  own 
lawful  husband.'"  Modisett  v.  Mc- 
Pike,  74  Mo.  647;  followed  in  Hart- 
pence  v.  Rogers,  143  Mo.  632. 

40—3  Black.  Com.  140. 

The  elements  entering  into  the 
common  law  conception  of  the  con- 
sortium have  been  interestingly  and 
learnedly  discussed  in  Marri  v. 
Stamford  St.  R.  Co.,  84  Conn.  9, 
Anno.  Gas.  1912  B.  1120,  33  L.  R.  A. 
(N.  S.)  1042.  A  part  of  the  opinion 
in  that  case  is  added.  "The  right  of 
consortium  was  by  no  means  fully 
expressed  in  the  terms  of  society, 


companionship  and  conjugal  affec- 
tion. The  right  to  service  was  a 
prominent  factor  in  it,  and  in  re- 
spect to  certain  kinds  of  injuries, 
without  doubt,  the  predominant 
factor.  If  we  go  back  to  the  times 
when  it  took  on  its  meaning,  the 
conditions  were  that  the  wife  was 
socially  and  legally  regarded  as  the 
husband's  inferior,  as  having  her 
existence  merged  into  that  of  her 
husband,  and  as  owing  to  him  the 
the  duty,  which  he  was  entitled 
to  command,  of  serving  and  minis- 
tering to  him  in  all  the  relations 
of  domestic  life.  Her  emancipation 
of  recent  years  was  centuries  in  the 
future.  She  was  looked  upon  as  the 
servant  of  and  ministrant  to  her 
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With  this  was  combined  the  right  of  the  husband  to 
recover  for  the  costs  of  medical  or  surgical  treatment 
made  necessary  by  the  wife's  injuries.  So  that  redress 
for  violent  or  negligent  injuries  to  a  married  woman 
could  ordinarily  be  obtained  only  by  two  suits;  one 
brought  by  husband  and  wife  jointly  for  the  direct  injury 
done  to  her,  and  the  other  by  the  husband  alone  for  the 
loss  of  the  consortium  and  for  the  expense  of  cure.41 

It  is  evident  that  this  theory  of  the  pecuniary  right  of 
the  husband  in  the  services  and  companionship  of  his 
wife  was  based  on  an  idea  of  the  husband's  superiority 
of  right,  and  of  the  wife's  quasi-servitude  to  him.  The 
question  has  recently  arisen  whether  such  right  of  action 
continues  to  the  husband  in  the  states  where  the  wife  has 
become  practically  independent  and  equal  to  him  in 
rights.  When  this  question  first  arose,  the  courts  com- 
monly held  that  the  husband 's  right  of  action  was  not 
affected  by  the  general  change  in  the  wife 's  status  by  the 
modern  statutes ; 42  but  the  courts  of  Massachusetts  and 
Connecticut  have  recently  given  the  subject  a  very 
thorough  re-examination,  and  now  hold  that  the  wife's 
right  of  action  for  an  injury  done  to  her  covers  the  entire 


liege  lord,  to  whom  and  to  whose 
interests  she  was,  by  virtue  of  her 
marriage  vow,  devoted.  He  was  en- 
titled to  her  services,  and  these 
she  was  expected  to  render  in  the 
care  of  his  home,  in  the  rearing  of 
his  children,  and  in  attending  upon 
his  wants.  The  solace  and  comfort 
which  she  was  expected  to  bestow 
were  in  part  at  least  those  which 
would  naturally  flow  from  her  ren- 
dition of  this  service,  and  her  so- 
ciety, companionship  and  affection 
as  a  faithful  and  loving  wife  would 
naturally  have  their  fruition  in  a 
faithful  performance  of  it. 

The  services  which  the  law  had  in 
contemplation   were   not  so   much 


those  which  resulted  in  wages 
earned,  or  from  the  mere  perform- 
ance of  labor,  as  those  which  found 
their  expression  at  the  domestic 
fireside,  and  in  all  manner  of  aid, 
assistance  and  helpfulness  in  all  the 
relations  of  domestic  life." 

41 — See,  post,  §  41. 

42— So.  R.  Co.  v.  Crowder,  135 
Ala.  417;  Hall  v.  Manson,  90  Iowa, 
'585;  Omaha  R.  Co.  v.  Challette,  41 
Nebr.  578;  Berger  v.  Jacobs,  21 
Mich.  215.  See  also  Kelley  v.  N.  Y. 
N.  H.  &  H.  R.  Co.,  168  Mass.  308, 
60  Am.  St.  Rep.  397,  38  L.  R.  A. 
631,  which  is  overruled  in  the  Fen- 
eff  case,  cited  in  the  next  note. 
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amount  of  damages  received  from  the  injury  in  question, 
that  the  husband's  right  to  her  services  and  companion- 
ship is  not  an  independent  property  right,  the  injury  to 
which  is  to  be  treated  as  a  separate  cause  of  action,  and 
that  therefore  the  action  of  a  husband  for  the  loss  of  the 
consortium  resulting  from  injuries  for  which  the  wife 
has  a  right  of  action  of  her  own  no  longer  exists.48  If, 
however,  the  husband  has  been  in  fact  compelled  to  ex- 
pend money  for  her  cure,  he  doubtless  still  has  an  action 
therefor. 

§  15.  The  right  of  the  wife  to  sue  third  parties  for 
injuries  to  her  marital  rights.  At  common  law  the  wife 
had  no  right  of  action  corresponding  to  those  of  the  hus- 
band discussed  in  the  previous  three  sections.  The  views 
then  prevalent  as  to  the  substantive  law  of  the  mar* 
riage  relation  made  her  so  inferior  a  party  that  she  was 
regarded  as  having  no  actionable  right,  either  in  the 
affection  or  in  the  chastity  of  her  husband;44  and  the 
common  law  of  procedure  would  not  tolerate  the  idea  of 
a  suit  at  law  brought  by  a  feme  covert  without  the  con- 
currence of  her  husband.  The  rule,  too,  that  all  her 
choses  in  action  vested  in  him  if  enforced  during  the 


43— Karri  r.  Stamford  St  S.  Co* 
M  Conn.  9,  Anno.  Cas.  1912  B.  1180, 
33  L.  R.  A.  (N.  S.)  1042;  Feneff  v. 
N.  Y.  C.  &  H.  R.  Co.,  203  Mass. 
278,  133  Am.  St.  Rep.  291,  24  L. 
R.  A.  (N.  8.)  1024;  Bolger  v.  Boston 
EL  R.  Co.,  205  Macs.  420. 

44 — "In  these  relative  injuries,  no- 
tice is  only  taken  of  the  wrong  done 
to  the  superior  of  the  parties  re- 
lated, by  the  breach  and  dissolution 
of  either  the  relation  itself,  or  at 
least  the  advantages  accruing  there- 
from; while  the  loss  of  the  inferior 
by  such  injuries  is  totally  unre- 
garded. One  reason  for  which  may 
be  this;  that  the  inferior  hath  no 


kind  of  property  in  the  company, 
care,  or  assistance  of  the  superior, 
as  the  superior  is  held  to  have  in 
those  of  the  inferior;  and  therefore 
the  inferior  can  suffer  no  loss  or  in* 
jury."  3  BL  Com.  142. 

In  Lynch  v.  Knight,  9EL.  580, 
the  question  was  discussed  whether 
a  wife  had  a  right  of  action  for 
alienation  of  the  affections  of  her 
husband  at  the  modern  English 
law;  but  the  case  did  not  present 
the  question  squarely,  and  no  de- 
cision was  rendered  upon  the  point, 
the  judges  not  agreeing  in  their 
opinion. 
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marriage,  would  have  made  the  maintenance  of  such  an 
action  seem  absurd. 

Modern  legislation,  and  still  more  the  general  change 
of  public  sentiment  as  to  the  relative  rights  of  husband 
and  wife,  have  made  these  views  seem  obsolete  and 
abhorrent;  and  it  has  come  to  be  generally  held  in  the 
United  States  that  the  husband  and  wife  are  equal  as 
to  the  right  of  each  in  the  conjugal  affection,  society  and 
chastity,  of  the  other;  and  that  the  wife  has  the  same 
right  of  action  against  another  woman  who  commits 
adultery  with  her  husband,  or  against  any  one  who  wrong* 
fully  alienates  his  affection,  and  induces  him  to  leave  her, 
that  the  husband  has  in  the  like  case.45  A  few  American 
courts  still  cling  to  the  common  law  distinction,  and  deny 
the  right  of  action  to  the  wife.4* 


45— Foot  r.  Card,  58  Conn.  1,  18 
Am.  St.  Rep.  258,  6  L.  R.  A.  829; 
Bennett  v.  Bennett,  116  N.  Y.  584, 
6  L,  R,  1  553.  These  two  cases 
were  decided  within  a  few  months 
of  each  other,  and  each  without 
reference  to  the  other;  the  Conn, 
case  in  September,  and  the  N.  Y. 
case  in  December,  1889.  Foot  v. 
Card  is  commonly  treated  as  the 
leading  case  upon  this  subject. 
Nolin  r.  Pearson,  191  Mass.  283, 114 
Am.  St.  Rep.  605,  4  L  R.  A.  (N.  S.) 
643,  6  Anno.  Gas.  658,  is  a  recent 
case,  especially  valuable  for  its  ci- 
tation and  discussion  of  the  pre- 
ceding cases.  See  also  the  careful 
analysis  of  the  decisions  in  Eliasan 
jv.  Draper,  77  Atl.  572,  (Del.  Super. 
Ct.). 

Other  cases  which  support  the  doc- 
trine of  the  text  are  Haynes  v.  New* 
lin,  129  Ind.  581,  28  Am.  St.  Rep. 
213,  14  L.  R.  A.  787,  overruling  Lo- 
gan v.  Logan,  77  Ind.  558;  Westlake 
,  v.  Westlake,  34  Ohio  St.  621,  32  Am. 
Rep.  397;  Price  v.  Price,  91  Iowa 


693,  51  Am.  St.  Rep.  360,  $9  L.  R.  A. 
150;  Seaver  v.  Adams,  66  N.  H.  142, 
49  Am.  St.  Rep.  597;  Betser  v.  Bet- 
ser,  186  111.  537,  78  Am.  St.  Rep. 
303;  Gernerd  v.  Gernerd,  185  Pa. 
St.  233,  40  L.  R.  A.  549;  Deitzman 
v.  Mullin,  108  Ky.  610,  94  Am.  St. 
Rep.  390;  Brown  v.  Brown,  121  N. 
G.  8;  Tucker  v.  Tucker,  74  Miss. 
93,  32  L.  R.  A.  623;  Rice  v.  Rice, 
104  Mich.  371;  Lockwood  v.  Lock- 
wood,  67  Minn.  476;  Hodgkinson  v. 
Hodgkinson,  43  Neb.  269,  47  Am. 
St.  Rep.  759,  37  L.  R.  A.  120;  Wolf, 
v.  Frank,  92  Md.  138,  52  L.  R.  A. 
102;  Warren  v.  Warren,  89  Mich. 
123,  14  L.  R.  A.  545;  Humphrey, 
v.  Pope,  122  Gal.  253;  Glow  v.  Chap- 
man, 125  Mo.  101,  46  Am.  St.  Rep. 
468,  26  L.  R.  A.  412;  Beach  v. 
Brown,  20  Wash.  266,  72  A.  S.  R. 
98,  43  L.  R.  A.  114;  Sims  v.  Sims, 
79  N.  J.  L.  577,  29  L.  R.  A.  (N.  S.). 
842. 

46— Doe  r.  Roe,  82  Me.  508,  17 
Am.  St.  Rep.  499,  8  L.  R.  A.  833; 
Morgan  v.  Martin,  92  Me.  190;  Duf- 


f&BSONAL  SIGHTS  OF  HUSBAKD  AND  WIFE 


45 


The  common  law  never  recognized  any  right  of  action 
in  the  wife  for  loss  of  the  services  and  companionship  of 
her  husband  analogous  to  his  right  of  action  for  the  loss 


fies  v.  Duffies,  76  Wis.  374,  20  Am. 
St.  Rep.  79,  8  L.  R.  A.  420  (But  the 
doctrine  of  this  case  is  no  longer  the 
law  of  Wisconsin.  By  chapter  17  of 
the  Laws  of  1905  the  right  to  sue 
for  alienation  of  the  husband's  affec- 
tion was  expressly  conferred  upon 
ithe  wife) ;  Hodge  v.  Wetzler,  69  N. 
J.  L.  490  (But  see  Sims  v.  Sims,  79 
IN.  J.  L.  677,  29  L.  R.  A.  (N.  S.) 
842) ;  Smith  v.  Smith,  98  Tenn.  101, 
60  Am.  St.  Rep.  838;  Lellis  v.  Lam- 
bert, 24  Ont.  Ap.  653;  Crocker  v. 
Crocker,  98  Fed.  702,  a  federal  de- 
cision by  the  U.  S.  Court  in  Massa- 
chusetts based  on  a  belief  as  to  the 
law  of  that  state,  which  has  been 
held  erroneous  in  Nolin  v.  Pearson, 
supra. 

A  distinction  might  fairly  be  made 
between  the  right  of  the  wife  to 
maintain  the  action  for  criminal  con- 
versation, that  is  to  say,  for  adul- 
tery alone,  and  that  for  alienation  of 
the  husband's  affections;  and  it  might 
reasonably  be  held  that  the  mere  fact 
of  adulterous  intercourse  between 
the  husband  and  the  woman  defend- 
ant did  not  make  out  a  cause  of  ac- 
tion in  favor  of  the  wife,  unless  it 
was  shown  that  the  defendant  was 
an  active  and  willing  party  in  the 
wrongful  relations  between  herself 
and  the  plaintiff's  husband, — the 
seducer  of  the  husband,  so  to 
speak;  but  most  of  the  above  cases 
affirm  or  deny  the  right  to  sue  for 
criminal  conversation  or  for  alien- 
ation of  affections,  without  distinc- 
tion. The  distinction  above  sug- 
gested seems  to  have  been  clearly 
drawn  nowhere  unless  in  Minnesota. 
It  was  held  in  Kroessin  v.  Keller, 


60  Minn.  372,  51  Am.  St.  Rep.  533, 
27  L.  R.  A.  685,  that  a  married 
woman  cannot  maintain  an  action 
"simply  in  the  nature  of  crim  con" 
against  another  woman.  'There  is 
and  inevitably  must  be  a  marked 
distinction  between  an  action  charg- 
ing a  defendant  with  having  in- 
duced and  enticed  a  husband  to 
withdraw  his  support  from  his  wife 
and  to  abandon  and  desert  her,  and 
one  in  the  nature  of  crim  con.  We 
think  the  difference  noticeable  and 
material,  although  we  do  not  wish 
to  be  understood  as  holding  that 
the  one  first  mentioned  will  lie.'4' 
In  the  later  case  of  Lockwood  v. 
Lockwood,  supra,  the  Minnesota 
court  held  that  an  action  would  lie 
for  alienation  of  the  husband's  affec- 
tions, without  reference  to  Kroessin. 
v.  Keller.  In  Hart  v.  Knapp,  76 
Conn.  135,  100  Am.  St.  Rep.  989,. 
the  defendant  was  a  widow  of  full 
age,  who  after  yielding  to  the  se- 
ductions of  the  husband  lived  with 
him  for  some  time  in  adultery  at 
her  house,  leading  to  his  abandon- 
ment of  the  plaintiff.  The  defen- 
dant complained  of  the  following 
charge  to  the  jury:  "The  defendant, 
if  she  committed  adultery  with  the 
husband  of  the  plaintiff,  is  liable 
for  damages  in  the  action,  whether 
the  husband  sought  and  solicited 
the  defendant,  or  the  defendant 
the  husband  of  the  plaintiff:"  but 
the  court  did  not  find  the  charge 
to  be  erroneous.  The  Supreme 
Court  used  the  following  language: 
"The  gist  of  the  defense  set  up  in 
the  requests  is  that  the  defendant 
did  a  great  wrong  by  the  persuasion 
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of  consortium*7  In  jurisdictions  whereby  the  modern 
decisions  the  husband's  action  for  loss  of  the  consortium 
is  no  longer  recognized,  the  husband  and  wife  are  there- 
fore placed  on  a  position  of  exact  equality  in  this  respect 
also. 


of  the  husband.  We  know  of  no 
rule  of  law,  civil  or  criminal,  that 
absolves  her  from  liability  for  such 
wrong  because  of  such  persuasion. 
In  actions  for  criminal  conversation 
at  common  law,  the  fact  that  the 
wife  was,  so  to  speak,  the  seductress 
was  of  no  avail  as  a  defense.  It  may 
be  that  in  cases  like  that  of  Kroes- 
sin  ▼.  Keller,  60  Minn.  372,  an  ac- 
tion by  a  married  woman  against 
one  of  her  own  sex  simply  for  an 
act  of  adultery  with  the  husband, 
and  alleging  neither  alienation  of 
his  affections  nor  neglect  or  aban- 
donment of  the  plaintiff,  the  fact 
that  the  husband  was  the  seducer 
should  be  held  to  be  a  defense,  as 
is  suggested  in  that  case;  but  we 
have  no  occasion  here  and  now  to 
decide  such  a  question,  for  the  case 
at  bar  is  not  at  all  like  the  Minne- 
sota case." 
Hart  v.   Knapp   is  criticised  in 


Scott  r.  O'Brien,  33  Ky.  L.  450,  16 
L.  R.  A.  (N.  S.)  742,  which  holds 
that  the  fact  that  the  plaintiff's 
husband  was  the  active  party  in  the 
seduction,  rather  than  the  wife,  was 
admissible,  but  does  not  state 
clearly  whether  it  is  a  complete 
defense  or  only  a  fact  relevant  as 
to  the  quantum  of  damages. 

See  also  the  note  to  this  ease  in 
16  L.  R.  A.  (N.  S.)  742. 

47 — 2  BL  Com.  142,  quoted,  anU, 
note  44.  But  see  Flandermeyer  v. 
Cooper  (Ohio),  98  N.  E.  102,  not 
yet  officially  reported,  in  which  it  is 
said  that  in  the  modern  view  of  a 
wife's  rights  she  has  a  legal  interest 
in  the  "consortium"  of  her  husband, 
and  can  therefore  recover  damages 
against  one  who  sold  morphine  to 
her  husband,  in  defiance  of  her  pro- 
tests, and  knowing  that  he  was 
likely  to  be  injured  by  using  it 


CHAPTER  HI 

THE  PROPERTY  RIGHTS  OF  HUSBAND  AND 
WIPE  AT  THE  COMMON  LAW. 

§16.    The  necessity  of  an  historical  treatment.    In 

studying  any  field  of  the  law  it  may  be  necessary  to 
examine  its  historical  development,  that  the  student  may 
understand  the  present  law  by  knowing  the  older  rule  out 
of  which  it  grew,  and  appreciating  thereby  the  meaning 
of  the  changes  that  have  been  made,  as  well  as  the  peculi- 
arities that  may  still  remain.  But  in  the  law  of  husband 
and  wife  there  is  a  peculiar  necessity  for  an  historical 
treatment.  The  great  revolution  that  has  everywhere 
taken  place  in  the  social  and  legal  view  of  the  marriage 
relation  has  occurred  so  recently,  that  couples  are  still 
living  who  were  married  while  the  common  law  was 
unchanged,  and  transactions  that  occurred  prior  to  the 
modern  reform  statutes  are  often  under  investigation  by 
the  courts.  The  necessity  constantly  arises,  therefore, 
of  investigating  and  applying  an  earlier  state  of  the  law 
from  that  found  in  the  present  statute  books. 

Besides,  the  course  of  legislation  has  proceeded  very 
differently  in  the  different  states.  In  some  hardly  any 
trace  of  the  common  law  system  is  left;  in  others,  the 
law  reformers  have  confined  themselves  to  alterations  in 
particular  details,  and  have  left  certain  topics  untouched ; 
thus  in  many  of  the  states  the  common  law  estates  of 
dower  and  curtesy  remain  unchanged.  Everywhere  the 
statutes  rest  on  the  common  law  as  their  basis,  its  phrase- 
ology is  used  and  must  be  understood  if  one  would  under- 
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stand  the  statutes,  and  in  any  case  which  the  statutes  do 
not  cover  the  common  law  still  applies. 

§17.  Eights  vested  under  prior  laws  are  not  taken 
away  by  statutory  changes.  The  reform  statutes  passed 
in  many  of  the  states  apply  in  terms  only  to  those  to  he 
thereafter  married.1  In  such  a  case  there  exist  two 
bodies  of  law :  the  older  applying  to  those  married  before 
a  certain  date,  and  the  later  to  after-married  couples.  If 
a  series  of  successive  reform  acts  have  been  passed, 
there  may  be  as  many  successive  strata  of  law,  each  ap- 
plying to  those  married  at  a  particular  period. 

But  even  where  the  statute  purports  to  affect  those 
already  married,  its  operation  may  be  limited  by  the 
doctrine  of  vested  rights.  If  a  husband  by  the  existing 
law  had  acquired  a  title  or  interest  in  property  of  the 
wife,  the  constitutional  provision  against  depriving  any 
person  of  property  without  due  process  of  law  would 
prevent  the  divesting  of  his  title  by  a  subsequent  statute. 
The  right  which  a  husband  has  by  the  marriage  to  take 
an  interest  in  any  property  which  the  wife  may  thereafter 
acquire,  being  a  mere  expectation  like  that  of  a  son  to 
succeed  to  his  father's  property  at  death,  is  not  regarded 
as  a  vested  right  within  the  above  rule.  Reform  statutes 
may  therefore,  if  their  language  so  provides,  apply  to 
property  which  may  thereafter  vest  in  couples  already 
married.  But  if  property  or  an  interest  therein  has 
already  vested  under  existing  laws,  its  status  cannot 
be  affected  by  a  subsequent  statute.2 


l-^For  instance,  the  comprehen- 
sive Connecticut  Act  of  1877  (Pub- 
lic Acts  Of  1877,  Ch.  114,  p.  211)  be- 
gins with  the  words,  "That  in  all 
marriages  hereafter  contracted/1 
and  in  1 5  again  declares :  "The 
foregoing  provisions  shall  apply  only 
to  marriages  hereafter  contracted." 

2 — Gladney  ▼.  Sydnor,  173  Mo. 
318,  05  Am.  St.  Rep.  517,  60  L.  R.  A. 


880.  In  some  oases  the  husband's 
right  to  reduce  to  possession  proper- 
ty or  choses  in  action  in  which  an 
interest  has  already  accrued  to  the 
wife  is  treated  as  a  vested  right  of 
the  husband  under  this  constitu- 
tional provision.  Westervelt  v, 
Gregg,  12  N.  Y.  202,  62  Am.  Deo. 
160;  Norrjs  v.  Beyea,  13  N.  Y.  273; 
Re  Reciprocity  Bank,  22  N.  Y.  9; 
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§  18.  The  unity  of  husband  and  wife  the  basis  of  the 
common  law.  The  common  law  of  England  was  gov- 
erned, in  its  view  of  the  property  rights  of  husband 
and  wife,  by  the  theory  of  the  unity  of  person  created 
by  the  marriage  ceremony,  which  the  law  adopted  from 
the  scriptural  and  sacramental  doctrine  of  the  church. 
"By  marriage,  the  husband  and  wife  are  one  person  in 
law;  that  is,  the  very  being  or  legal  existence  of  the 
woman  is  suspended  during  the  marriage,  or  at  least  is 
incorporated  and  consolidated  into  that  of  the  hus- 
band." 8  It  necessarily  follows  that  the  husband,  having 
merged  into  himself  the  personality  of  the  wife,  had  the 
control  of  all  of  her  property,  and  the  beneficial  title,  at 
least  during  the  continuance  of  the  marriage,  that  hus- 
band and  wife,  being  but  one  person,  could  make  no  con- 
tracts with  each  other,  nor  enforce  any  pre-existing  con- 
tracts, and  that  she,  having  lost  her  personal  existence, 


Dunn  v.  Sargent,  101  Mass.  336; 
Kidd  v.  Montague,  10  Ala.  619; 
Vanning  r.  Manning,  24  Ala.  386; 
Sterna  v.  Weathers,  30  Ala.  712; 
Anderson  y.  Anderson,  37  Ala.  683; 
Shaeffer  v.  Shepard,  54  Ala.  244; 
Sperry  v.  Haslam,  57  Oa.  412; 
Farrell  v.  Patterson,  43  III  52;  Du- 
bois y.  Jackson,  49  111.  49;  Leete  v. 
State  Bank  of  St.  Louis,  115  Mo. 
184;  Sutton  v.  Askew,  66  N.  a  172, 
8  Am.  Rep.  500;  Morris  v.  Morris, 
94  N.  G.  613;  Benbow  v.  Moore,  114 
N.  a  263. 

In  other  cases  the  courts,  while 
not  denying  that  vested  rights  of 
the  husband  were  safe  from  injury 
by  subsequent  legislation,  by  a  nar- 
rower use  of  the  term  "vested," 
confined  the  application  of  the  doc- 
trine to  such  titles  as  were  com- 
pletely matured  in  point  of  right, 
and  completed  by  possession.  Price 
y.  Sessions,  3  How.  (U.  S.)  624; 
Rose  y.  Rose,  104  Ky.  48,  84  Am. 
D. 


St.  Rep.  430,  41  L.  R.  A.  353;  Clark 
y.  McCreary,  12  Smedes  &  M. 
(Miss.)  347;  Duncan  v.  Johnson,  23 
Miss.  130;  Hart  v.  Leete,  104  Mo. 
315;  Henry  v.  Dilley,  25  N.  J.  L. 
302;  Goodyear  y.  Bumbaugh,  13  Pa. 
St.  480;  Mellinger  v.  Bausman,  45 
Pa.  St.  522. 

See  McNeer  v.  McNeer,  142  HI. 
388,  19  L.  R.  A.  256  and  Jackson 
y.  Jackson,  144  111.  274,  36  Am.  St. 
Rep.  427,  for  a  close  distinction  as 
to  vested  and  unvested  rights  of  the 
husband. 

3—1  BL  Com.  442;  2  idem  433. 
''The  general  policy  of  the  law  with 
regard  to  marriage  makes  the  wife 
one  with  her  husband,  and  disables 
her  separately  or  without  him,  to 
make  any  contract,  or  do  any  legal 
act  to  bind  his  interest  or  her  own." 
Adams  v.  Kellogg,  Kirby  (Conn.) 
195.  Kirby  is  the  oldest  volume  of 
American  law  reports,  and  the  case 
quoted  was  decided  in  1786. 
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could  make  no  contracts  with  any  other  person.  So  far 
does  Blackstone  carry  the  theory  of  the  merger  of  the 
identity  of  husband  and  wife,  that  he  declares  that  the 
rate  forbidding  husband  and  wife  to  testify  for  or  against 
each  other  rests  principally  upon  the  maxims:  "No  one 
ought  to  be  a  witness  in  his  own  case/9  and  "No  one  shall 
be  compelled  to  testify  against  himself. ' 9  4 

§19..  The  common  law  modified,  first  by  equity, 
secondly  by  statute.  This  system,  resting  on  the  sub- 
ordination of  the  wife,  her  loss  of  legal  existence,  the 
merger  of  her  rights  in  those  of  her  husband,  resting  too 
on  a  theory  of  her  incapacity  to  care  for  herself  and  her 
own  property,  which  put  her,  in  some  respects,  below  the 
capacity  of  a  minor,  was  found  to  be  very  repugnant  to 
the  eighteenth  and  nineteenth  centuries9  spirit  of  lib* 
erality,  of  equality  of  rights  for  all,  of  protection  of  the 
weak  against  the  strong.  Two  great  methods  of  reform 
successively  operated  to  modify  the  common  law:  first, 
the  doctrine  of  the  equitable  sole  and  separate  estate  of 
the  wife,  originated  and  developed  in  the  courts  of 
'  chancery ;  secondly,  the  statutory  process  of  reform  leg- 
islation. Up  to  the  middle  of  the  nineteenth  century,  the 
modification  of  the  common  law  system  was  principally 
by  the  courts  of  equity;  at  about  the  middle  of  the  nine* 
teenth  century  the  process  of  statutory  change  began. 
We  shall  therefore  first  consider  the  property  rights  and 
legal  status  of  husband  and  wife  at  the  common  law ;  and 
in  the  following  chapters  treat  of  the  modification  of  the 
common  law  system  by  the  equitable  doctrine  of  sole  and 
separate  estate,  and  then  of  the  revolutionary  changes 
effected  by  modern  legislation. 

§20.  Of  the  right  gained  by  the  husband  by  the 
marriage  in  the  wife's  real  estate.  The  husband,  by  the 
common  law,  is  entitled  during  the  marriage  to  the 
use,  rents  and  profits,  of  all  the  real  estate  of  the  wife. 

4—1  BL  Com.  444. 


PBOPSBTT  RIGHTS  OF  HUSBAND  AND  WIPE 


51 


This  right  attaches  to  any  freehold  estate  of  the  wife, 
whether  in  fee  simple,  fee  tail,  or  for  life.  The  estate  of 
the  husband  is  itself  regarded  as  a  freehold,  since  it 
has  no  certaii*  determinate  term,  and  may  by  possi- 
,  hility  last  during  his  life ;  but  the  fee  remains  in  the  wife, 
and  if  the  marriage  is  terminated  by  the  death  of  the 
husband  his  title  ceases,  and  the  right  of  possession  and 
control  is  reunited  to  the  fee  in  the  surviving  wife.  So 
also,  if  the  wife  dies  (no  children  of  the  marriage  having 
been  born),  the  husband's  title  terminates,  and  her  heirs 
take  the  real  estate.6  The  title  of  the  husband  is  also 
terminated  by  a  divorce,  whether  for  his  own  fault  or  for 
that  of  the  wife.6 

The  substantial  title  is  regarded  as  being  in  the  wife. 
"The  wife  is  the  real  and  substantial  owner, "  and  the 
husband's  interest  is  "a  mere  incidental  right  growing 
out  of  the  coverture."7  The  husband  can  convey  his 
interest  by  deed,8  or  lease,0  or  it  can  be  taken  on  execu- 
tion by  his  creditors ; 10  but  the  title  obtained  from  him 
by  any  of  these  means  fails  whenever  the  coverture 
ceases,  whether  by  death  or  divorce.11 


5 — 2  BL  Com.  433;  Reeve  on  Dom. 
B*L  27;  Burleigh  r.  Coffin,  22  H. 
H.  118,  53  Am.  Dec.  236;  Griswold 
v.  Penniman,  2  Conn.  565;  Clapp  v. 
Stonghton,  10  Pick.  (Mass.)  463, 
469;  Babb  v.  Perley,  1  Me.  6; 
Junction  Railway  Co.  v.  Harris,  9 
Ind.  184,  68  Am.  Dec  618;  Breeding 
▼.  Daris,  77  Va.  639,  46  Am.  Rep. 
740. 

6 — Starr  v.  Pease,  8  Conn.  541; 
Barber  v.  Root,  10  Maes.  260; 
Wright  ▼.  Wright,  2  Md.  429,  453, 
56  Am.  Dec  723,  730.  See  also  the 
eases  cited  in  note  11,  infra. 

7— Watson  v.  Watson,  10  Conn. 
77,  88,  90.  'The  technical  phrase- 
ology of  the  common  lav  is  'that 
husband  and  wife  are  jointly  seised 


in  right  of  the  wife/ "  Nichols  v. 
O'Neill,  10  K.  J.  Eq.  90. 

8— Trask  v.  Patterson,  29  Me. 
499;  Miller  v.  Shackleford,  3  Dana 
(Ky.)  289. 

9— Eaton  ▼.  Whitaker,  18  Conn. 
222,  44  Am.  Dec.  586;  Gould  v. 
Webster,  1  Tyler  (Vt)  409;  Brown 
r.  Lindsay,  2  Hill  Ch.  (S.  C.)  542. 

10 — Starr  v.  Pease,  8  Conn.  541, 
645;  Plumb  v.  Sawyer,  21  Conn. 
351;  Litchfield  ▼.  Cndworth,  15 
Pick.  (Mass.)  23;  Mattocks  ▼. 
Stearns,  9  Vt.  326;  Doe  v.  Brown, 
5  Blackf.  (Ind.)  309;  Cany  ▼.  Por- 
ter, 12  Ohio  79;  Nichols  ▼.  O'Neill, 
10  N.  J.  Eq.  88. 

11 — Starr  v.  Pease,  8  Conn.  541; 
Wheeler  v.  Hotohkiss,  10  Conn.  225; 
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But  if,  during  the  marriage,  a  child  is  bom  alive  of 
the  marriage,  and  the  child  is  one  capable  of  inherit- 
ing the  estate,  the  husband's  estate  becomes  enlarged  to 
an  estate  for  his  own  life,  regardless  of  whether  the  wife 
survives  him  or  not.  In  that  case  the  husband,  after  the 
birth  of  the  child,  and  while  both  he  and  the  Wife  were 
living,  is  called  "tenant  by  the  curtesy  initiate;"  and 
upon  the  wife's  death,  leaving  him  surviving,  he  is 
tenant  by  the  curtesy.  This  is  fully  discussed  here- 
after.12 

§  21.  In  her  personal  property  in  possession.  "As  to 
chattels  personal,  or  choses  in  possession,  which  the  wife 
hath  in  her  own  right,  as  ready  money,  jewels,  household 
goods  and  the  like,  the  husband  hath  therein  an  immediate 
and  absolute  property  devolved  to  him  by  the  marriage 
not  only  potentially  but  in  fact,  which  never  can  again 
revest  in  the  wife  or  her  representatives. ' ' ls  The  mar- 
riage effects  a  complete  and  final  gift  of  all  the  wife's 
personal  property  to  the  husband;  if  she  dies,  he  con- 
tinues to  be  the  owner,  and  if  he  dies,  it  goes  to  his  heirs. 
Of  course,  as  it  is  his  own  absolute  property,  he  can  sell, 
expend  or  give  it  away  at  his  pleasure.  And  this  applies 
as  well  to  property  which  came  into  the  wife's  ownership 
and  possession  after  the  marriage,  as  to  that  which  she 
owned  at  the  time  of  the  marriage." 


Barber  v.  Root,  10  Mass.  260;  Doe 
v.  Brown,  5  Blackf.  (IncL)  309;  Old- 
ham v.  Henderson,  5  Dana  (Ky.) 
454;  Howey  v.  Goings,  13  I1L  95, 
54  Am.  Dec.  427;  Gould  v.  Webster, 
1  Tyler  (Vt.)  409. 

12— §52,  post. 

13—2  Bl.  Com.  435;  Reeve  on 
Dom,  Rel.  1;  Burleigh  v.  Coffin,  22 
N.  H,  118,  53  Am.  Dec.  236;  Gris- 
wold  v.  Penniman,  2  Conn.  564; 
Ewingdale  v.   Riggs,    146   I1L   403, 


Bailee  v.  Arnold,  32  Mo.  532,  82  Am. 
Dec.  144;  Tilexan  y.  Wilson,  43  Me. 
186. 

14 — Morgan  v.  Thames  Bank,  }4 
Conn,  99;  Burleigh  v.  Coffin,  22  N. 
H.  118,  53  Am.  Dec.  936;  Ewing  v. 
Helm,  2  Tenn.  Ch.  368;  Shirley  v. 
Shirley,  9  Paige  Ch.  <N.  Y.)  363. 
Thi?  is  so,  even  if  the  personal 
property  were. the  proceeds  of  a  sale 
of  the  wife's  land.  Keaner  v.  Trigg, 
98  U.  S.  50.  | 
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§22.  The  wife's  paraphernalia.  One  sole  exception 
exists  to  the  completeness  of  the  husband's  title  to  the 
wife's  personal  property.  Her  paraphernalia,  that  is, 
her  clothing,  jewelry  and  personal  ornaments  suitable  to 
her  station,  whether  given  to  her  by  the  husband  or 
acquired  by  her  from  other  sources,  though  during  the 
marriage  they  are  in  theory  the  property  of  the  hus- 
band, at  his  death  pass  to  her  by  a  title  superior  to 
that  of  his  legatees  ox  next  pf  kin.15  j 

§  23.  In  her  chattels  real.  In  any  chattels  real  of  the 
wife,  that  is,  any  interest  in  real  estate  not  in  fee  or  for 
life,  but  for  a  term  of  years  only,  the  husband  acquires 
by  the  marriage  the  use  and  income  during  the  marriage, 
together  with  the  right  at  any  time  during  the  marriage 
to  dispose  of  such  chattel,  in  which  case  the  proceeds 
will  become  his  absolute  property;  and  if  the  wife  dies, 
leaving  a  chattel  real  undisposed  of,  it  then  becomes  the 
husband's  absolutely;  but  if  he  dies,  leaving  the  chattel 
real  undisposed  of  and  the  wife  surviving  him,  the  chat- 
tel real  reverts  to  her.  It  results  from  his  right  to  dis- 
pose of  it,  that  it  may  be  taken  in  execution  for  his 
debts ;  and  from  her  right  of  survivorship,  that  he  cannot 
devise  or  bequeath  it.16 

§  24.  In  her  choses  in  action.  The  common  law  rule 
as  to  the  husband's  right  in  his  wife's  choses  in  action 
is  similar  to  that  affecting  her  chattels  real;  but  it 
differs  in  one  important  particular.  As  in  the  case  of 
chattels  real,  the  husband  has  the  right  to  reduce  her 
choses  in  action  to  his  possession,  when  they  become  his 
sole  property,  and  the  wife  loses  all  right  and  title  to 

15—2  Bl.  Com.  435;   Sawson  v.  16— Co.  Litt.  351  a;  2  BL  Com. 

Penn.  B.  Co.,  48  N.  T.  215,  8  Am.  434;  Reeve  on  Dom.  Rel.  22;  Gris- 

Rep.    543;    Howard   v.   Menifee,    5  wold   v.   Penniman,   2    Conn.   564; 

Ark.    668;    Tilexan   v.   Wilson,   43  Flannery  v.   Rohrmayer,  49   Conn, 

Me.  186.    And  see  post,  §62,  note  27;  Riley  v.  Riley,  19  N.  J.  Eq.  229; 

61.  Allen  v.  Hooper,  50  Me.  371,  374. 
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them;  but  if  the  wife  dies  while  the  choses  are  still  unre- 
duced to  possession,  they  become  assets  of  her  estate,  and 
the  husband  loses  all  right  to  them,  differing  in  this  re- 
spect from  chattels  real,  which  in  the  like  case  become 
the  husband's.17  Divorce  has  the  like  effect  of  terminat- 
ing the  husband's  right  to  reduce  the  wife's  choses  to 
possession;  and  the  title  to  unreduced  choses  therefore 
remains  in  the  wife  after  divorce.18 

The  question  sometimes  arises,  what  act  constitutes  a 
11  reduction  to  possession"  of  the  wife's  choses  in  action, 
such  as  to  vest  the  sole  title  in  the  husband.  It  is  not 
necessary  that  the  chose  in  action  should  be  finally  col- 
lected! that  is,  turned  into  cash.  The  rule  may  be  thus 
stated:  he  must  make  such  a  change  in  the  form  of  the 
chose  in  action  as  to  place  it  in  his  own  name  and  control. 
For  instance,  if  he  sues  on  a  debt  due  the  wife  before 
marriage,  the  common  law  requires  her  name  to  be  joined 
with  his  as  plaintiff  in  the  suit,  and  the  judgment  when 
recovered  will  be  in  their  joint  names;  consequently, 
there  is  no  reduction  to  the  husband's  possession.  But 
when  the  judgment  is  paid,  unless  the  husband  places  the 
proceeds  in  his  wife's  name  and  control,  there  is  a 
complete  reduction  to  his  possession.  But  if,  without 
collection,  he  should  change  the  security  into  his  own 


17—2  BL  Com.  434;  Reeve  on 
Don*.  Ret  3;  Westervelt  ▼.  Gregg, 
18  K.  Y.  202,  62  Am.  Dec.  160; 
McCaa  v.  Woolf,  42  Ala.  389;  Bir- 
mingham* Water  Works  v.  Hume, 
121  Ala.  166,  77  Am.  St.  Rep.  43; 
Parsons  v.  Parsons,  9-  N.  H.  309,  321, 
&  Am.  Dec  362;  Standeford  v. 
Devol,  21  In<L  404,  83  Am.  Dee.  351; 
Robinson  v.  Woelpper,  1  Whari. 
(Pa.)  170,  29  Am.  Dec.  44;  Lodge 
t.  Hamilton,  2  Watts  &  S.  (Pa.) 
491. 

Some  of  the  cases  cited  in  this 


and  the  following  notes  speak  of 
the  husband  as  being  entitled  to  the 
wife's  choses  in  action  in  the  event 
of  his  surviving  her;  but  it  would 
seem  that  where  this  right  exists 
it  is  rather  his  statutory  right  of 
administering  her  estate  for  his  own 
benefit,  and  in  the  nature  of  a  right 
of  inheritance,  than  by  his  common 
law  title  as  husband.  See  post,  f  63. 
18 — Legg  v.  Legg,  8  Mass.  99; 
Arlington  v.  Arlington,  102  N.  C. 
491,  514.  See  Lodge  y.  Hamilton, 
2  Watts  &  8.  (Pa.)  491.  J 
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name,  as  if  he  should  give  up  a  note  payable  to  the  wife, 
and  take  in  place  of  it  one  payable  to  himself,  this  would 
be  a  reduction  to  possession.10  It  is  also  a  reduction  to 
possession  if  thfi  husband  assign  the  chose  in  action  to  a 
third  party,  and  receive  a  valuable  consideration  there- 
for.*0 

Choses  in  action,  within  the  meaning  of  this  section, 
include  not  only  rights  to  sue  for  a  debt,  or  for  recovery , 
of  personal  property,  but  also  rights  of  action  for  a  tort 


19— Hart  v.  Leete,  104  Mo.  315; 
Parsons  v.  Parsons,  8  N.  H.  300, 
321,  33  Am.  Dee.  362;  Needles  v. 
Needles,  7  Ohio  St.  432,  70  Am.  Dee. 
85;  Horner  v.  Webster,  33  N.  J.  L. 
387. 

The  recovery  of  a  judgment  by 
the  husband  in  his  own  name,  or 
even  the  receipt  of  the  money  there- 
for, does  not  constitute  a  reduction 
to  the  husband's  possession,  if  in  ob- 
taining and  collecting  the  judgment 
he  acted  expressly  as  his  wife's 
agent.  There  must  be  not  only  the 
act,  but  the  intention  to  appropriate 
it  to  his  own*  use.  Fierson  v.  Smith, 
0  Ohio  St.  554,  75  Am.  Dee.  486. 

20->-Tuttte  r.  Fowler,  22  Conn. 
58;  Westervelt  v.  Gregg,  12  N.  T. 
202,  62  Am.  Dec  160;  Birmingham 
Water  Works  v.  Hume,  121  Ala.  168, 
77  Am.  St.  Rep.  43;  Needles  v. 
Needles,  7  Ohio  St.  432,  70  Am.  Dec 
85;  Schuyler  v.  Hoyle,  5  Johns.  Ch. 
(N.  Y.)  106,  207;.  Lowry  v.  Hous- 
ton, 3  How.  (Missj  304;  Evans  v. 
Secreet,  3  Ind.  545.  An  assignment 
made  by  him  merely  as  collateral 
security  for  a  pre-existing  debt  does 
not  cut  off  the  wife's  right  of  sur- 
vivorship. Hartman  v.  Dowdel,  1 
Bawle  (Pa.)  279.    But  aiiter,  where 


it  was  security  for  a  present  ad- 
vance of  money.  Tritt  v.  Oolwell,  31 
Pa.  St.  228.  But  if  he  assigns  it  to 
trustees  for  the  benefit  of  the  wife 
and  her  children,  that  will  be  a  valid 
reduction  of  the  chose  to  his  pos- 
session, and  will  prevent  a  second 
husband  from  «i*fo«ing  the  chose  as 
still  her  property. 

Be  Siter,  4  Bawle  (Pa.)  488,  26 
Am.  Dec  115,  contains  a  valuable 
discussion  of  the  husband's  power  of 
assignment  by  Chief  Justice  Gibson. 
If  the  chose  in  action  is  contingent, 
or  the  time  at  which  it  is  payable  is 
postponed,  the  husband  cannot,  by 
assignment  for  consideration,  give 
the  assignee  a  better  right  than  he 
himself  had;  therefore,  if  the  hus- 
band should  die  before  the  time  of 
payment  arrived,  the  wife's  right  of 
survival  would  prevail  over  the  as- 
signee's title.  Needles  v.  Needles,  7 
Ohio  St  432,  70  Am.  Dec  85,  which 
reviews  carefully  the  English  eases; 
Dunn  v.  Lancaster,  4  Bush  (Ky.) 
581,  06  Am.  Dec.  317;  Purdew  v. 
Jackson,  1  Buss.  70;  Horner  v.  Mor- 
ton, 3  Buss.  65.  Contra,  Be  Siter,  4 
Bawle  (Pa.)  468,  86  Am.  Dec  115; 
Webb's  Appeal,  21  Pa.  St.  248. 
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to  the  person,21  personal  rights  **  or  reputation, u  of  the 
wife.  The  interest  in  a  corporation  represented  by  its 
shares,24  and  the  right  to  receive  a  legacy,  or  a  share  by 
inheritance,  from  the  estate  of  a  deceased  person,25  are 
also  "choses  in  action"  within  the  above  rule.  Choses  in 
action  accruing  to  the  wife  during  coverture,  of  which 


21— Smith  v.  Smith,  98  Tenn.  101, 
30  Am.  St.  Rep.  838;  Chicago,  B. 
&  Q.  R.  Co.  t.  Dunn,  52  111.  260,  4 
Am.  Rep.  606;  Anderson  v.  Ander- 
son, 11  Bush  (Ky.)  327;  Bergen  v. 
Jacobs,  21  Mich.  215. 

22 — Thus  in  Bennett  v.  Bennett, 
116  N.  T.  584,  6  L.  R.  A.  553,  it 
was  held  that  the  wrong  done  to 
the  wife  by  the  alienation  of  the 
affections  of  her  husband  was  in  its 
nature  a  chose  in  action  Tested  in 
her  and  which  would  survive  to  her 
in  case  of  the  husband's  death;  and 
that  although  an  action  could  not 
be  maintained  thereon  at  the  com- 
mon law  during  the  coverture,  be- 
cause of  the  necessity  of  joining  her 
to  her  husband  as  co-plaintiff,  and 
the  impossibility  of  his  maintain- 
ing a  suit  for  a  tort  to  which  he 
was  a  party,  the  disability  grew  out 
of  the  law  of  procedure  rather  than 
out  of  the  substantive  law,  and 
when  the  wife  obtained  the  right 
to  sue  in  her  own  name,  she  could 
sue  for  alienation.  See  also  other 
cases  ante,  sec.  15,  notes  41  and  42. 

23 — Anderson  v.  Anderson,  11 
Bush  (Ky.)  327. 

24 — "The  rule  of  the  common  law 
was  that  choses  in  action,  including 
shares  of  stock  *  *  *  con- 
tinued to  be  her  property  after  mar- 
riage until  reduced  to  possession  by 
her  husband."  Reciprocity  Bank,  22 
N.  T.  9,  15.  Birmingham  Water 
Works  v.  Hume,  121  Ala.  168,  77 
Am.    St.    Rep.    43;    Slaymaker    v. 


Bank  of  Gettysburg,  10  Pa.  St  373  > 
Wells  v.  Tyler,  25  N.  U.  340;  Wilder 
v.  Aldrich,  2  R.  I.  518. 

25— -Parsons  v.  Parsons,  9N.  E 
309,  321,  32  Am.  Dec  362;  Putin  v. 
Lancaster,  4  Bush  (Ky.)  581,  96  Am. 
Dec.  317;  Robinson  v.  Woelppef,  1 
Whart.  (Pa.)  179,  29  Am.  Dec.  44; 
Tyler  v.  Hoyle,  5  Johns.  Ch.  (N.  Y.) 
196;  Lowry  v.  Houston,  3  How. 
(Miss.)  384;  Horner  v.  Webster,  33 
N.  J.  L.  387;  Curry  v.  Fulkinson, 
14  Ohio  100;  Probate  Court  v. 
Niles,  32  Vt.  775;  Holbrook  v. 
Waters,  19  Pick.  (Mass.)  354; 
Wheeler  v.  Bowen,  20  Pick.  (Mass.) 
563;  Howard  v.  Bryant,  9  Gray 
(Mass.)  239. 

Com.  v.  Manley,  12  Pick.  (Mass.) 
173,  and  Albee  v.  Carpenter,  12 
Cush.  (Mass.)  382,  seem  to  hold 
the  contrary  doctrine,  that  is,  that 
a  bequest  or  right  of  inheritance 
becomes  the  absolute  property  of 
the  husband  before  collection,  but 
these  early  Massachusetts  cases 
are  overruled  by  the  later  ones 
first  cited.  Griswold  v.  Penniman, 
2  Conn.  564,  distinguishes  be- 
tween  a  legacy  or  right  of  action 
against  an  estate  and  "a  distribu- 
tory  share  of  chattels  personal  in 
possession,"  holding  that  the  latter 
interest  is  not  a  chose  in  action,  but 
vested  property,  which  passes  ab- 
solutely to  the  husband.  See  the 
peculiarity  of  the  Connecticut  law 
on  this  subject  in  the  next  note. 
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the  most  common  instance  is  a  legacy  or  inheritance,  are 
within  the  same  rule  as  those  which  accrued  before  the 
marriage*26 

§  25.  In  her  earnings.  Money  due  to  the  wife  for  her 
labor  or  other  personal  services  rendered  during  the 
coverture  is  regarded  in  a  somewhat  different  light  from 
that  due  to  her  on  other  accounts.  The  labor  a*nd  earning 
capacity  of  the  wife  is  her  husband's  property  rather 
than  her  own,  and  her  earnings  belong  absolutely  to  the 
husband,  even  before  reduction  to  his  possession.27  Any 
investment  of  her  earnings,  therefore,  though  made  in 
her  own  name,  belongs  to  the  husband,  and  may  be  taken 
by  his  creditors.28    But  the  equitable  doctrine  of  the  sole 


26— Garforth  v.  Bradley,  2  Ves. 
676;  Richards  v.  Richards,  2  Barn. 
&  Aid.  447,  22  E.  C.  L.  110;  Gates 
t.  Madeley,  6  Mees.  &  W.  423; 
Dalton  v.  Midland  R.  Co.,  13  G.  B. 
474,  76  E.  C.  L.  474;  Fleet  y.  Per- 
rins,  L  R.  3  Q.  B.  536,  L.  R.  4  Q.  B. 
500;  Hayward  v.  Hayward,  20  Pick. 
(Mass.)  517;  Standeford  y.  Devol, 
21  Ind.  404,  83  Am.  Dec  351;  Bond 
▼.  Conway,  11  Md.  512;  Wilder  v. 
Aldrich,  2  R.  I.  518;  Lenderman  v. 
Palley,  1  Houat.  (Del)  523.  A  line 
of  Connecticut  cases,  beginning  at 
an  early  time,  following  an  errone- 
ous statement  in  Reeve  on  Dom. 
ReL,  60,  held  that  the  husband  be- 
came absolute  owner  of  choses  in 
action  accruing  to  the  wife  after 
marriage,  as  of  choses  in  possession. 
Griswold  v.  Penniman,  2  Conn.  564; 
Cornwall  v.  Hoyt,  7  Conn.  420; 
Beach  v.  Norton,  8  Conn.  77;  Whit- 
telsey  v.  MacMahon,  10  Conn.  137, 
26  Am.  Dec  382;  Morgan  v.  Thames 
Bank,  14  Conn.  99;  Edwards  v. 
Sheridan,  24  Conn.  165.  "The  prin- 
ciple which  our  courts  have  estab- 
lished on  this  subject  is  undoubted- 


ly a  departure  from  the  common 
law,  and  ought  not  to  be  extended 
so  as  to  operate  unjustly."  Fuller 
y.  Naugatuck  R.  Co.,  21  Conn.  557, 
573. 

27— Standtn  v.  Penn.  S.  Co*  214 
Pa.  St  189,  6  Anno.  Cas.  408;  Cole- 
man y.  Burr,  93  N.  Y.  17,  45  Am. 
Rep.  160;  Prescott  v.  Brown,  23  Me. 
305,  39  Am.  Dec.  623;  Garretson  y. 
Appleton,  58  N.  J.  L.  386;  Jones  v. 
Reid,  12  W.  Va.  350,  29  Am.  Rep. 
4&5;  McLemore  y.  Pinkston,  31  Ala. 
266,  68  Am.  Dec  167;  Schwars  v. 
Saunders,  46  111.  18;  Hazelbaker  v. 
Goodfellow,  64  111.  238;  Skillman  y. 
Skillman,  15  N.  J.  Eq.  478,  82  Am. 
Dec  279;  Hinman  v.  Parks,  33 
Conn.  188.  Contra,  Peterson  v.  Mul- 
ford,  36  N.  J.  L.  481;  Boozer  v.  Ad- 
dison, 2  Rich.  Eq.  (S.  C.)  273,  46 
Am.  Dec.  43. 

28—Seits  y.  Mitchell,  94  U.  S. 
580;  Bailey  v.  Gardner,  31  W.  Va. 
94,  15  Am.  St.  Rep.  847;  Cramer  v. 
Reford,  17  N.  J.  Eq.  367,  90  Am. 
Dec.  594;  Yopst  v.  Yopst,  51  Ind. 
61 ;  Carleton  v.  Rivers,  54  Ala.  467. 
In    Russell    v.    Brooks,    7 
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and  separate  property  of  the  wife,  which  may  arise, 
among  other  means,  by  gift  from  the  husband,20  and  the 
recognition  at  law  in  modern  times  of  the  right  of  the 
hnsband  to  make  gifts  to  his  wife,  subject  to  the  right  of 
creditors  to  overthrow  any  gift  which  is  made  fraud- 
ulently as  against  them,80  often  operate  to  secure  the  wife 
in  equity  fts  to  property  which  she  has  acquired  by  her 
own  earnings  with  the  consent  of  the  husband. 

§  26.  The  wife's  equity  to  a  provision  from  her  choses 
in  action.  Before  the  equity  courts  established  a  general 
system  of  protection  of  the  rights  of  married  women, 
through  the  doctrine  of  her  sole  and  separate  estate, 
which  will  be  discussed  hereafter,  they  intervened  in  the 
wife's  interest  to  prevent  an  unjust  appropriation  of  her 
choses  in  action  to  the  husband 's  use,  or  that  of  his  cred- 
itors. This  doctrine  was  first  developed  in  the  chancery 
courts  of  England.81  In  New  York,  under  the  energetic 


(Man.)  65,  it  was  held  that  where 
a  husband  had  left  his  wife  and 
was  living  in  adultery  with  another 
woman,  but  occasionally  visited  his 
wife,  his  administrator  could  re- 
cover from  her  money  received  by 
her  in  the  course  of  business  which 
she  was  carrying  on,  and  personal 
property  bought  with  such  earn- 
ings; and  in  Washburn  v.  Hale,  10 
Pick.  (Mass.)  429,  the  husband's  ad- 
ministrator was  held  bound  to  col- 
lect from  the  widow  about  seven 
dollars  in  specie,  a  part  of  which 
was  her  earnings,  and  a  part  a  gift 
from  the  husband.  These  two  decis- 
ions admirably  illustrate  the  favor- 
itism shown  to  the  female  sex  by 
the  common  law,  as  celebrated  in 
the  famous  pasage  from  Blackstone 
(I  BL  Com.  445).  Bailey  v.  Gard- 
ner, supra,  is  a  case  of  equal  hard- 
ship to  the  wife. 
29— Jones  v.  Reid,  12  W.  Va.  350, 


29  Am.  Rep.  455;  Kee  v.  Vasser,  2 
Ired.  Eq.  (N.  G.)  553,  40  Am.  Dec 
442.   Bee  pott,  %  65. 

30 — McNaught  v.  Anderson,  78 
Ga.  499,  0  Am.  St.  Rep.  278;  Peter- 
son v.  Mulford,  36  N.  J.  Law  481; 
Riley  v.  Mitchell,  36  Minn.  3;  Yake 
v.  Pugh,  13  Wash.  78,  52  Am,  St. 
Rep.  17;  Hinman  v.  Parks,  33 
Conn.  188;  Jones  v.  Reid,  12  W.  Va. 
350,  29  Am.  Rep.  455;  McLemore  v. 
Pinkston,  31  Ala.  266,  68  Am.  Dec 
167;  Hazelbaker  v.  Goodfellow,  64 
Ul.  238;  Skillman  v.  Skillman,  15 
N.  J.  Eq.  478,  82  Am.  Dec.  279; 
Garleton  v.  Rivers,  54  Ala.  467; 
Bailey  v.  Gardner,  31  W.  Va.  94, 
15  Am.  St.  Rep.  847;  Seitz  v.  Mit- 
chell, 94  U.  S.  580.    See  post,  f  47. 

31 — Jewson  v.  Moulson,  2  Atk. 
417  (1742);  Milner  v.  Calmer,  2  P. 
Wms.  639  (1731);  Elibank  v.  Mon- 
tolieu,  5  Ves.  Jr.  737    (1801). 
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administration  of  eqnity  powers  by  Chancellors  Kent, 
Walworth,  and  their  successors,  the  wife's  equity  became 
an  important  field  of  equity  jurisprudence.  Not  only 
was  the  husband  compelled  to  make  a  suitable  provision 
for  his  wife  and  her  children  when  he  sought  the  aid  of 
equity  to  enforce  his  title  to  her  choses  in  action,82  but 
the  wife  might  herself  become  the  petitioner,  and  set  in 
motion  the  powers  of  equity  for  her  security  when  the 
husband  was  reducing  her  choses  in  action  to  his  posses- 
sion by  legal  process,  or  without  process;88  and  her 
equity  prevailed  against  his  assignee  or  creditor,  as  well 
as  against  himself.84    This  equity  of  the  wife  has  also 


32 — Howard  v.  Moffatt,  2  Johns. 
Ch.  (N.  Y.)  206;  Glen  v.  Fisher,  6 
Johns.  Ch.  (N.  Y.)  33;  Fabre  t. 
Colden,  1  Paige  Ch.  (N.  Y.)  166;  Re 
Stuart,  1  Edw.  Ch.  (N.  Y.)  168. 

33 — Kenney  t.  Udall,  5  Johns.  Ch. 
(N.  Y.)  464,  affirmed,  3  Cow.  590; 
Haviland  v.  Myers,  6  Johns.  Ch.  (N. 
Y.)  25;  Carter  t.  Carter,  1  Paige 
Ch.  (N.  Y.)  463;  Van  Epps  v.  Van 
Deusen,  4  Paige  Ch.  (N.  Y.)  64; 
Bewail  y.  Covenhoven,  5  Paige  Ch. 
(N.  Y.)  581;  Fry  v.  Fry,  7  Paige 
Ch.  (N.  Y.)  46;  Martin  v.  Martin, 
Hoffman's  Ch.  (N.  Y.)  462. 

34 — Kenney  t.  Udall,  6  Johns.  Ch. 
(N.  Y.)  464,  afT,  3  Cow.  590;  Havi- 
land y.  Myers,  6  Johns.  Ch.  (N.  Y.) 
25;  Haviland  v.  Bloom,  6  Johns.  Ch. 
<N.  Y.)  178;  Smith  v.  Kane,  2  Paige 
Ch.  (N.  Y.)  303;  Van  Epps  v.  Van 
Deusen,  4  Paige  Ch.  (N.  Y.)  64.  This 
right  of  the  wife  is  a  sufficient  con- 
sideration for  a  settlement  upon 
her  by  the  husband,  as  against  his 
creditors.  Partridge  v.  Havens,  10 
Paige  Ch.  (N.  Y.)  618;  Wickes  v. 
Clarke,  3  Edw.  Ch.  (N.  Y.)  58. 

"Where  the  husband  has  violated 
the  marriage  contract,  or  has  been 
guilty  of  an  act  which  entitles  the 


wife  to  a  decree  for  a  divorce  or  for 
a  separation,  and  for  alimony,  she 
is  in  equity  entitled  to  a  restoration 
of  the  property  which  the  husband 
holds  by  virtue  of  his  marital  rights, 
and  the  court  of  chancery  will  pro- 
tect her  right  not  only  against  him- 
self, but  against  judgment  creditors 
and  others  who  do  not  stand  in 
the  situation  of  bona  fide  pur- 
chasers without  notice  of  her 
equitable  rights  and  of  her  inten- 
tion to  enforce  them.  So  where 
the  wife  is  a  ward  in  chancery, 
and  the  husband  has  put  himself  in 
contempt  by  marrying  her  without 
consent  of  the  court  or  of  her 
guardian,  or  where  the  husband  is 
obliged  to  come  into  chancery  to 
obtain  possession,  or,  it  would  seem, 
whenever  the  husband  has  not  re- 
duced the  property  to  entire  pos- 
session, the  court  of  chancery  will 
protect  the  wife's  equity.  But 
where  the  husband  has  come  into 
possession  of  the  wife's  property 
without  fraud,  and  has  not  forfeited 
his  right  by  any  breach  of  the 
marriage  contract,  so  as  to  entitle 
the  wife  to  a  separation,  and  judg- 
ment creditors  have  obtained  a  val- 


60 


THE  LAW  OF  PERSONS  OB  DOMESTIC  RELATIONS 


been  recognized  in  Massachusetts,*5  and  in  other  states 
of  the  Union.86 

§27.  The  liabilities  cast  upon  the  husband  by  the 
marriage.  A.  For  prenuptial  liabilities  of  the  wife. 
Immediately  upon  the  marriage,  the  husband  becomes 
liable  for  all  existing  debts  or  other  liabilities  of  the  wife ; 
as  he  has  received  her  personal  property,  so  he  incurs 
the  burden  of  her  debts.  But  his  liability  continues 
only  during  the  marriage,  and  ceases  with  its  termina- 
tion; if  the  wife  dies,  though  all  her  property  may 
have  passed  to  the  husband  by  the  marriage,  and 
still  be  his,  he  is  no  longer  liable  for  the  debts;  and  if 
he  dies,  though  all  the  personal  property  of  the  wife 
may  have  passed  to  him  and  so  to  his  estate,  that  estate 
is  not  liable  for  her  unpaid  debts,  but  her  own  liability 


id  lien  upon  his  interest  by  the 
curtesy,  there  is  no  rule  of  law  or 
equity  which  will  permit  the  wife 
to  defeat  the  lien,  though  its  en- 
forcement leaves  her  and  the  chil- 
dren without  support."  Van  Duzer 
v.  Van  Duzer,  6  Paige  Ch.  (N.  Y.) 
366. 

35— "There  is  no  doubt  that  in 
England  such  power  not  only  exists, 
but  is  very  frequently  exercised.  It 
there  is  not  limited  to  property 
holden  in  trust,  nor  to  cases  where 
chancery  is  appealed  to  for  the  pur- 
pose of  lending  its  aid  to  enable 
the  party  to  enforce  payment.  But 
in  all  cases  of  choses  in  action  be- 
longing to  the  wife,  whether  they 
were  hers  before  coverture  or  ac- 
crued afterward,  and  of  legacies  and 
bequests,  where  husband  and  wife 
attempt  to  recover  them  in  other 
tribunals,  chancery  will  interfere 
and  compel  the  husband  to  make 
suitable  provision  for  his  wife  or 
enjoin  him   against   proceeding   in. 


his  suits.  The  same  practice  pre- 
vails to  some  extent  in  New  York, 
but  is  repudiated  in  other  states. 
It  would  seem  to  be  repugnant  to 
what  we  deem  the  legal  rights  of 
the  husband,  and  would  never  be 
carried  so  far  here  as  it  has  been 
in  England."  Sawyer  v.  Baldwin, 
BO  Pick.  (Mass.)  387.  But  the  Eng- 
lish and  New  York  doctrine  seems 
to  be  fully  recognized  and  followed 
in  Davis  v.  Newton,  6  Mete.  (Mass.) 
643. 

36— Bell  v.  Bell,  1  Ga.  637;  Sal- 
ter v.  Salter,  80  Ga.  178,  12  Am. 
St.  Rep.  249;  Elliott  v.  Waring,  5 
T.  B.  Mon.  (Ky.)  338,  17  Am.  Dec 
69;  Duvall  v.  Farmers  Bank,  4 
Gill  &  J.  (Md.)  287,  23  Am.  Deo. 
558;  Holms  v.  Franciscus,  2  Bland 
(Md.)  544,  575,  20  Am.  Dec.  402; 
Browning  v.  Headley,  2  Rob.  (Va.) 
340,  40  Am.  Dec.  755;  Barron  v. 
Barron,  24  Vt.  375,  391;  Rees  v. 
Waters,  9  Watts    (Pa.)    94, 
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revives.87  The  law  on  this  subject  will  be  seen  to  be 
closely  analogous  to  that  relating  to  her  choses  in  action. 
The  right  of  collecting  such  choses  vests  in  the  husband, 
but  must  be  exercised  during  the  marriage ;  so  the  duty 
of  paying  her  liabilities  rests  upon  him,  but  can  be 
enforced  only  during  the  marriage.  It  is  evident  that  a 
gross  injustice  was  done,  both  to  the  wife  and  to  her 
creditors,  by  the  rules  of  law  on  this  subject,  in  any  case 
where  the  wife  had  had  a  considerable  amount  of  per- 
sonal property,  and  either  her  death  or  the  husband's 
occurred  soon  after  the  marriage.88 


37 — Sehoaler  on  Dom.  Rel.,  |  56; 
Reeve  on  Dom.  ReL  1;  Kies  y. 
Young,  64  Ark.  381,  62  Am.  St. 
Rep.  198;  Phillips  v.  Richardson,  4 
J.  J.  Marsh,  (Ky.)  212;  Gannon  y, 
Grantham,  45  Miss.  94;  Cole  v. 
Shurtleff,  41  Vt.  311,  98  Am.  Dec. 
687;  Randolph  v.  Simpson,  7  N.  J. 
L.  346;  Allen  v.  McCullough,  2  Heisk 
(Tenn.)  174,  183,  5  Am,  Rep.  27; 
Parker  v.  Steed,  1  Lea  (Tenn.)  206; 
Alexander  v.  Morgan,  31  Ohio  St. 
646;  Morrow  v.  Whitesides,  10  B. 
Mod.  (Ky.)  411. 

The  husband's  liability  was  dis- 
charged by  the  wife's  death,  though 
during  the  marriage  a  suit  had  been 
instituted,  and  his  property  had  been 
attached,  and  was  in  the  sheriffs 
hands  at  the  time  of  the  wife's 
death.  Lamb  v.  Relden,  16  Ark.  539. 

The  liability  of  the  husband  was 
held  not  released  by  a  divorce, 
where  the  statute  contained  a 
clause  as  follows:  "subject,  how- 
ever, to  the  right  of  creditors  who 
became  such  before  the  decree  was 
pronounced."  Allen  v.  McCullough, 
2  Heisk  (Tenn.)  174,  5  Am.  Rep. 
27;  but  see  as  to  the  effect  of  a 
divorce  Wilson  v.  Wilson,  30  Ohio 
SL  365;  Ferguson  v.  Collins,  8  Ark. 
241. 


38 — This  is  illustrated  by  the  case 
of  Hetrick  v.  Hetrick,  13  Ind.  44, 
where  a  woman  who  owned  eight 
hundred  dollars  and  owed  five  hun- 
dred dollars  married  and  soon  after 
died.  It  was  held  that,  though  the 
husband  had  received  the  eight 
hundred  dollars,  he  could  no  longer 
be  held  liable  for  the  five  hundred 
dollars.  The  court  said:  "Nor  did 
the  fact  that  the  husband  received 
property  by  his  wife  alter  the  case; 
even  the  very  property  for  the  pur- 
chase of  which  the  debt  was  con- 
tracted." 

"If  A  should  marry  B,  possessed 
of  personal  property  to  the  amount 
of  any  sum,  suppose  it  to  be  $10,000, 
and  B  is  at  the  same  time  indebted 
one-half  that  sum,  and  should  die 
before  her  creditors  should  collect 
their  debts  from  the  husband  co- 
vert, the  coverture  is  now  at  an 
end,  and  the  husband  is  no  longer 
liable  to  her  creditors;  and  as  the 
$10,000  was  the  only  property  that 
belonged  to  B,  the  creditors  must 
lose  their  debts.  Bo,  if  the  husband 
had  died  at  any  time  before  the 
creditors  had  collected  from  him  the 
debt  due  from  the  wife,  the  exe- 
cutors of  the  husband  would  not 
be  liable;  and  although  it  is  true 
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In  the  suit  for  recovery  of  the  wife's  antenuptial  debts, 
she  mnst  be  joined  with  the  husband  as  co-defendant.89 

The  liability  is  regarded  as  one  cast  upon  the  hus- 
band by  law,  rather  than  one  resting  in  contract.  It 
follows  that  his  infancy  is  no  defense  to  the  suit,40  though 
her  infancy  may  often  be  a  defense  by  showing  that  the 
original  contract  on  which  her  supposed  liability  is  based 
was  invalid. 

§  28.  B.  For  the  torts  of  the  wife.  As  to  any  tort 
of  the  wife  committed  before  the  marriage,  a  right  of 
action  immediately  existed  against  her  therefor ;  and  this 
right  of  action  is  a  liability  within  the  doctrine  of  the 
previous  section.  The  husband  is  liable  therefor,  dur- 
ing the  marriage  only,  in  a  suit  brought  against 
him  and  the  wife  as  co-defendants.41  But  as  to  torts 
committed  by  the  wife  during  the  marriage  relation,  a 
peculiar  doctrine  grew  up  at  the  common  law,  which 
rested  on  the  theory  of  her  merger  of  legal  personality 
in  that  of  her  husband,  and  subjection  to  his  will.  This 
is  perhaps  the  only  point  at  which  the  subordination  of 
the  wife  operated  in  her  favor  and  to  his  disadvantage. 

If  the  wife  committed  any  tortious  acts  in  the  presence 
of  the  husband,  and  by  his  command,  or  even  with  his 
consent,  her  will  was  supposed  to  have  been  dominated 
by  his ;  it  was  conclusively  presumed  that  she  acted  under 
his  compulsion ;  she  was  consequently  wholly  freed  from 
liability,  and  he  was  liable  alone.42  So  far  did  the  theory 


that  the  wife  remains  liable  after 
her  husband's  death  to  the  former 
creditors  as  much  as  when  she  was 
a  single  woman,  yet  she  might  be 
utterly  unable  to  pay  them."  Reeve 
on  Dom.  Rel.  1. 

39— Post,  §42. 

40— Roach  v.  Quick,  9  Wend. 
(N.  Y.)  238;  Cole  v.  Seeley,  25  Vt. 
220,  60  Am.  Dec  258;  Butler  v. 
Breck,  7  Mete.  (Mass.)  164,  39  Am. 
Dec  768;  Reeve  on  Dom.  Rel.  234. 


41 — Hawk  v.  Harman,  5  Binn. 
(Pa.)  43;  Hubble  v.  Fogartie,  3  Rich. 
L.  (S.  C.)  413,  45  Am.  Dec.  775; 
Jillson  v.  Wilbur,  41  N.  H.  106. 

42 — Marshall  v.  Oakes,  51  Me. 
308;  Kosminsky  v.  Goldberg,  44  Ark. 
401;  Cassin  v.  Delaney,  38  N.  Y. 
178;  Wheeler  &  Wilson  v.  Heil,  115 
Pa.  St.  487,  2  Am.  St.  Rep.  583; 
Emmons  v.  Sterane,  73   N.  J.  L. 
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of  his  domination  go  that,  if  the  wife  committed  a  tort 
in  the  husband's  presence,  though  without  any  evidence 
that  he  commanded  or  consented  to  it,  his  command  was 
presumed;  this  presumption,  however,  was  rebuttable; 
it  might  be  proved  that  in  fact  he  did  not  consent  to  the 
tortious  act.48  But  for  a  tort  committed  by  her  when 
she  was  absent  from  him,  or  if  in  his  presence  acting 
without  his  co-operation  or  consent,  husband  and  wife 
were  jointly  liable,  and  must  be  jointly  sued.44  ' 

Thus  the  husband  was  liable,  either  solely  or  jointly 
with  the  wife,  for  all  torts  of  the  wife ;  and  she  was  never 
solely  liable.  But  if  the  wife  was  an  active  and  guilty 
participant  in  the  wrong,  her  individual  liability  was  only 
suspended  or  merged  during  the  marriage ;  upon  her  hus- 
band's  death  she  might  be  sued  alone,  or  a  pending  suit 
against  them  jointly  might  be  prosecuted  to  judgment 
against  her  alone.45 

In  imputing  to  a  married  woman  liability  for  a  tort, 
the  same  cautionary  rule  exists  as  in  the  case  of  an 
infant's  tort;46  since  the  married  woman  is  not  liable 
for  breach  of  a  contract,  care  must  be  exercised  to  see 


349;  Flesh  y.  Lindsay,  115  Mo.  1, 
37  Am.  St.  Rep.  374;  Hildreth  r. 
Gamp,  41  N.  J.  L.  306.  See  also 
the  comprehensive  note,  92  Am.  St. 
Rep.  164.  Chancellor  Kent  in  his 
Commentaries,  VoL  2,  p.  149,  says 
of  the  wife's  torts:  "If  committed 
in  his  company,  or  by  his  order, 
he  alone  is  liable;"  bnt  in  holding 
that  the  wife  is  not  liable  if  she 
acts  in  her  husband's  absence, 
bat  under  his  command  or  instiga- 
tion, the  distinguished  author 
states  the  rule  too  strongly.  Kos- 
minsky  v.  Goldberg,,  44  Ark.  401; 
Handy  v.  Foley,  121  Mass.  259,  23 
Am.  Rep.  270;  McElroy  v.  Capron, 
34  R.  I.  561. 
43— Marshall   v.   Oakes,   51   Me. 


308;  Edwards  v.  Wessinger,  65  S. 
a  161,  95  Am.  St.  Rep.  789;  Brazil 
v.  Moran,  8  Minn.  236,  83  Am.  Dec 
772. 

44— Franklin's  Appeal,  115  Pa. 
St.  534,  2  Am.  St.  Rep.  583;  Handy 
v.  Foley,  121  Mass.  259,  23  Am.  Rep. 
270;  Heckle  ▼.  Lurvey,  101  Mass. 
344,  3  Am.  Rep.  366;  McElroy  v. 
Capron,  24  R.  I,  561;  Radke  r. 
Schlundt,  30  Ind.  Ap.  213;  Smith  v. 
Taylor,  11  Ga.  20;  Gill  v.  State, 
39  W.  Va.  479,  45  Am.  St.  Rep.  928. 

45— Baker  t.  Braslin,  16  R.  I.  635, 
6  L.  R.  A.  718;  Smith  v.  Taylor,  11 
Ga.  20;  Gill  t.  State,  39  W.  Va.  479, 
45  Am.  St.  Rep.  928;  Parker  v. 
Stead,  1  Lea  (Tena.)  206. 

46— See,  post,  1 100. 
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that  her  liability  for  tort  is  not  so  extended  as  to  vir- 
tually enforce  contract  obligations.  The  cause  of  action 
mnst  be  ' '  a  tort  simpliciter , ' '  and  not  one  the  essence  of 
which  is  a  breach  of  contract.  To  disregard  this  limita- 
tion would  be  to  enforce  a  contract  under  guise  of  hold- 
ing her  liable  for  a  tort.47 

In  many  of  the  modern  statutes  by  which  the  status 
and  rights  of  a  married  woman  have  been  so  radically 
changed,  she  is  made  solely  liable  for  her  torts  to  the 
same  extent  that  other  persons  sui  juris  are  liable,  and 
the  husband's  exceptional  liability  is  abolished.  Where 
the  statute  does  not  expressly  deal  with  the  question  of 


47 — Thus,  a  married  woman  was 
held  not  liable  for  the  negligence 
of  her  servant,  since  the  liability 
really  springs  from  her  contract  re- 
lation  with  the  servant.  Ferguson 
v.  Nielson,  17  R.  L  81,  33  Am.  St. 
Rep.  855.  Nor  in  trover  for  refusal 
to  return  the  goods  which  she  had 
bought  under  a  contract  of  con- 
ditional sale,  and  failed  to  pay  for. 
Wolff  v.  Lozier,  68  N.  J.  L.  103. 
Nor  for  deceit,  because  the  cov- 
enants for  title  in  her  deed  were  un- 
true. Brunnell  v.  Carr,  76  Vt.  174; 
Prentiss  ▼.  Paisley,  25  Fla.  927,  7 
L.  R.  A.  640;  Curd  v.  Dodds,  6 
Bush.  (Ky.)  381.  Nor  for  false 
statements  as  to  the  quality  of  a 
chattel.  Owens  v.  Snodgrass,  6 
Dana  (Ky.)  229.  Nor  for  her  fraud- 
ulent representation  that  she  was 
a  widow,  whereby  she  procured  val- 
uable property  upon  her  bond  and 
mortgage.  Keen  v.  Hartman,  48  Pa. 
St  497,  88  Am.  Dec.  472.  Nor  upon 
her  fraudulent  representations  that 
she  was  in  need,  whereby  she  pro- 
cured articles  on  her  husband's  cred- 
it. Woodward  v.  Barnes,  46  Vt.  332, 
14  Am.  Rep.  626. 


But  in  Wirt  v.  Dinan,  44  Mo.  Ap. 
583,  the  court  declared  that  the  ex- 
ception stated  in  the  text  had  been 
carried  so  far  as  to  be  destructive  of 
the  general  nile  of  liability  for  her 
torts,  and  concluded  that  "The 
broadness  of  what  we  have  termed 
the  exception  to  the  general  rule  of 
liability  of  the  husband  and  wife  for 
the  deceit  of  the  wife,  when  damages 
result,  is  subject  to  these  qualifica- 
tions; first,  where  the  wife  by  false 
representations  obtains  property  and 
retains  it,  if  a  recovery  can  be  had 
without  giving  effect  to  the  con* 
tract,  in  a  joint  action  against  her 
and  her  husband  to  recover  the  loss 
actually  sustained  by  her  tort,  her 
disability  of  coverture  cannot  be 
successfully  pleaded  in  bar  of  the 
action;  and,  second,  that  the  dis- 
ability cannot  be  invoked  as  a  de- 
fense in  those  cases  where  the  false 
representations  which  induced  the 
making  of  the  contract  and  not  a 
part  of  it,  though  connected  with  it, 
are  antecedent  to  it.  With  these 
qualifications  the  exception  can 
stand  without  being  repugnant  to 
the  general  rule  of  liability  of  the 
husband  and  wife." 
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liability  for  torts,  some  courts  have  held  that  the  same 
change  resulted  by  necessary  implication  from  statutes 
giving  her  the  full  ownership  and  control  of  her  property. 
Since,  it  is  said,  the  husband's  liability  for  her  torts  was 
a  natural  corollary  to  his  control  of  her  property,  the 
former  should  cease  with  the  latter,  since  "cessante 
ratione,  cessat  ipsa  lex."4*  But  in  the  better-reasoned 
line  of  cases  the  courts  have  refused  to  add  by  construc- 
tion a  new  section  to  the  reform  act  passed  by  the  legisla- 
ture, and  have  held  that  the  precise  reasons  on  which  the 
common  law  rule  rested  were  too  obscure  to  permit  any 
certain  inference  to  be  drawn  as  to  its  abolition.40 

§29.  C.  For  her  acts  as  his  agent  It  is  the  hus- 
band's duty  to  provide  the  food,  clothing,  and  other 
articles  necessary  for  the  support  of  the  family;  but, 
in  the  usual  arrangement  of  family  life,  the  wife  is  the 
husband 's  agent  in  such  matters  as  belong  to  the  manage- 
ment of  the  home;  usually  she  purchases  the  food  and 
other  family  supplies,  employs  the  household  servants, 
buys  her  own  clothing  and  that  of  the  children.  The 
existence  of  such  a  general  custom  in  society  naturally 
leads  the  tradesmen  supplying  the  family  to  assume  that 
the  husband  will  pay  the  bills  contracted  by  the  wife ;  and 


48— Martin  t.  Robson,  65  HL  128, 
16  Am.  Rep.  578,  (three  judges  dis- 
senting), approved  and  followed  in 
Norris  v.  Corkill,  32  Kan.  409,  49 
Am.  Rep.  489. 

49— Henley  r.  Wilson,   137  Cat 
278,  93  Am.  St.  Rep.  160;  Morgan 
y.  Kennedy,  62  Minn.  348,  54  Am. 
St.   Rep.    647,    30    L.   R.    A.    521 
Fitzgerald  v.  Quann,  109  N.  Y.  441 
Taylor    v.    Pullen,    152    Mo.    434 
Quick  y.  Miller,  103  Pa.  St.  67;  Me- 

Elfresh  ▼.  Kirkendall,  36  Iowa  228; 
D. 


Ghoen  ▼.  Porter,  66  In<L  194;  Fer- 
guson v.  Brooks,  67  Me.  251;  Fow- 
ler t.  Chichester,  26  Ohio  St.  9;  Kel- 
lar  v.  James,  63  W.  Va.  139,  14  L. 
R.  A.  (N.  S.)  1003.  But  where  the 
statute  provides  that  "The  wife 
may  sue  and  be  sued  in  all  matters 
relating  to  her  sole  and  separate 
property  the  same  as  if  she  were 
sole,"  she  can  be  sued  alone  for 
fraud  in  the  sale  of  her  separate 
real  estate,  though  the  sale  was 
made  by  her  husband  as  her  agent. 
Baum  ▼.  Mullen,  47  N.  T.  577, 
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her  authority  as  agent  for  him,  as  to  such  matters  as  are 
usually  left  to  the  wife  to  manage,  will  be  presumed.50 
That  presumptive  agency  is  of  course  limited  to  such 
household  affairs  as  are  commonly  left  to  the  wife  to 
manage;  any  authority  to  act  for  him  in  matters  con- 
cerning his  business  must  be  shown  by  affirmative  evi- 
dence.51 

But  even  as  to  household  bills  this  agency  is  pre- 
sumptive only.  If  the  husband  sees  fit  to  order  all  sup- 
plies and  contract  all  bills  himself,  it  is  his  right  to  do 


50 — Wanamaker  t.  Weaver,  176 
K.  T.  75,  98  Am.  St.  Rep.  621,  and 
note  thereto,  65  L.  R.  A.  529;  Phil- 
Upson  v.  Hayter,  L.  R.  6  C.  P.  38; 
Bergh  v.  Warner,  47  Minn.  250,  28 
Am*  St.  'Rep.  362;  Baker  v.  Garter, 
83  Me.  132,  23  Am.  St.  Rep.  764; 
Flynn  v.  Messenger,  28  Minn.  208, 
41  Am.  Rep.  279;  MacKinley  v.  Mc- 
Gregor, 3  Wharton  (Pa.)  369,  31 
Am.  Dec-  522;  Hughes  v.  Chadwiek, 
6  Ala.  651;  Gilman  v.  Andrus,  28 
Vt.  241,  67  Am.  Dec  713;  Sauter 
v.  Scrutchfield,  28  Mo.  Ap.  150. 

It  is  evident  that  the  determining 
question  in  this  class  of  cases  is  not 
whether  the  goods  are  necessaries; 
a  husband  may  often  expressly  or 
by  implication  empower  his  wife  to 
buy  on  his  credit  Articles  of  a  lux- 
urious character,  very  far  from  the 
class  of  necessary  supplies.  If  the 
wife's  authority  to  make  a  particu- 
lar purchase  is  challenged  on  the 
ground  that  the  goods  bought  were 
extravagant  and  not  within  the 
proper  scale  of  the  family's  exi 
penditures,  "the  husband's  responsi- 
bility does  not  stand  on  the  question 
of  necessity,  but  on  the  wife's 
agency.  The  necessity  of  the  arti- 
cles bought,  the  means  of  the  par- 
ties, their  condition  in  life,  and  the 
previous   conduct   of   the   husband 


with  regard  to  the  wife's  purchases 
in  his  name,  all  enter  into  the  in- 
quiry as  circumstances  bearing  on 
the  measure  of  authority  she  has 
receive4  or  appears  to  have  re- 
ceived from  him."  Johnson  v.  Bris- 
coe, 104  Mo.  Ap.  493. 

"It  Is  a  reasonable  presumption 
that  both  parties  expect  that  she 
will  conform  to  the  habits  and 
usages  of  the  circle  to  which  the 
husband  introduces  her,  and  where 
he  expects  her  to  find  her  intimate 
associates,  and  their  habits  of  living 
and  expenditure  may  fairly  be  taken 
as  a  standard  by  which  to  judge 
of  those  by  the  wife  where  he  has 
left  her  to  make  her  own  purchases.'9 
Clark  v.  Cox,  32  Mich.  204. 

See  also  Sauter  v.  Scrutchfield,  28 
Mo.  Ap.  150, 157;  Phillipson  v.  Hay- 
ter, L.  R.  6  C.  P.  38. 

51— "He  is  bound  to  fulfill  the 
contract  of  his  wife,  when  it  is  such 
a  one  as  wives,  according  to  the 
usage  of  the  country,  commonly 
make.  If  a  wife  should  purchase  at 
a  merchant's  store  such  articles  as 
wives  in  her  rank  of  life  usually 
purchase,  the  husband  ought  to  be 
bound;  for  it  is  a  fair  presumption 
that  she  was  authorised  so  to  do  by 
hex  husband.  If,  however,  she  were 
to  purchase  a  ship  or  yoke  of  oxen, 
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so;  and  if  he  furnishes  his  wife  the  money  necessary  to 
supply  the  family,  she  has  no  right  to  pledge  his  credit.52 
The  mere  fact  of  the  marriage,  and  that  husband  and 
wife  are  living  together  in  the  family  relation,  creates 
a  prima  facie  presumption  of  her  authority  to  purchase 
household  supplies ;  but  this  presumption  is  a  rebuttable 
one.  The  New  York  Court  of  Appeals  has  said  in  a 
recent  case:  "If  a  married  woman  goes  to  a  merchant, 
and  within  reasonable  limitations  buys  articles  suitable 
for  the  family  use  and  for  her  own  wardrobe,  the  pre- 
sumption is,  in  the  absence  of  evidence  to  the  contrary, 
that  the  husband  is  liable.  But  if  it  appears  affirma- 
tively that  the  lady  is  abundantly  supplied  with  similar 
articles  purchased  elsewhere,  and  that  there  was  not  in 
fact  any  reasonable  necessity  for  such  expenditure,  the 
husband  cannot  be  held  responsible,  unless  there  is  some 
affirmative  proof  of  actual  authority  outside  of  the 
authority  the  law  infers  from  their  marital  relations. , ' n 
This  implied  agency  may  exist  even  if  there  were  no 
valid  marriage,  or  no  marriage  at  all,  between  the  ap- 
parent spouses ;  it  can  hardly  be  deemed  the  duty  of  the 
tradesman  who  receives  an  order  for  household  supplies 
from  a  woman  apparently  the  wife  of  a  man,  with  whom 
she  is  living  as  such,  to  require  her  to  exhibit  her  mar- 
riage certificate  before  furnishing  her  supplies  on  his 
credit54 


no  sach  presumption  would  arise, 
for  wives  do  not  usually  purchase 
ships  or  oxen."  Reeve  pn  Dom.  Rel. 
79.  Benjamin  v.  Benjamin,  15  Conn. 
347,  39  Am.  Dec.  384;  Tuttle  v. 
Hoag,  46  Mo.  38,  2  Am.  Rep.  481. 
-  52 — Debenham  t.  Mellon,  L.  R.  0 
Ap.  Gas.  24;  Morel  v.  Westmore- 
land, 1904,  A.  C.  11;  Clark  v.  Cox, 
32  Mich.  204;  Sauter  v.  Scrutchfield, 
28  Mo.  Ap.  150.  Sq  if  the  husband 
forbids  his  wife  to  purchase  goods 
of  a  particular  merchant,  and  no- 


tifles  that  merchant  thereof,  she 
has  no  longer  an  implied  agency  to 
buy  of  him;  the  husband's  liability, 
if  any,  must  be  based  on  his  neg- 
lect to  support  her  at  all.  Hiblee 
v.  Thomas,  99  111.  Ap.  355. 

53 — Wanamaker  v.  Weaver,  176 
N.  Y.  75,  98  Am.  St.  Rep.  621,  65 
L.  R.  A.  529.  See  also  Clark  v.  Cox, 
32  Mich.  204;  Compton  v.  Bates,  10 
111.  Ap.  78. 

54— Watson  v  Threlkeld,  2  Esp. 
637;  Robinson  v.  Mahon,  1  Camp. 
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If  the  wife  is  living  apart  from  her  husband,  her  ap- 
parent and  presumptive  authority  to  procure  goods  as 
his  agent  ceases.55  But  the  ordinary  principles  of  agency 
apply  to  the  implied  agency  of  the  wife  for  her  husband. 
If  she  had  formerly  been  given  authority  as  his  agent,  or 
if  the  husband  by  paying  bills  contracted  by  her  had  rati- 
fied her  previous  acts  of  agency,  and  such  authority  has 
been  withdrawn,  either  by  her  separation  from  him,  or 
by  his  supplying  her  with  cash  for  the  family  require- 
ments, he  should  notify  the  tradesmen  who  have  been 
accustomed  to  supply  her  on  his  credit  of  the  withdrawal 
of  such  credit;  otherwise  they  will  be  able  to  hold  him 
liable  on  the  basis  of  the  former  agency,  apparently  still 
continuing.56  This  is  the  reason  of  the  '  *  posting  notices ' 9 
often  published  in  the  newspapers  after  a  marital  sepa- 
ration. 

Her  agency  may  sometimes  go  beyond  the  mere  pur- 
chase of  necessaries ;  and  she  will  have  power  to  sell  his 


245;  Munro  v.  DeChamant,  4  Camp. 
215;  Gomme  v.  Franklin,  1  Foster 
&  F.  465;  Blades  v.  Fell,  9  B.  A  C. 
167. 

55 — Vusler  v.  Cox,  53  N.  J.  L. 
516;  Raynes  v.  Bennett,  114  Mass. 
424;  Benjamin  v.  Dookham,  132 
Mass.  181;  Steinfield  y.  Girrard,  103 
Me.  151;  McCutchen  v.  McGahay, 
11  Johns.  (N.  Y.)  281,  6  Am.  Dec. 
373;  Constable  v.  Rosener,  82  App. 
Div.  (N.  Y.)  155,  affirmed  in  178 
K.  Y.  587;  Bonney  v.  Perham,  102 
HI.  Ap.  634;  Morgenroth  v.  Spencer, 
124  Wis.  564;  Revier  v.  Galloway, 
71  III  517;  Mitchell  v.  Treanor,  11 
Ga.  324,  56  Am.  Dec  421;  Rea  v. 
Durkee,  25  111.  503;  Stevens  t. 
Story,  43  Vt.  327;  Sturtevant  v. 
Starin,  19  Wis.  268;  Pool  v.  Ever- 
ton,  50  N.  C.  241;  Cany  v.  Patton, 
2  Aahm.  (Pa.)  140. 

The  language  of  the  opinion  in 
Hatch  v.  Leonard,  165  N.  Y.  435, 


seems  to  hold  that  the  husband  is 
presumptively  liable  for  his  wife's 
support  though  she  is  living  away 
from  him,  and  that  it  is  for  him 
to  show  facts  which  relieve  him; 
see  the  criticism  of  this  opin- 
ion in  Constable  v.  Rosener,  supra. 

56— C0Well  T  Phillips,  17  H.  L 
188,  11  L.  R.  A.  182;  Keller  v.  Phil- 
lips, 39  N.  Y.  351;  Sibley  v.  Gilmer, 
124  N.  C.  631;  Snell  v.  Stone,  23 
Ore.  327.  It  would  be  proper  to 
notify  not  only  those  who  have  hith- 
erto dealt  with  her  as  the  husband's 
agent,  but  any  who  are  likely  to  do 
so,  or  the  mercantile  public  gener- 
ally, that  they  may  not  be  misled 
by  her  claim  of  credit;  but  it  is 
usually  held  that  if  one  who  has  not 
had  previous  dealings  with  the  wife 
as  agent  trusts  the  husband  upon 
her  orders,  he  takes  the  risk  of  her 
actual  authority.  Harttmann  v. 
Tegart,  12  Kane.  177;   Sturtevant 
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property,57  or  to  involve  him  in  other  obligations  than 
for  the  direct  purchase  of  necessary  articles,58  if  by  his 
failure  to  support  her  such  acts  of  authority  have  become 
reasonably  necessary  for  her  to  exercise  in  order  to  main- 
tain the  family. 

And  it  seems  hardly  necessary  to  add  that,  if  the  hus- 
band in  fact  confers  authority  upon  his  wife  to  act  for 
him  in  a  particular  matter,  or  by  his  conduct  gives  her 
such  apparent  authority  that  the  adverse  party  is  reason- 
ably led  to  trust  him  as  principal,  or  if  he  ratifies  her 
acts  as  his  .agent,  he  is  liable  on  general  principles  of 
agency,  though  the  matters  may  not  have  been  within 
her  special  agency  as  his  wife ; 50  that  is  to  say,  he  may 
confer  upon  her  a  particular  agency,  in  matters  wholly 
unconnected  with  the  implied  agency  of  the  wife. 

But  whatever  method  the  husband  may  adopt  for  fur- 
nishing necessaries  for  the  support  of  his  wife  and 
family,  whether  by  giving  her  the  necessary  funds,  by 
procuring  the  needed  supplies  himself,  or  by  making  her 
his  agent  to  procure  them,  he  must  furnish  her  such  sup- 


v.  Btarin,  19  Wis.  268;  Cany  v. 
Patton,  2  Ashrn.  (Pa.)  140;  Porter 
t.  Babb,  25  Mo.  36;  Reese  v.  Chilton, 
26  Mo.  498. 

67 — Ahern  v.  Easterby,  42  Conn. 
646;  Rawson  t.  Spangler,  62  Iowa 
59;  Waugh  v.  Bridgeford,  69  Iowa 
334.  It  is  said  in  Evans  v.  Crawford 
Ins.  Co.,  130  Wise.  189,  118  Am.  St. 
Hep.  1009,  9LR.A.  (N.  S.)  485, 
that  the  implied  authority  of  the 
wife  has  never  been  extended  so  as 
to  empower  her  to  sell  his  real 
•state. 

58 — Rotch  v.  Miles,  2  Conn.  638; 
Cheek  v.  Bellows,  17  Tex.  613,  67 
Am.  Dec.  686;  Camerlin  v.  Palmer 
Co.,  10  Allen  (Mass.)  539;  Filker  v. 
Emerson,  16  Vt,  653,  42  Am.  Dee. 
532. 


59— Sibley  v.  Gilmer,  194  N.  C. 
681;  MacKinley  v.  McGregor,  3 
Whart.  (Pa.)  369,  31  Am.  Dee.  522; 
Shnman  v.  Steimel,  129  Wise.  422, 
116  Am.  St.  Rep.  961,  7  L.  R.  A. 
(N.  S.)  1048,  9  Anno.  Cas.  1064; 
Krieger  v.  Smith,  13  Mont.  235; 
Gray  v.  Otis,  11  Vt.  628;  Oilman  v. 
Andrus,  28  Vt.  241,  67  Am.  Dec! 
713;  Conrad  v.  Abbott,  132  Mass. 
330;  Cox  v.  Hoffman,  4  Dev.  &  B. 
(N.  C.)  180;  Hardenbrook  v.  Harri- 
son, 11  Col.  9. 

As  to  the  husband's  liability  by 
ratification  for  debts  contracted  by 
the  wife,  see  notes  to  7  L.  R.  A.  (N. 
8.)  1048,  and  9  Anno.  Cas.  1067. 
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port,  if  she  has  not  forfeited  her  right  to  support  by  her 
misconduct,  and  thus  there  arises  the  fourth  and  most 
important  liability. 

§  30.  D.  For  her  support.  The  chief  duty  cast  upon 
the  husband  by  the  law  is  that  of  supporting  his 
wife ;  and  this  duty,  unlike  most  of  the  others  that  have 
been  discussed,  is  totally  unaffected  (except  to  be 
strengthened)  by  modern  legislation.  Existing  when  the 
husband  took  title  to  all  his  wife's  personal  property  and 
the  control  and  income  of  all  her  real  estate  by  the  mar- 
riage, it  is  equally  stringent  at  the  present-day,  and  in 
states  where  the  wife  retains  all  her  property  and  is 
practically  independent  of  the  husband  as  to  property 
rights.  This  liability,  however,  like  other  obligations 
existing  between  husband  and  wife,  could  not  at  the  com- 
mon law  be  directly  enforced  by  a  civil  action;  the  wife, 
that  is,  could  not  sue  her  husband  for  her  own  support.50 
The  duty  has  commonly  been  enforced  in  two  ways :  first, 
by  criminal  proceedings  instituted  by  the  State;  and 
'secondly,  by  suit  by  a  third  person  who  has  furnished 
to  the  destitute  wife  the  things  necessary  for  her  sup- 
port 

|  The  wife,  if  the  husband  has  neglected  his  duty  to  her 
in  this  respect,  can  use  her  husband's  credit  to  procure 
her  support;  and  may  do  this  in  spite  of  his  refusal  to 
authorize  such  credit,  or  in  case  of  his  express  denial  of 
credit  to  her.  In  the  preceding  section  was  discussed  the 
wife's  implied  agency,  resting  on  the  husband's  sup- 

I  60 — In  Connecticut  a  statute  for  the  payment  by  him  of  a  peri- 
(|2499,  Gen.  St.  1902),  originally  odical  sum  for  her  support.  Cun- 
passed  to  relieve  towns  from  the  ningham  v.  Cunningham,  72  Conn, 
burden  of  supporting  paupers  who  157,  75  Conn.  64;  Lathrop  t.  Lath- 
had  relatives  able  to  support  them,  rop,  78  Conn.  650.  Probably  similar 
has  been  so  extended  by  successive  results  have  been  effected  by  stat- 
amendments  as  to  give  a  wife  the  ute  in  other  states.  See,  e.  g., 
right  to  bring  a  civil  action  against  Hawkins  v.  Hawkins,  193  N.  Y. 
her  husband,  and  obtain  a  judgment  ^409, 19  L.  R.  A.  (N.  6.)  468.              ^ 
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posed  consent;  this  may  be  called  her  imputed  agency, 
resting  on  his  breach  of  duty.  i 

If  the  husband  has  given  his  wife  neither  actual  nor 
apparent  authority,  the  third  party  who  has  relieved  the 
wife's  necessity,  to  recover  therefor  from  the  husband, 
must  prove  the  existence,  and  the  breach,  of  the  duty; 
this  involves  the  proof  of  three  facts :  first,  that  the  goods 
furnished  by  him  were  necessaries;  secondly,  that  the 
husband  had  wholly  neglected  to  furnish  them;  and, 
thirdly,  that  the  wife  had  not  justified  his  refusal  by  her 
own  violation  of  her  marital  obligations. 

§  31.  What  are  necessaries.  It  was  said  in  the  older 
books  that  "Necessaries  consist  only  of  food,  drink, 
clothing,  washing,  physic,  instruction,  and  a  suitable 
place  of  residence.  * ' n  But  such  arbitrary  limitations 
by  schedule  are  less  in  favor  with  modern  courts;  and 
the  usual  modern  rule  is  to  include  whatever  is  neces- 
sary to  her  reasonable  support,  in  view  of  the  means  of 
the  husband,  and  the  standard  of  living  to  which  they 
have  been  accustomed.62  The  rule,  however,  still  in- 
cludes only  necessaries,  and  not  articles  of  mere  luxury. 

Applying  this  general  test  to  the  particular  cases 
which  have  come  before  the  courts  for  decision,  it  has 


61 — St.  John's  Parish  v.  Bronson, 
40  Conn.  75, 16  Am.  Rep.  17;  Sauter 
v.  Scrutchfield,  28  Mo.  Ap.  150,  157; 
Reed  v.  Crissey,  63  Mo.  Ap.  184, 
191;  Thorpe  v.  Shapleigh,  67  Me. 
238;  Ray  v.  Adden,  50  N.  H.  82,  9 
Am.  Rep.  175. 

62 — Bergh  v.  Warner,  47  Minn. 
250,  28  Am.  St.  Rep.  362)  Raynes 
t.  Bennett,  114  Maas.  424;  Conant 
t.  Burnham,  183  Mats.  503,  43  Am. 
Rep.  532;  Sultan  v.  Misrahi,  47  N. 
V.  Misc.  655;  De  Brauwere  v.  De 
Brauwere,  203  N.  Y.  460,  38  L. 
R.  A.  (N.  S.)  508;  Cunningham  v. 
Irwin,  7S.&R.  (Pa.)  247,  260,  1,0 
Am.  Dee.  458  5  Towery  ▼.  McGaw, 


(Ky.)    56  S,  W.   727;   Tihbetts  t. 
Hapgood,  34  N.  H.  420. 

In  Warner  v.  Heiden,  28  Wis.  517, 
9  Am.  Rep.  515,  the  court  quote 
from  Bishop  on  Mar.  &  Div.,  I,  554, 
as  follows;  "Necessaries  are  such 
articles  of  food  or  apparel  or  medi- 
cine, or  such  medical  attendance  and 
nursing,  or  such  provided  means 
of  locomotion,  or  provided  habita- 
tion or  furniture,  or  such  provi- 
sion for  her  protection  in  society 
and  the  like,  as  the  husband,  con- 
sidering his  ability  and  standing, 
ought  to  furnish  to  his  wife  for  her 
sustenance  and  the  preservation  of 
her     health     and    comfort,"— and 
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been  held  that  medical  services,68  jewelry  of  a  kind  suit- 
able to  the  means  of  the  family/4  the  wages  of  servants/5 
suitable  furniture/6  the  rent  of  lodgings/7  a  piano  under 
special  circumstances/8  were  necessaries;  while  dia- 
monds/9 a  pew  in  church,70  a  set  of  Stoddard's  Lec- 
tures/1 have  been  held  not  necessaries.    The  question 


adds:  "This  definition  of  necessaries 
seems  to  be  strictly  correct." 

63 — Oarstens  v.  Hanselmann,  61 
Mich.  428,  1  Am.  St.  Rep.  606; 
Mayhew  v.  Thayer,  8  Gray  (Mass.) 
172;  Cothran  v.  Lee,  24  Ala.  380; 
Bevier  v.  Galloway,  71  111.  517; 
Reed  v.  Crissey,  63  Mo.  Ap.  184; 
Tibbetts  v.  Hapgood,  34  N.  H.  420; 
Oomstock  t.  Green,  88  Hun  (N.  T.) 
64;  Black  v.  Clements,  2  Penn. 
(Del)  499. 

But  if  the  plaintiff  did  not  pro- 
fess to  be  a  physician,  or  to  have 
a  knowledge  of  diseases  or  rem- 
edies, but  prescribed  for  defendant's 
wife  in  a  clairvoyant  trance,  the 
defendant  would  not  be  liable  there- 
for. "The  law  does  not  recognize 
the  dreams,  visions  or  revelations 
of  a  woman  in  a  mesmeric  sleep  as 
necessaries  for  a  wife  for  which 
the  husband,  without  his  consent, 
can  be  held  to  pay."  Wood  v. 
CKelley,  8  Cush.  (Mass.)  406.  See 
State  v.  Housekeeper,  70  Md.  162, 
14  Am.  St.  Rep.  340,  2L.R.A.  587. 

64— Raynes  v.  Bennett,  114  Mass. 
424. 

65— Phillips  v.  Sanchez,  35  Fla. 
187;  Flynn  v.  Messenger,  28  Minn. 
208,  41  Am.  Rep.  279;  Wagner  v. 
Nagel,  33  Minn.  848.  In  Ziegler  v. 
David,  23  Ala.  127,  it  was  held 
that  the  services  of  slaves,  employed 
not  to  care  for  the  wife  but  to  sup- 
port her  by  their  earnings,  were 
not  chargeable  to  the  husband. 


66 — Hunt  v.  DeBlaquiere,  5 
Bing.  550;  Heney  v.  Sargent,  54  CaL 
396. 

67— Oltman  v.  Yost,  62  Minn.  261. 

68 — "It  is  impossible  to  state  a 
comprehensive  definition  of  family 
necessaries.  They  must  be  left  for 
cases  to  define  as  cases  arise.  It  is 
not  to  be  doubted  that  in  some 
circumstances  a  piano  would  be 
necessary  to  the  support  of  a  fam- 
ily, as  where  the  wife  should  teach 
music  for  a  livelihood,  or  a  daughter 
was  to  be  educated,  for  education 
may  fairly  enough  be  included  in 
the  word  support.  In  other  circum- 
stances it  would  be  a  luxury  and 
not  a  necessity.  The  best  the  judge 
could  do  with  such  a  question  was 
to  submit  it  to  the  jury  under  all 
the  evidence."  Parke  v.  Kleeber,  37 
Pa.  St.  251.  With  this  agrees  Ham- 
ilton v.  Lane,  138  Mass.  358. 

In  Chappell  v.  Nunn,  41  L.  T. 
Rep.  287,  a  case  in  the  Irish  Q.  B.» 
"the  hire  of  a  piano  and  the  price 
of  a  pianette"  were  held  luxuries 
and  not  necessities.  See  also  Ver- 
cler  v.  Jansen,  96  HI.  Ap.  328. 

69 — Bergh  v.  Warner,  47  Minn, 
250,  28  Am-  St.  Rep.  362;  Mon- 
tague v.  Benedict,  3  Barn.  &  Gressw. 
631,  10  £.  C.  L.  205. 

70 — St.  John's  Parish  v.  Branson, 
40  Conn.  75,  16  Am.  Rep.  17. 

71 — Shuman  v.  Steimel,  129  Wise. 
422,  116  Am.  St.  Rep.  961,  7LRA. 
(N.  6.)  1048,  9  Anno.  Gas.  1064. 
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whether  particular  articles  are  or  are  not  necessaries  is 
ordinarily  for  lEe  jury  ;72  but  if  they  are  of  such  a  kind 
as  to  be  clearly  luxuries  rather  than  necessaries,  the 
question  may  be  determined  by  the  court  as  matter  of 
law." 

There  are  some  classes  of  expenditure  which  require 
especial  consideration.  Money  furnished  to  the  wife  to 
enable  her  to  supply  herself  with  necessaries  is  not  re- 
coverable at  law;74  but  there  is  a  strong  and  well  con- 
sidered line  of  cases  holding  that  if  one  furnish  money 
to  the  wife,  and  she  in  fact  use  it  for  the  purchase  of 
necessaries,  equity  will  regard  this  lender  as  standing  in 
the  shoes  of  the  merchant  to  whom  his  monqy  went,  and 
he  may  recover  his  advances  by  a  bill  in  chancery.15 


72 — Thorpe  v.  Shapleigh,  67  Me. 
238;  Sauter  v.  Scrutchfield,  28  Mo. 
Ap.  150;  Parke  v.  Kleeber,  37  Pa. 
Si.  251;  Eames  v.  Sweetser,  101 
Mass.  76;  Raynes  v.  Bennett,  114 
Mass.  424;  Willey  v.  Beach,  115 
Mass.  559;  Hamilton  v.  Lane,  138 
Maaa.  358;  Bergh  v.  Warner,  47 
Minn*  250,  28  Am.  St.  Rep.  362. 

In  McQuillan  v.  Singer  Mfg.  Co., 
99  Psw  St.  586,  an  instruction  that 
a  sewing  machine  was  a  necessity, 
and  in  Willey  v.  Beach,  115  Mass. 
559,  one  that  it  was  not  a  necessity, 
were  disapproved,  both  courts  hold- 
ing that  the  question  should  hare 
been  submitted  to  the  jury  as  one 
of  fact  under  all  the  circumstances. 

78— Phillipson  ▼.  Hayter,  L.  R.  6 
C.  P.  43;  Sauter  v.  Scrutchfield,  28 
Mo.  Ap.  150. 

74 — Knox  v.  Bushnell,  3  Com.  B. 
(N.  S.)  333,  91  E.  a  L.  334;  Walk- 
er  t.  Simpson,  7  Watts  &  &  (Penn.) 
83,  42  Am.  Dee.  216;  QUI  v.  Reed, 
5R.I.  343,  73  Am.  Deo.  73;  Mar- 
shall t.  Perkins,  20  R.  I.  34,  78  Am. 
St.  Rep.  841.   The  last  two  cases, 


however,  hold  that  "if  the  lender 
lays  out  the  money,  or  sees  it  laid 
out  for  necessaries,  he  may  charge 
them  as  provided  by  himself;'9  and 
rest  upon  the  fact  that  there  was 
no  satisfactory  evidence  that  the 
money  was  actually  expended  for 
necessaries;  and  Kenny  v,  Meislahn, 
69  App.  Div.  (N.  Y.)  572,  75  N.  Y. 
Supp.  81,  declares  the  rule  to  be  the 
same  in  New  York. 

See  also  the  cases  in  the  next 
note. 

75— Kenyon  v.  Ferris,  47  Conn. 
810,  36  Am.  Rep.  86;  Harris  v.  Lee, 
1  P.  Wms.  482;  Dean  v.  Soutten, 
L.  R.  9  Eq.  Cas.  131;  Jenner  v. 
Morris,  3  DeO.  F.  &  J.  45;  Walker 
v.  Simpson,  7  W.  &  S.  (Penn.)  83, 
42  Am.  Dec.  216;  Reed  v.  Crissey, 
63  Mo.  Ap.  184;  Leuppie  v.  Osborn, 
62  N.  J.  Eq.  637. 

These  cases  are  criticised  and  de- 
clared to  be  unsound  in  Skinner  v» 
Tirrell,  159  Mass.  474,  38  Am.  St. 
Rep.  447,  21  L.  R.  A.  673;  but  the 
equitable  doctrine  as  stated  in  the 
text  is  supported  by  so  strong  a 
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Legal  services  rendered  to  the  wife  are  a  necessary  for 
which  the  husband  is  liable  to  pay,  if  the  services  were 
really  necessary  to  the  wife's  defense  against  a  prose- 
cution,16 or  even  in  instituting  legal  proceedings,  when 
such  proceedings  were  necessary  for  her  protection.77 

Proceedings  instituted  upon  reasonable  grounds  for  a 
divorce  a  mensa  et  thoro,  or  judicial  separation,  come 
within  the  preceding  classification,  and  her  attorney  may 
recover  from  the  husband  therefor.78  An  action  for 
an  absolute  divorce,  or  divorce  a  vinculo  matrimonii, 
is  viewed  differently  in  this  respect;  other  necessaries 
are  furnished  to  the  wife  to  sustain  her  as  the  wife 
of  the  defendant;  divorce  proceedings  are  to  break 
the  marital  relation,  and  to  restore  to  her  freedom 
as  a  single  woman,  or  possibly  the  opportunity  of 
remarriage.  For  these  the  husband  is  commonly,  in  the 
American  courts,  held  not  liable  in  any  form  of  pro- 
ceeding.79   If  the  husband  sues  her  for  divorce,  the  prac- 


body  of  precedents,  and  the  justice 
of  requiring  the  husband  to  repay 
loans  made  to  an  abandoned  wife, 
When  they  were  needed  and  actually 
used  to  procure  necessaries  for  her, 
is  so  obvious,  that  the  English 
equity  doctrine  seems  likely  still  to 
be  followed.  In  1911,  the  N.  Y.  Court 
of  Appeals  followed  Kenyon  v.  Fer- 
ris, and  refused  its  approval  in 
Skinner  v  Tirrell.  De  Brauwere  v. 
De  Brauwere,  203  N.  Y.  460,  38 
L.  R.  A.   (N.  S.)   508. 

76— Conant  v.  Burnham,  183  Mass. 
SOS,  43  Am.  Rep.  532;  Shepard  v. 
MaoKail,  3  Campbell  326;  Warner 
v.  Heiden,  28  Wise.  517,  9  Am.  Rep. 
515.  But  if  the  prosecution  against 
her  be  for  adultery,  and  she  is  liv- 
ing apart  from  her  husband,  her 
counsel  is  put  upon  inquiry  as  to 
whether  she  left  the  husband  by  her 
own  fault,  and  he  cannot  recover  for 


his  services  in  his  suit  against  the 
husband  without  proving  her  inno- 
cent of  adultery.  Peaks  v.  Mayhew, 
94  Me.  571. 

77 — Shepard  v.  MacKail,  3  Camp. 
326;  Billing  v.  Pilcher,  7  B.  Mon. 
(Ky.)  458. 

78— Rice  v.  Shepherd,  12  C.  B. 
(N.  8.)  332, 104  E.  C.  L.  332;  Brown 
v.  Ackroid,  5  El.  &  Bl.  819.  85  E. 
C  L.  819.  So  of  necessary  legal  ad- 
vice as  to  her  rights;  Wilson  v. 
Ford,  L.  R.  3  Eq.  Gas.  63.  But 
see  Ladd  v.  Lynn,  2  Mees.  &  Wels. 
265. 

79 — Shelton  v.  Pendleton,  18  Conn. 
417;  Williams  v.  Monroe,  18  B. 
Mon.  (Ky.)  514;  Pearson  v.  Darring- 
ton,  32  Ala.  227,  255;  Dow  v.  Eye- 
ster,  79  III.  254;  Isbell  v.  Weiss, 
60  Mo.  Ap.  54;  Yeiser  v.  Lowe,  50 
Neb.  310;  Dorsey  v.  Goodenow, 
Wright  (Ohio)  120;  Wing  v.  Hurl- 


PROPERTY  RIGHTS   OF   HUSBAND   AND   WIFE 


75 


tice  of  the  divorce  courts  commonly  requires  him  to  make 
an  allowance  to  the  wife  for  her  defense,  as  a  condition 
to  his  prosecution  of  the  action ;  this  remedy  is  exclusive ; 
she  is  bound  to  apply  in  the  divorce  court  for  such  an 
allowance,  and  her  attorney  can  not  maintain  an  inde- 
pendent action  for  his  services.80 

Support  of  the  wife's  relatives  is  not  included  within 
the  duty  resting  on  the  husband,  although  they  may  be 


burt,  13  Vt.  607,  40  Am.  Dec.  695; 
Johnson  v.  Williams,  3  Greene 
(Iowa)  97,  54  Am.  Dec.  491;  Kinch, 
eloe  v.  Merriman,  54  Ark.  557,  26 
Am.  St.  Rep.  60;  Morrison  t.  Holt, 
42  N.  EL  478,  80  Am.  Dec.  120; 
Clark  v.  Burke,  65  Wise.  359,  56 
Am.  Hep.  631;  Zent  v.  Sullivan,  91 
Pac  1088  (Wash.);  Peck  v.  Marl- 
ing, 22  W.  Va.  708,  719. 

In  England,  the  distinction  be- 
tween the  two  classes  of  divorces 
is  denied,  and  the  huBband  held 
liable  for  the  solicitor's  services  in 
procuring  an  absolute  divorce  for 
his  cruelty  and  adultery.  Ottaway 
v.  Hamilton,  L.R.3C.P.  Div.  393; 
Stocken  v.  Patrick,  29  L.  T.  Rep. 
507.  The  English  rule  is  followed 
in  Handy  v.  Stockbridge,  62  Md. 
42C,  50  Am.  Rep.  229,  and  in  Spray- 
berry  v.  Merk,  30  6a.  81,  76  Am. 
Dec.  637. 

80— Ray  t.  Adden,  50  N.  H.  82, 
9  Am.  Rep.  175;  Cooke  v.  Newell, 
40  Conn.  596;  Wing  v.  Hurlburt,  15 
Vt.  607,  40  Am.  Dec.  695;  Coffin  v. 
Dunham,  8  Cush.  (Mass.)  404,  54 
Am.  Dec.  769;  Clark  v.  Burke,  65 
Wise  359,  56  Am.  Rep.  631.  But 
where  the  wife  employs  counsel  to 
defend  her  in  a  divorce  action 
brought  by  the  husband,  who  per- 
form services  and  apply  in  the  di- 
vorce court  for  an  order  compel- 
ling the  husband  to  pay  them,  and 


he  then  withdraws  the  action,  they 
can  sue  him  for  their  services.  Gos- 
sett  v.  Patten,  23  Kan.  340. 

In  Porter  v.  Briggs,  38  Iowa  166, 
18  Am.  Rep.  27,  it  was  held  that 
counsel  employed  to  defend  the  wife 
when  sued  for  divorce  on  the 
ground  of  adultery  by  the  husband, 
which  defense  was  successful,  can 
sue  the  husband  for  their  fees.  The 
court  said:  "It  can  hardly  be 
doubted  that  if  a  wife  is  charged  in 
a  legal  proceeding  by  a  stranger 
with  the  crime  of  adultery,  the  hus- 
band would  be  liable  for  all  nec- 
essary expenses  incurred  in  estab- 
lishing her  innocence.  *  *  *  The 
rights  of  the  wife  are  in  nowise 
changed,  nor  does  the  necessity  for 
protection  cease,  when  her  personal 
safety,  liberty  or  good  name,  are 
assailed  by  the  husband  himself.  In 
truth,  her  claim  for  the  protection 
of  the  law  against  such  attacks  by 
the  husband  is  stronger  than  if  made 
by  a  stranger.  *  *  *  It  is  us- 
ually enforced  by  orders  taxing  such 
expenses  as  costs.  *  *  *  There 
can  be  no  good  reason  why  it  may 
not  be  enforced  in  an  independent 
action  at  law."  This  argument  is 
at  least  as  convincing  as  the  con- 
ventional argument  which  has  been 
handed  down  in  the  prevailing  line 
of  precedents  to  the  contrary. 
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dependent  upon  her,  and  the  legal  duty  of  supporting 
them  may  rest  upon  her.  This  sometimes  produces  a 
situation  of  injustice  and  hardship.  It  would  seem  that 
when  a  man  married  a  woman  having  dependent  chil- 
dren, the  same  equity  which  made  him  responsible  at 
common  law  for  her  ante-nuptial  debts  would  require 
him  to  assume  this  parental  obligation ;  but  the  law  has 
never  recognized  this  duty.81  Any  injustice  that  may 
have  existed  upon  this  point  under  the  common  law  is 
less  evident  at  the  present  time,  when  by  statute  a  mar- 
ried woman  usually  retains  the  control  of  her  properly 
and  her  full  contractual  capacity. 

The  husband  is  bound,  upon  the  wife's  death  to  pro- 
vide a  suitable  burial  for  her;  and  this  is  so,  although  she 
left  an  abundant  estate  of  her  own.  Therefore,  if  she 
were  deserted  by  him  and  buried  by  strangers,  they  can 
recover  the  expense  from  the  husband;82  and  if  he  is 
her  administrator  or  executor,  he  has  no  right  to  charge 
the  expenses  of  her  burial  and  funeral  in  his  administra- 
tion account.88  In  some  of  the  states,  by  statute,  the 
estate  of  a  married  woman  has  been  made  primarily  liable 


81—2  Kent's  Com.  192;  Sehouler 
on  Dom.  Re!.,  §8  237,  273;  Tubb  v. 
Harrison,  4  T.  R.  (Durnf.  &  East) 
118;  Rex  v.  Munden,  1  Stra.  190; 
Freto  v.  Brown,  4  Mass.  675;  Brook- 
field  t.  Warren,  128  Mass.  287; 
Williams  v.  Hutchinson,  3  N.  Y.  312, 
53  Am.  Dec.  301;  Englehart  v. 
Yung,  76  Ala.  534;  Menefee  v. 
Chesley,  98  Iowa  55;  Re  Besondy, 
32  Minn.  385,  50  Am.  Rep.  579. 

82—- Cunningham  v.  Re&rdon,  98 
Mass.  538,  96  Am.  Dec.  670;  Scott 
T.  Carothers,  17  Ind.  Ap.  673;  Re 
Stewart,  (N.  J.  Eq.)  22  Atl.  122; 
Sears  v.  Giddey,  41  Mich.  590,  32 
Am.  Rep.  168;  Jenkins  v.  Tucker,  1 
H.  BL  90;  Ambrose  v.  Kerrison,  10 
C.  B.  776,  70  E.  C.  L.  776. 


83 — Stonesifer  v.  Shriver,  100 
Md.  24;  Smyley  v.  Reese,  53  Ala. 
89,  25  Am.  Rep.  598;  Galloway  ▼. 
McPherson,  67  Mich.  546,  11  Am. 
St.  Rep.  596;  Re  Weringer,  100  Cat 
345;  Kenyon  v.  Brightwell,  120  Ga. 
606;  Brand  v.  Brand,  109  Ky.  721; 
Re  Waesch,  166  Pa.  St,  204; 
Staples's  Appeal,  52  Conn.  425.  But 
in  New  York,  while  the  husband  is 
under  legal  obligation  to  bury  his 
wife,  and  can  be  sued  for  -her 
funeral  expenses  by  the  person  who 
has  furnished  them,  he  has  a  right 
to  be  repaid  from  her  estate,  if  she 
left  any.  McCue  t.  Garvey,  14 
Hun  562,  110  App.  Dhr.  76. 
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for  her  funeral  expenses,84  thus  setting  aside  the  above 
common  law  rule. 

§  32.  The  default  of  the  husband.  It  is  also  essential 
for  the  plaintiff  who  seeks  to  recover  from  the  husband 
for  necessaries  furnished  to  his  wife  to  prove  that  she 
was  destitute  of  them.  It  has  already  been  pointed  out 
that  an  agency  of  the  wife  cannot  be  implied  against  a 
husband  from  the  mere  fact  of  the  marriage,  and  that 
the  marital  couple  were  living  together,  if  she  were  ade- 
quately supplied  with  the  articles  in  question  ;85  still  less, 
where  his  agency  and  consent  are  admitted  to  be  lacking, 
can  an  unwilling  liability  be  imposed  upon  him  in  such 
case.86 


84 — For  instance,  section  379, 
Gen.  Stat,  of  Conn.  1902,  provides 
that  "The  funeral  expenses  of  a 
married  woman  shall  be  paid  out 
of  her  estate,  if  sufficient  therefor, 
but  if  not  sufficient  therefor  they 
shall  be  paid  by  the  husband;"  thus 
overruling  Staples'*  Appeal,  supra. 
See  Schneider  v.  Breier,  129  Wise 
446,  6LB.A.  (N.  S.)  917;  Bux- 
ton v.  Barrett,  14  R.  I,  40;  McClel- 
lan  v.  Filson,  44  Ohio  St.  184,  54 
Am.  St.  Bep.  814;  Constantinides 
t.  Walsh,  140  Mass.  281,  4  Am.  St. 
Rep.  311.  In  some  of  these  cases 
the  statute  relied  on  was  a  mere 
general  provision  for  the  payment 
of  the  funeral  expenses  from  the 
estate  of  a  deceased  person,  not 
referring  particularly  to  married 
women,  or  purporting  to  relieve  a 
husband  from  the  liability.  To 
give  such  an  interpretation  to  such 
a  statute  seems  questionable,  and 
is  denied  in  Kenyon  v.  Brightwell, 
supra. 

85— See  Wanamaker  v.  Weaver, 
and  other  cases  cited  in  notes  (52) 
and   (53),  ante. 


86 — Devendorf  v.  Emerson,  66 
Iowa  698;  Woodward  v.  Barnes, 
43  Vt.  330;  Barr  v.  Armstrong,  56 
Mo.  577;  Cany  v.  Patton,  2  Ashm. 
(Pa.)  140;  Compton  v.  Bates,  10 
Bradw.  (111.  Ap.)  78;  Kemp  v. 
Downham,  $  Har.  (Del.)  417;  Ba- 
ker v.  Barney,  8  Johns.  (N.  Y.)  72; 
Kimball  v.  Keyes,  11  Wend.  (N. 
Y.)  33. 

Therefore,  if  husband  and  wife 
make  a  separation  agreement,  by 
which  they  are  to  live  separate 
and  she  is  to  accept  a  certain  sum 
for  her  support,  he  is  not  liable 
for  bills  contracted  by  her,  as  long 
as  she  makes  no  offer  to  return  to 
him,  and  he  pays  the  stipulated 
sum,  although  it  is  insufficient  for 
her  proper  support.  Though  the 
contract  might  not  free  the  hus- 
band from  liability  for  her  support 
if  she  should  offer  to  return  to 
him,  it  makes  his  consent  to  her 
absence  conditional  on  her  support- 
ing herself  within  the  allowance. 
Alley  v.  Winn,  134  Mass.  77,  45 
Am.  Bep.  77;  Crittenden  v.  Scher- 
merhorn,  39  Mich.  661,  33  Am.  Rep* 
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And  the  plaintiff  must  also,  if  the  marital  couple  are 
living  apart,  show  that  the  separation  was  not  due  to  the 
fault  of  the  wife.  This  requirement  opens  for  consid- 
eration the  entire  merits  of  the  separation.  If  the  wife 
left  the  husband  without  sufficient  justification,  she 
carries  with  her  neither  an  implied  nor  an  imputed  agency 
to  procure  support  at  his  expense.87  If  by  her  miscon- 
duct she  gave  him  justification  for  leaving  her,  the  same 
result  follows.88  Even  if  she  were  driven  away  by  such 
abuse  as  makes  the  separation  attributable  to  the  hus- 
band, a  subsequent  act  of  adultery  by  her  would  forfeit 
her  claim  upon  him.80  And  the  party  who  has  furnished 
her  supplies,  intending  to  enforce  the  husband 's  liability, 
in  all  these  respects  stands  in  her  shoes  and  must  be 
prepared  to  justify  her  right  as  against  the  husband.90 

The  separation  of  the  marital  couple  may  be  attribu- 
table to  the  fault  of  neither  party,  as  if  they  parted 


40;  Brown  t.  Brown,  5  Gill  (Md.) 
249. 

87— Harttnuim  t.  Tegart,  12 
Kan.  177;  Rea  v.  Durkee,  25  HI. 
503;  Oinson  v.  Heritage,  45  Ind. 
73,  15  Am.  Rep.  258;  Peaks  v. 
Mayhew,  94  Me.  571;  McCutchen 
v.  McGahay,  11  Johns.  (N.  Y.)  281, 
6  Am.  Dec.  373;  Thome  v.  Kathan, 
51  Vt.  520;  Belknap  v.  Stewart, 
36  Neb.  304,  41  Am.  St.  Rep.  729; 
Collins  v.  Mitchell,  5  Har.  (Del.) 
369;  Morgenroth  v.  Spencer,  124 
Wise.  564;  Bevier  t.  Galloway,  71 
111.  517;  Pool  T.  Everton,  50  N.  a 
241;  Benjamin  v.  Dockham,  132 
Mass.  181;  Constable  v.  Rosener, 
82  App.  Div.  (N.  Y.)  155,  affd.  In 
178  N.  Y.  587. 

88 — Sawyer  v.  Richards,  65  N.  H. 
185.  And  if  the  husband  quits  her 
because  of  her  adultery,  he  cannot 
be  compelled  to  support  her,  though 
he  himself  may  have  been  guilty 
of  prior  adultery  unknown  to  hen 


Decker  v.  Decker,  193  N.  Y.  409,  19 
L.  R.  A.  (N.  S.)  468,  127  Am.  St. 
Rep.  979.  But  under  the  terms  of 
the  Iowa  Code,  Sec.  3166  ("Neither 
husband  nor  wife  can  remove  the 
other  nor  the  children  from  the 
homestead  without  the  consent  of 
the  other"),  a  husband  who  had 
driven  out  his  wife,  though  justified 
by  her  misconduct,  is  liable  for  her 
necessary  support.  Baker  v.  Ough- 
ton,  130  Iowa  35. 

69— GUI  v.  Read,  5  R.  I.  343,  73 
Am.  Dec.  73;  Bergh  v.  Warner,  47 
Minn.  250,  28  Am.  St.  Rep.  362. 

90 — Morgenroth  v.  Spencer,  124 
Wise.  564;  Walker  v.  Simpson,  7 
Watts  &  S.  (Pa.)  83,  42  Am.  Dec 
216;  Bevier  v.  Galloway,  71  111. 
517;  Billing  v.  Pilcher,  7  B.  Mon. 
(Ky.)  458,  46  Am.  Dec.  523;  Stur- 
bridge  v  Franklin,  160  Mass.  149; 
Crittenden  v.  Schermerhorn,  39 
Mich.  663,  33  Am.  Rep.  40. 
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temporarily  by  consent,  to  meet  some  exigency  which 
required  them  to  live  at  different  places.  In  such  case 
the  wife's  want  of  necessary  articles,  and  the  husband's 
refusal  to  furnish  them,  would  undoubtedly  justify  re- 
covery from  him  by  one  who  had  supplied  the  needs.91 
Since  the  presumption  of  agency  arising  from  the  mar- 
ital cohabitation  is  lacking,  it  would  be  incumbent  on  the 
plaintiff  to  clearly  prove  all  the  facts  essential  to  the 
liability  imputed  by  law. 

A  case  meriting  especial  mention  is  that  of  the  insanity 
and  consequent  confinement  of  the  wife;  here  the  hus- 
band is  deprived  of  her  society  and  help,  and  yet  it  is 
the  clear  dictate  of  justice  and  humanity,  as  well  as  the 
rule  supported  by  the  preponderating  line  of  decisions, 
that  he  is  liable  for  her  support.92 


91 — Pearson  v.  Darrington,  32 
Ala.  227,  243;  Ross  v.  Ross,  69 
I1L  569;  Burkett  v.  Trowbridge,  61 
Me.  251;  Oltman  v.  Yost,  62  Minn. 
261;  Walker  ▼.  I^aighton,  31  N.  H. 
Ill;  Baker  v.  Barney,  8  Johns.  (N. 
Y.)  72,  S  Am.  Dec.  326;  Lockwood 
v.  Thompson,  12  Johns.  (N.  Y.)  248; 
Frost  v.  Willis,  13  Vt.  202. 

92 — "It  is  undoubtedly  true  that 
a  husband  is  only  bound  to  support 
his  wife  at  his  own  home,  and 
when  he  is  both  able  and  willing 
to  support  her  there  and  she  wil- 
fully abandons  him,  she  does  not 
carry  with  her  the  credit  of  the 
husband,  nor  can  she  impose  any 
liability  upon  him.  But  an  insane 
wife  is  incapable  of  abandoning 
her  husband.  When  a  wife  is  suf- 
fering under  such  affliction,  it  is 
the  duty  of  the  husband — a  duty 
imposed  by  the  relation  he  bears  to 
her  as  well  as  by  the  plainest  dic- 
tates of  humanity — to  protect  and 
support  her.  This  duty  the  tes- 
tator neglected.       It  would  be   a 


reproach  to  our  jurisprudence  if, 
under  such  circumstances,  he  could 
escape  liability  to  those  who,  to 
some  small  degree,  extended  to  his 
suffering  wife  that  protection  and 
support  which  he  so  cruelly  and 
so  persistently  withheld."  Goodale 
v.  Lawrence,  88  N.  Y.  518,  42  Am. 
Rep.  259. 

The  Wisconsin  Supreme  Court 
has  lately  expressed  a  contrary 
opinion,  saying:  "The  duty  of  the 
husband  for  the  maintenance  of  his 
wife  does  not  extend  to  the  sup- 
port of  her  while  she  is  away  from 
his  home.  It  would  seem  that 
when  a  wife  by  due  process  of  law, 
as  a  charity  to  her  and  protection 
to  others,  is  taken  from  the  society 
of  her  husband  without  fault  of  his, 
and  confined  in  an  asylum  for  treat- 
ment or  safety,  or  both,  there  is  no 
refusal  by  him  to  support  her  in 
his  home,  even  if  he  is  an  actor  as 
regards  setting  the  legal  machinery 
in  motion  for  the  purpose  of  af- 
fording her  the  benefit  of  the  public 
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§  33.  The  credit  must  have  been  given  to  the  husband. 
The  above  discussion,  both  as  to  the  implied  agency  of 
the  wife  to  purchase  household  articles  on  her  husband 's 
credit,  and  the  liability  imputed  to  him  for  her  support, 
assumes  that  the  goods  were  in  fact  furnished  on  the 
credit  of  the  husband.  If  the  wife  procured  the 
articles  by  pledging,  not  his  credit,  but  her  own, 
and  the  tradesman  sells  and  charges  them  to  her, 
he  cannot  afterwards  claim  to  hold  the  husband  for 
them.98    But  if  the  wife,  living  with  her  husband  in  the 


charity  and  guardianship,  nor  is 
there  in  such  a  case  any  consent  by 
the  husband  to  the  wife's  absence 
from  his  home,  within  the  meaning 
of  the  common  law  rule  clothing 
her  with  his  credit  for  the  purpose 
of  her  support."  Richardson  t. 
Stuesser,  125  Wise  68,  69  L.  R.  A. 
829,  4  Anno.  Cos.  784.  The  Wis- 
consin court  cites  as  supporting  its 
decision,  cases  from  Indiana, 
Iowa  and  Nebraska  (Switzerland 
County  v.  Hildebrand,  1  Ind.  555, 
County  of  Delaware  v.  McDonald, 
46  Iowa  170,  Baldwin  v.  Douglas 
County,  37  Neb.  283,  20  L.  R.  A. 
850).  These  cases  are  all  based 
upon  the  proposition  that  the  state, 
by  its  authority,  which  supersedes 
individual  rights  and  obligations 
alike  for  the  general  benefit,  has 
assumed  the  wife's  support  as  a 
public  charity.  None  of  them  sup- 
port any  such  limitation  of  the 
husband's  obligation  as  is  made  in 
the  Wisconsin  opinion  above  oited. 
In  Noble  County  v.  Schmoke,  51 
Ind.  416,  two  judges  of  the  Indiana 
Court  voted  to  overrule  the  earlier 
Indiana  case,  and  three  to  adhere 
to  it.  Brookfield  v.  Allen,  6  Allen 
(Mass.)  185;  Wray  v.  Wray,  33 
Ala.  187,  and  Davis  v.  St.  Vincent 
Institute,  9  C.  C.  A.  501,  are  direct- 


ly opposed  to  the  Wisconsin  case 
on  principle;  and  other  cases  hold 
that  the  plaintiff  zriay  recover  from 
the  husband  on  the  language  of  the 
respective  statutes.  Watt  v.  Smith, 
89  Cal.  602;  Bangor  v.  Wiscassett, 
71  Me.  535;  Springfield  v.  Demott, 
13  Ohio  104.  See  Senft  v.  Carpen- 
ter, 18  R.  I.  545. 

93 — Gafford  v.  Dunham,  111  Ala. 
551;  Tuttle  v.  Hoag,  46  Mo.  38,  2 
Am.  Rep.  481;  Mitchell  v.  Treanor, 
11  Ga.  324,  56  Am.  Dec  421;  Shel- 
ton  v.  Pendleton,  18  Conn.  417; 
Taylor  v.  Shelton,  30  Conn.  122; 
Black  v.  Clements,  2  Penn.  (Del.) 
499;  Bonney  v.  Perham,  102  111.  Ap. 
634;  Connerat  v.  Goldsmith,  6  Ga. 
14;  Maris  v.  Root,  65  Ga.  686; 
Swett  v.  Penrice,  24  Miss.  416; 
Hill  v.  Goodrich,  46  N.  H.  41; 
Carter  v.  Howard,  39  Vt.  106. 
Contra,  Furlong  v.  Hyson,  35  Me. 
332;  Baker  v.  Carter,  83  Me.  132, 
23  Am.  St.  Rep.  764;  Moore  v. 
Copeley,  165  Pa.  St.  294,  44  Am. 
St.  Rep.  664;   Edmiston  v.  Smith, 

13  Idaho  645,  121  Am.  St.  Rep.  294, 

14  L.  R.  A.  (N.  S.)  871.  It  does 
not  defeat  the  husband's  liability 
that  the  wife  asked  the  merchant 
not  to  call  on  the  husband  for  the 
bill,  and  said  she  would  pay  it 
herself,  if  he  in  fact  charged  the 
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marital  relation,  orders  household  goods  without  specify- 
ing to  whom  they  are  to  be  charged,  the  presumptive  lia- 
bility is  upon  him,  she  will  be  presumed  to  have  acted 
as  his  agent,  and  the  wife  will  not  be  liable  unless  she 
expressly  pledged  her  own  credit94 


husband*  Day  ▼.  Burnham,  36  Vt. 
37.  But  see  Franklin  v.  Foster, 
20  Mich.  75. 

94 — "He  is  liable  for  such  neces- 
saries furnished  to  his  wife  and 
children,  whether  with  or  without 
his  knowledge.  His  wife  is  not 
liable,  unless  she  expressly  under- 
takes to  become  so.  Her  undertak- 
ing is  never  presumed,  but  must 
be  shown  affirmatively.  The  act  of 
delivery  of  the  goods  to  her,  or  the 
fact  that  the  creditor  has  chosen 
to  charge  them  to  her,  is  not 
enough.  This  might  tend  to  show 
the  desire  of  the  creditor  to  reach 
her  estate,  but  it  does  not  tend 
to  show  her  agreement  that  she 
shall  do  so."  Moore  v.  Copeley,  165 
Fft.  St  294,  44  Am.  St.  Bep.  664. 


With  this  agree  Powers  v.  Russell, 
26  Mich.  179;  Flynn  v.  Messenger, 
28  Minn.  208,  41  Am.  Bep.  279; 
Connerat  v.  Goldsmith,  6  Ga.  14; 
Shaw  v.  Thompson,  16  Pick. 
(Mass.)  198,  26  Am.  Dec.  655.  This 
rule  is  doubtless  altered  by  statute 
in  many  of  the  states  where  the 
wife  has  been  given  independent 
contractual  power.  Thus,  by  sec 
4546  of  the  Gen.  Stat,  of  Conn., 
1902,  "Both  shall  be  liable  when 
any  article  purchased  by  either 
shall  have  in  fact  gone  to  the  sup- 
port of  the  family,  or  for  the  joint 
benefit  of  both,  or  for  the  reason- 
able apparel  of  the  wife,  or  for  her 
reasonable  support  when  aban- 
doned by  the  husband." 


D. 


CHAPTER  IV. 


I 


THE  LEGAL  CAPACITY  OF  THE  MARRIED 

WOMAN. 

§34.  To  make  a  contract.  Since  by  marriage  the 
control  and  income  of  all  the  wife 's  real  estate,  the  abso- 
lute title  to  her  personal  property,  and  the  right  to  col- 
lect her  choses  in  action,  were  at  the  common  law  con- 
ferred upon  the  husband,  it  is  evident  that  she  had  very 
little  occasion  or  opportunity  to  exercise  any  power  of 
contract.  But  the  merger  of  her  legal  existence  in  that 
of  her  husband,  the  loss  of  her  legal  personality,  rendered 
even  more  impossible  the  recognition  of  any  contractual 
capacity  on  her  part.  Speaking  generally  and  broadly, 
the  wife  could  make  no  contract  of  any  kind,1  not  even 
for  her  necessary  support.2  It  made  no  difference  that 
the  husband  consented  to,  or  united  with  her  in  making, 
the  contract. 

There  was,  therefore,  to  give  a  striking  illustration, 
no  legal  way  in  which  a  contract  could  be  made  for  the 


1 — 2  Kent's  Com.  p.  150;  Reeve 
on  Dom.  Rel.  98;  Canal  Bank  t. 
Partes,  98  U.  6.  825;  Morse  v. 
Toppan,  3  Gray  (Mass.)  411; 
Thompson  v.  Minnich,  227  Dl.  430; 
Dorrance  y.  Scott,  3  Whart.  (Pa.) 
309,  3  Am.  Dec.  509;  Little  v.  Haz- 
lett,  197  Pa.  St.  591;  Austin  v. 
Davis,  128  Ind.  472,  25  Am.  St. 
Rep.  456,  12  L.  R.  A.  120;  1st. 
Natl  Bank  y.  Shaw,  109  Tenn.  237, 
97  Am.  St.  Rep.  840,  59  L.  R.  A. 
498;  Harris  T.  Taylor,  3  Sneed 
(Tenn.)    536,    67    Am.    Dec.    576; 


Musick  v.  Dodson,  76  Mo.  624,  48 
Am.  Rep.  780;  Burton  v.  Marshall, 
4  Gill  (Md.)  487,  45  Am.  Dec.  171; 
Ross  v.  Singleton,  1  Del.  Ch.  149, 
12  Am.  Dec.  86;  Pickens  v.  Knisely, 
36  W.  Va.  794;  Martin  v.  Dwelly, 
6  Wend.  (N.  Y.)  9,  21  Am.  Dec. 
245. 

2 — Shaw  v.  Thompson,  16  Pick. 
(Mass.)  198,  26  Am.  Dec.  655;  Val- 
entine y.  Bell,  66  Vt.  280;  Hay- 
ward  y.  Barker,  52  Vt.  429,  36  Am. 
Rep.  762. 
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sale  of  the  wife  *s  land ;  even  under  statutes  by  which  the 
husband  and  wife,  executing  a  deed  together,  could  con- 
vey the  wife  's  land,  they  were  not  able  to  make  a  contract 
to  convey  it  in  future.8  The  wife  *s  disability  to  contract 
likewise  rendered  it  impossible  for  her  to  give  a  power  of 
attorney  to  another  person  to  contract  for  her ;  since  such 
a  power  of  attorney  rested  for  its  force  on  her  con- 
tractual power.4  And  such  covenants,  admissions,  or  re- 
citals, as  would  operate  an  estoppel  against  a  person  sui 
juris,  do  not  estop  the  wife.6 

The   majority   of  American  courts  have  held   that 
a  contract  made  by  the  wife  was  not  merely  voidable 


3 — Thompson  ▼.  Minnkh,  227  EL 
480;  Butler  v.  Buckingham,  5  Day 
(Conn.)  492,  5  Am.  Dec.  174;  Lane 
v.  McKeen,  15  tyte.  304. 

A  deed  of  lands  given  by  a  mar- 
ried woman  with  her  husband,  con* 
taining  covenants  of  title,  but  not 
acknowledged  in  the  manner  re- 
quired by  the  statute,  and  conse- 
quently ineffective  as  a  deed,  is  not 
enforceable  as  an  agreement  to  con- 
vey; nor  are  the  covenants  of  title 
of  any  effect  against  her.  Martin 
v.  Dwelly,  6  Wend.  (N.  Y.)  9,  21 
Am.  Dec  245.    See  note  5. 

4— Freeman's  Appeal,  68  Conn. 
531,  $7  Am.  6t.  Rep.  112,  37  I*  R. 
A.  452;  Forsyth  v.  Barnes,  228  111, 
326,  10  Anno.  Gas.  710;  Sumner  v. 
Conant,  10  Vt.  1. 

But  it  was  held  in  Williams  v. 
Paine,  169  U.  S.  55,  that  a  statute 
empowering  a  married  woman  to 
convey  land,  and  to  execute  and  ac- 
knowledge a  deed  for  the  purpose, 
by  implication  empowered  her  to 
give  a  power  of  attorney  to  another 
to  execute  a  deed  in  her  behalf. 

5— Drury  v.  Foster,  2  Wall.  (U. 
&)  24;  Lowell  v.  Daniels,  2  Qray 
(Mass.)  161,  61  Am.  Dec.  448; 
Tod4  ▼.  Pittsburgh  H.  Co.,  19  Ohio 


St.  514;  Curry  v.  American  Freehold 
Co.,  107  Ala.  429,  54  Am.  St.  Rep. 
105.  She  is  not,  therefore,  estopped 
from  pleading  coverture  by  the  fact 
that  she  obtained  the  credit  by 
falsely  representing  that  she  was 
unmarried.  Keen  v.  Coleman,  39 
Pa.  St.  99,  80  Am.  Dec.  524;  Lowell 
v.  Daniels,  supra. 

It  is  said  in  certain  early  cases 
that  the  covenant  contained  in  the 
deed  of  a  married  woman,  though 
it  imposes  no  contractual  obliga- 
tion upon  the  married  woman,  is 
effective  against  her  by  way  of 
estoppel;  but  this  seems  to  mean 
nothing  more  than  that,  under  the 
statutes  or  usages  permitting  her 
to  make  a  deed  by  executing  it 
jointly  with  her  husband.,  the  deed 
with  its  covenants  will  be  effective 
to  prevent  her  afterward  claiming 
the  land  inconsistently  therewith. 
See  Foster  v.  Wilcox,  10  R.  I.  443, 
14  Am.  Rep.  698,  and  the  cases 
there  cited.  Such  covenants  of 
warranty  do  not  estop  her  from 
asserting  an  after  acquired  title. 
Jackson  v.  Vanderheyden,  17  Johns. 
(N.  Y.)  167;  Wadleigh  v.  Glinea, 
6  N.  Q.  17,  23  Am.  Dec  705;  Shaff- 
ner  v.  Qrutxmacher,  6  Iowa   137; 
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but  void;  the  chief  practical  result  of  which  is  that  a 
debt  arising  from  such  contract  is  not  made  enforce- 
able by  the  promise  of  the  wife,  after  the  marriage 
has  been  terminated  by  death  or  divorce,  to  pay 
it;  or,  to  state  the  same  result  differently,  a  contract 
obligation  assumed  by  a  married  woman  is  not  a  suf- 
ficient consideration  for  her  promise,  after  discoverture, 
to  pay  the  same.6  But  if  she  had  sole  and  separate  estate, 
against  which  her  contract  obligation  was  enforceable  in 
equity,  that  equitable  liability  will  support  a  promise 
made  after  discoverture.7  And  a  few  cases  hold  that  the 
later  promise  is  enforceable,  if  value  had  actually  been 
received  by  the  promisor  while  married  under  the  in- 
valid contract.8 

The  only  exception  to  the  wife's  disability  recognized 
by  the  common  law  was  in  the  event  that  her  husband  had 
been  banished  from  the  realm,  or  was  an  alien  living 
abroad;  that  the  husband  and  wife  had  separated  by 


Hoffer  y.  Demarest,  21  N.  J.  L. 
525;  Botsford  v.  Wilson,  75  111. 
133;  contra,  Hill  v.  West,  8  Ohio, 
222,  31  Am.  Dec.  442;  Dukes  v. 
Spangler,  35  Ohio  St.  119. 

6 — Eastwood  v.  Kenyon,  11  Ad. 
&  EL  438;  Austin  v.  Davis,  128  Ind. 
472,  25  Am.  St.  Rep.  456,  12  L.  R. 
A.  120;  Musick  v.  Dodson,  76  Mo. 
624,  43  Am.  Rep.  780;  Thompson  v. 
Hudgins,  116  Ala.  93,  118;  Mc- 
Farland  v.  Heim,  127  Mo.  327,  48 
Am.  St.  Rep.  629;  Qilbert  v.  Brown, 
27  Ky.  L.  Rep.  1248,  7  L.  R.  A. 
(N.  S.)  1053;  Thompson  v.  Minnich, 
227  111.  430;  Valentine  v.  Bell,  66 
Vt.  280;  Condon  ▼.  Ban,  49  N.  J. 
L.  53;  Kent  v.  Rand,  64  N.  H.  45; 
Foster  v.  Wilcox,  10  $.  I.  443,  14 
Am.  Rep.  698;  Hayward  v.  Barker, 
52  Vt.  429,  36  Am.  Rep.  762;  Por- 
terfield  v.  Butler,  47  Miss.  165,  12 
Am.  Rep.  329. 

7— Hubbard    v.    Bugbee,    58    Vt. 


172;  Sherwin  v.  Sanders,  59  Vt.  499, 
59  Am.  Rep.  750;  Condon  v.  Barr, 
49  N.  J.  L.  53;  Craft  v.  Holland,  37 
Conn.  491;  Long  v.  Rankin,  108 
N.  C.  333;  Wilcox  v.  Arnold,  116 
N.  C.  708. 

8 — Goulding  v.  Davidson,  26  N. 
Y.  604.  And  in  Pennsylvania  and 
Tennessee  the  supposed  moral  obli- 
gation of  a  woman  to  pay  debts 
contracted  by  heraelf  during  cover- 
ture is  held  to  be  a  sufficient  con- 
sideration to  support  a  promise 
made  by  her  after  the  coverture 
was  ended.  The  local  cases  are 
reviewed  in  Rathfon  v.  Locher,  215 
Pa.  St.  571;  Parker  v.  Cowan,  1 
Heisk  (Tenn.)  518.  The  Louisiana 
cases  also  hold  that  the  wife's  con- 
tract is  made  binding  upon  her  by 
a  ratification  after  she  became 
widowed,  Lafitte  v.  Delogny,  33 
La.  An.  665 ;  Brownson  v.  Weeks,  47 
La.  An.  1042. 
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agreement,  after  some  early  conflict  in  the  cases,  was  at 
length  decided  by  the  English  courts  to  be  insufficient  to 
give  her  contractual  capacity.9  But  early  statutes  in  the 
United  States  commonly  extended  the  power  to  make 
contracts  to  married  women  who  had  been  abandoned  by 
their  husbands.10 

The  power  of  contracting  with  reference  to  her  sole 
and  separate  estate,  established  by  the  courts  of  equity, 
and  the  grant  of  general  contractual  power  by  modern 
reform  statutes,  will  be  discussed  in  later  chapters. 

§35.  To  convey  her  real  estate.  The  wife's  disa- 
bility to  make  an  ordinary  contract  applied,  a  fortiori, 
to  her  execution  of  a  deed  of  real  estate.1  *  But  so  great 
was  the  inconvenience  of  such  a  state  of  law  that  the 
practice  of  passing  title  by  a  fictitous  suit,  known  as 
"levying  a  fine"  or  "suffering  a  common  recovery," 
which  had  been  originally  devised  as  a  mode  of  making 
a  legal  conveyance  of  entailed  land,  was  extended  to  the 
land  of  married  women,  the  husband  being  required  to 
unite  with  the  wife  in  the  fine  or  recovery.12   At  an  early 

9 — 2  Rent's  Com.  159-161;  Greg-  tions    are   given,    applying   to   the 

ory  v.  Paul,  15  Mass.  31;  Abbot  v.  analogous   question   of    suit   by    a 

Bayley,  6  Pick.   (Mass.)   89;   Shaw  married  woman. 

v.  Thompson,  16  Pick.  (Mass.)  198,  10— Ex  parte  Cole,  28  Ala.   50; 

26  Am.  Dec.  655;  Harris  v.  Taylor,  Baldwin  v.  Second  St.  R.  Co.,  7? 

3  Sneed   (Tenn.)   536,  67  Am.  Deo.  Cal.   390;    Moore   v.   Stevenson,  27. 

576;  Musick  v.  Dodson,  76  Mo.  624,  Conn.  14;  McDanell  v.  Landrum,  87 

43  Am.  Dec.  780;  Ross  v.  Singleton,  Ky.  404,  12  Am.  St.  Rep.  500;  Wil- 

1  Del.  Ch.   149,   12  Am.  Dec   86;  kinson   v.   Stanbrough,    1   La.    An, 

Robinson    v.    Reynolds,     1    Aiken  264;   Carstens    v.    Hanselmann,  61 

(Vt.)  174,  15  Am.  Dec.  673.  Mich.    426,    1    Am.    St.   Rep.    606; 

Rhea  v.  Rhenner,  1  Pet.   (TJ.  S.)  Yeatman     v.     Bellmain,     6     Lea 

105,  holds  that  an  abandoned  wife,  (Tenn.)  488.                                                                 : 

carrying  on  business,  may  contract  11 — 2  Bl.  Com.  293;  Concord  Bank 

debts  and  be  sued  thereon,  ignor-  v.    Bell  is,    10    Cusfc.    (Mass.)    276; 

ing  the  narrower  distinction  taken  Lowell  v.  Daniels,  2  Gray   (Mass.) 

in  the  foregoing  cases;  and  this  is  161,    61    Am.    Dec.    448;    Shaw    v. 

followed  in  Love  v.  Moynehan,  16  Rubs,  14  Me.  432;  Durant  v.  Ritchie, 

m.  277,  63  Am.  Dec  306.  4  Mason  (U.  S.  C.  C.)  45,  Fed.  Cas. 

See  Barber  v.  $arber,  21   How.  No.  4190. 

(TJ.  S.)  582,  589,  where  the  excep-  12— Martin  ▼.  Dwelly,  6  Wend. 
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date  the  older  American  colonies,  either  by  statute  or 
by  local  usage,  permitted  the  conveying  of  the  real  estate 
of  the  wife  by  a  deed  executed  by  both  husband  and  wife, 
the  separate  examination  and  acknowledgment  of  the  wife 
being  usually  required ;  these  statutes  and  usages  estab- 
lished what  might  be  called  an  American  common  law 
method  of  deeding  the  wife's  land,13  and  in  1833  they 
were  copied  by  England  herself.14 


(N.  Y.)  9,  21  Am.  Dec.  245;  Wil- 
liams v.  Paine,  169  U.  S.  55,  64; 
Thompson  v.  Minnich,  227  111.  430; 
Durant  v.  Ritchie,  4  Mason  (U.  S. 
C.  C.)   45,  Fed.  Cas.  No.  4190. 

See  the  full  and  interesting  dis- 
cussion of  the  history  of  the  law 
in  both  the  majority  and  dissenting 
opinions  in  Albany  Fire  Ins.  Co, 
y.  Bay,  4  N.  Y.  32. 

13 — "It  has  been  an  immemorial 
usage  in  the  sale  of  the  wife's 
lands,  that  a  deed  of  conveyance 
executed  by  husband  and  wife, 
acknowledged  and  registered,  shall 
pass  the  wife's  lands,  not  only  as 
to  her  husband,  but  as  to  her  and 
her  heirs.  This  usage  was  origin- 
ally founded  in  necessity;  as  it 
was  often  convenient  for  families 
to  alienate  the  wife's  land,  and  as 
a  conveyance  by  fine  was  here  un- 
known. The  celebrated  Mr.  Reed, 
the  first  lawyer  in  his  time,  resolved 
this  usage  into  New  England  com- 
mon law.  But  whatever  was  the 
origin  of  the  usage,  it  has  prevailed 
without  interruption  beyond  the 
memory  of  man;  and  it  cannot  now 
be  disallowed  without  shaking  very 
many  of  the  existing  titles  to  real 
estate;  and  it  must  now  be  consid- 
ered as  the  law  of  the  land.  If 
therefore  the  wife  will  voluntarily 
join  with  her  husband  in  executing 
a  conveyance  of  her  land,  she  is 


bound  by  her  deed  so  far  as  it 
operates  to  pass  her  estate."  Fow- 
ler v.  Shearer,  7  MasB.  14. 

See  2  Kent's  Com.  p.  150-154; 
Durant  v.  Ritchie,  4  Mason  (U.  S. 
C.  C.)  45,  Fed.  Cas.  No.  4190;. 
Martin  v.  Dwelly,  6  Wend.  (N.  Y.) 
9,  21  Am.  Dec.  245;  Gordon  v. 
Haywood,  2  N.  H.  402.  The  deed  of 
a  married  woman  without  the 
joinder  of  her  husband  in  the  exe- 
cution was  wholly  void,  in  equity 
as  well  as  at  law.  Osborne  v. 
Cooper,  113  Ala.  405,  59  Am.  St. 
Rep.  119.  The  Conn.  Statute  of 
1623  (6  CoL  Rec  of  Conn.  425) 
assumes  that  before  its  passage  the 
husband  could  convey  his  wife's 
lands  by  his  own  sole  deed,  and  pro- 
vides "that  for  the  future,  any  real 
estate  whereof  any  woman  at  the 
time  of  her  marriage  is  seised  as 
her  estate  of  inheritance,  or  does 
during  such  coverture  become  so, 
either  by  descent  or  otherwise, 
shall  not  be  alienable  by  her  hus- 
band's deed,  without  her  consent, 
testified  by  her  hand  and  seal  to 
such  deed,  and  acknowledgment  of 
the  same."  For  the  later  form  of 
this  statute,  and  the  wife's  power 
under  it,  see  Stafford  Savings  Bank 
v.  Underwoed,  54  Conn.  2. 

14— St.  3  and  4  William  IV,  Ch. 
74. 
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§36.  To  purchase  real  estate.  A  wife  could,  of 
course,  at  the  common  law  make  no  contract  for  the  pur- 
chase of  real  estate,  so  as  to  bind  herself  to  a  contractual 
obligation.  If,  however,  a  deed  of  real  estate  was  ex- 
ecuted to  her,  the  grantor,  rather  than  the  grantee,  was 
the  party  exercising  contractual  power;  the  deed  being 
presumably  beneficial  to  the  wife,  no  express  acceptance 
on  her  part  was  necessary.  The  deed  therefore  vested  the 
title  in  her  for  the  time  being,  but  subject  to  be  avoided 
by  the  husband,  by  the  wife  after  discoverture,  or  by  her 
heirs  if  she  should  have  died  before  her  husband,  or  have 
failed  to  ratify  the  deed  after  becoming  sui  juris.1* 

§  37.  To  make  a  will.  By  the  English  common  law  a 
married  woman  had  no  power  to  make  a  devise  of  real 
estate,  and  could  make  a  bequest  of  personal  property 
only  by  the  particular  consent  of  her  husband,  a  general 
agreement  by  him  being  ineffective  to  give  her  that  power. 
It  is  evident  that  the  husband's  consent  was  the  operative 
fact,  rather  than  the  testamentary  act  of  the  wife.  It  was 
also  held  that  a  will  executed  by  a  feme  sole  was  avoided 
by  her  marriage.10  In  the  early  American  cases,  accord- 
ingly, the  wife  was  held  to  have  no  testamentary  power 


15—2  Bl.  Com.  292;  2  Kent's 
Com.  150. 

The  Massachusetts  court  even 
went  to  the  extreme  of  holding  in 
Concord  Bank  v.  Belli*,  10  Cash. 
(Mass.)  276,  that  where  a  deed  had 
been  made  to  a  married  woman, 
and  a  mortgage  executed  by  her  to 
the  grantor  upon  a  single  agree- 
ment and  as  one  transaction,  the 
title  passed  to  her  by  the  deed,  but 
that  the  mortgage  was  void. 

16 — 2  Bl.  Com.  498.  Judge  Reeve 
discusses  this  topic  at  length  and 
argues  that  the  wife  had  full  power 
of  devising  her  real  estate  at  com- 
mon law,  and  that  her  disability  in 
Blackstone's  time  depended  wholly 


upon  the  terms  of  the  Statute  of 
Wills,  34  and  35  Henry  VHI,  Ch.  5. 
Reeve  on  Dom.  ReL,  Ch.  11  and  12. 
In  accordance  with  these  views, 
the  Conn.  Supreme  Court  of  Errors, 
in  1778,  reversed  a  Superior  Court 
decision  (Adams  v.  Kellogg,  Kirby 
19$)  in  which  the  power  had  been 
denied.  For  a  report  of  this  reversal 
see  2  Day,  186.  But  in  1805  this 
appellate  decision  was  overruled, 
and  the  power  was  held  not  to  exist 
at  common  law.  Fitch  v.  Brainard, 
2  Day  (Conn.)  163,  188-104.  The 
legislature  soon  after  passed  a 
statute  conferring  full  testamentary 
power  upon  married  women. 
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unless  conferred  by  express  statute.17  But,  beginning  at 
an  early  date,  statutes  giving  her  this  power  have  been 
passed  in  most  of  the  states.  It  has  commonly  been  held 
that  such  statutes  by  implication  repealed  the  rule  that 
the  will  of  a  feme  sole  is  revoked  by  her  subsequent  mar- 
riage, since  that  rule  itself  rested  on  the  proposition  that 
by  the  marriage,  the  testatrix  ceasing  to  have  testa- 
mentary power,  the  former  will  would  become  unalter- 
able, and  therefore  lose  one  of  the  essential  qualities  of 
a  will.18 

§  38.  To  commit  torts  and  crimes.  The  wife 's  limited 
liability  for  torts  committed  during  the  marriage  has 
already  been  discussed ;  she  was  liable  to  be  sued,  only  as 
a  co-defendant  with  him  or  after  his  death,  for  torts 
which  she  committed  in  his  absence,  or  without  coercion 
by  him.  If  he  were  present  at  the  commission  of  the  tort, 
his  coercion  of  her  was  presumed;  but  this  presumption 
was  rebuttable,  and  if  she  in  fact  acted  of  her  own  inde- 
pendent will,  and  not  by  his  command,  she  was  liable. 
If  in  fact  he  commanded  or  co-operated  with  her  in  the 
tortious  act,  she  is  fully  absolved  by  reason  of  his  sup- 
posed domination  of  her  will.19  The  law  of  her  criminal 
liability  is  similar ;  but  the  more  urgent  demands  of  crim- 
inal justice  have  led  to  a  slightly  narrower  limitation  of 


IT — 4  Kent's  Com.  505;  Osgood  v. 
Breed,  12  Mass.  525;  Fitch  t.  Brain- 
ard,  2  Day  (Conn.)  163;  Cutter  v. 
Butler,  25  N.  H.  843,  57  Am.  Dec. 
330,  and  note  p.  340;  Marston  v. 
Norton,  5  N.  H.  205;  West  v.  West, 
10  S.  &  R.  (Pa.)  445.  In  Ohio  the 
statute  of  1808,  giving  the  power 
to  make  a  will  to  "every  female 
person  aged  18  years  and  upward, 
being  of  sound  mind,"  was  held  to 
remove  the  common  law  disability 
of  married  women.  Allen  v.  Little, 
6  Hammond  (Ohio)  65. 

18 — See,  for  a  very  satisfactory 


discussion  and  review  of  the  cases, 
Kelly  v.  Stevenson,  85  Minn.  247, 
89  Am.  St.  Rep.  545,  66  L.  R.  A. 
754.  Swan  v.  Hammond,  138 
Mass.  45,  52  Am.  Rep.  255,  takes 
the  contrary  view,  but  is  perhaps 
distinguishable  because  of  the  pe- 
culiar terms  of  the  Massachusetts 
statute.  Statutes  have  been  passed 
in  very  many  of  the  states  making 
the  marriage  of  either  man  or 
woman  after  the  execution  of  a 
will  operate  ipso  facto  as  a  revoca- 
tion thereof. 
19 — See,  ante,  sec  28. 
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her  immunity  by  the  husband  *s  supposed  coercion.  The 
husband's  mere  presence,  co-operation,  or  even  command, 
is  not  sufficient  to  excuse  her,  if  in  fact  she  committed 
the  crime  voluntarily;  to  absolve  her  there  must  have 
been  actual  coercion.  ' '  If  she  commit  a  theft  of  her  own 
voluntary  act,  or  by  the  bare  command  of  her  husband, 
*  *  *  she  is  punishable  as  if  she  were  sole. ' '  *  And 
if  he  were  absent  at  the  commission  of  the  crime,  there 
is  no  presumption  of  coercion,  and  (as  in  the  case  of  a 
tort)  she  would  not  be  excused  by  his  previous  com- 
mand.21 


20 — Russell  on  Crimes,  p.  32-33; 
State  ▼.  MaFoo,  110  Mo.  7,  33  Am. 
St.  Rep.  414;  Seiler  v.  People,  77 
N.  Y.  411;  Goldstein  v.  People,  83 
N.  Y.  231;  People  v.  Ryland,  97 
N.  Y.  127;  State  v.  Cleaves,  59  Me. 
298,  8  Am.  Rep.  422;  State  v. 
Williams,  65  N.  C.  398;  Tabler  v. 
State,  34  Ohio  St.  127;  Uhl  v.  Com- 
monwealth, 6  Gratt.  (Va.)  706; 
People  v.  Wright,  38  Mich.  744,  31 
Am.  Rep.  331;  State  v.  Miller,  162 
Mo.  253,  85  Am.  St.  Rep.  498; 
Nolan  t.  Traber,  49  Md.  460,  33 
Am.  Rep.  277. 

'The  presumption  of  law  that  the 
wife  committed  an  offense  by  the 
coercion  of  the  husband  when  he 
was  present  is  very  slight,  and  may 
be  rebutted  by  very  slight  circum- 
stances.'9 State  v.  Cleaves,  supra. 
But  see  Commonwealth  v.  Neal,  10 
Mass.  152,  6  Am.  Dec.  105,  in  which 
a  finding  by  the  jury  that  the 
female  defendant  committed  assault 
and  battery  "in  company  with  and 
commanded  by  her  husband"  en- 
titled her  to  acquittal  And  in 
State  v.  Houston,  29  S.  C.  108,  a 
charge  that  "if  upon  the  evidence 
it  clearly  appear  that  the  wife  was 
drawn  into  the  offense  by  her  hus- 


band, but  was  the  more  active  of 
the  two,  she  is  guilty,"  was  dis- 
approved, the  Supreme  Court  say- 
ing: "The  question  should  still  de- 
pend on  the  cause  of  her  increased 
activity,  and  not  upon  the  fact  of 
such  activity.  The  presence  and 
constraint  of  her  husband  may  still 
be  the  cauBe,  and  not  her  own 
wickedness.  The  judge  held,  as 
matter  of  law,  that  the  fact  of 
her  having  been  the  most  active 
evidenced  guilt.  This  we  think  was 
error." 

The  New  Jersey  court  has  ex- 
tended the  immunity  of  the  wife 
still  more  widely,  holding  the  law 
in  relation  to  her  crimes  to  be  the 
same  as  that  relating  to  her  torts. 
State  v.  Martini,  80  N.  J.  L.  685, 
78  Atl.  12. 

21— Com.  v.  Flaherty,  140  Mass. 
454;  Com.  v.  Strangford,  112  Mass. 
287;  Com.  v.  Welch,  97  Mass.  592; 
Com.  v.  Feeney,  13  Allen  (Mass.), 
560;  Com.  v.  Butler,  1  Allen  (Mass.) 
4;  Com.  v.  Murphy,  2  Gray  (Mass.) 
510;  State  v.  Pattee,  42  Vt  495; 
State  v.  Shee,  13  R.  I.  535. 

"If  the  husband  is  near  enough 
for  the  wife  to  act  under  his  imme- 
diate influence  and  control,  though 
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In  the  case  of  the  greater  crimes,  especially  treason 
and  murder,  it  has  commonly  been  held  that  the  husband 's 
coercion  was  no  excuse  to  the  wife.22  And  in  such  crimes 
as  the  keeping  of  a  house  of  prostitution,  where  from  the 
nature  of  the  offense  the  wife  is  likely  to  be  the  principal 
offender,  the  doctrine  of  presumed  coercion  does  not 
apply.2* 

For  a  crime  committed  by  the  wife,  and  for  which  she 
is  not  excused  by  the  above  considerations,  she  may  be 
prosecuted  like  any  other  offender :  alone  if  she  were  the 
sole  offender,  jointly  with  her  husband  or  any  other  co- 
offender  if  it  were  a  joint  crime;  the  special  rules  ap- 
plying to  suits  against  married  women  have  no  applica- 
tion to  criminal  prosecutions. 

§  39.  To  act  as  agent,  donee  of  a  power,  or  trustee. 
The  disability  of  the  wife  to  act  concerning  her  own 
affairs  does  not  prevent  her  acting  in  a  representative  or 
fiduciary  capacity.    She  may  therefore  be  appointed  and 


not  in  the  same  room,  he  is  not  ab- 
sent within  the  meaning  of  the  law." 
Com.  v.  Flaherty,  ut  supra;  Handy 
v.  Foley,  121  Mass.  259,  23  Am. 
Rep.  270;  Com.  v.  Strangford,  112 
Mass.  287;  Com.  v.  Burk,  11  Gray 
(Mass.)  437;  Com.  v.  Daley,  148 
Mass.  11.  But  see  State  v.  Shee, 
13  R.  I.  535. 

22—1  Bl.  Com.  444,  4  idem  28- 
29;  Schouler  on  Dom.  Rel.  §  50; 
Miller  v.  State,  25  Wise.  384;  Bibb 
y.  State,  94  Ala.  31,  33  Am.  St. 
Rep.  68;  State  v.  Barnes,  48  La.  An. 
460.  Blackstone  (Vol.  IV,  p.  28) 
states  the  exception  as  applying  to 
those  crimes  which  are  forbidden  by 
the  law  of  nature,  and  mala  in  ee; 
this  vague  definition  has  been  some- 
times repeated  (see  Com.  v.  Neal,  10 


Mass.   152,   6   Am.   Dec    105),   but 
seldom  or  never  applied. 

23 — "A  wife  may  be  indicted  to- 
gether with  her  husband,  and  con- 
demned to  the  pillory  with  him  for 
keeping  a  bawdy  house,  for  this 
is  an  offense  as  to  the  government 
of  the  house,  in  which  the  wife  has 
a  principal  share,  and  also  such  an 
offense  as  may  generally  be  pre- 
sumed to  be  managed  by  the  in- 
trigues of  her  sex/'  1  Hawkins, 
Pleas  of  the  Crown,  c.  1,  sec  12. 
Com.  v.  Lewis,  1  Mete  (Mass.)  151; 
Com.  v.  Tryon,  99  Mass.  442;  State 
v.  Bentz,  11  Mo.  27;  State  v.  Jones, 
53  W.  Va.  613.  But  see  Com.  v. 
Hopkins*  133  Mass.  381,  43  Am. 
Rep.  527. 
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act  as  agent  for  her  husband,24  or  for  other  persons,25 
and  she  may  execute  a  power  conferred  upon  her  by  deed 
or  will.26  And  the  same  principle  makes  it  competent 
for  her  to  be  appointed  and  act  as  executor,27  admin- 


24 — Benjamin  y.  Benjamin,  15 
Conn.  8^7,  354,  39  Am.  Dec.  384; 
Fenner  v.  Lewis,  10  Johns.  (N.  Y.) 
38;  Hopkins  v.  Molllnieux,  4  Wend. 
(N.  Y.)  465;  Edgerton  v.  Thomas,  9 
N.  Y.  40;  Steffens  v.  Nelson,  94 
Minn.  365;  Sibley  v.  Gilmer,  124 
N.  C.  635;  Weisbrod  v.  Chicago  &  N. 
R.  Co.,  18  Wise.  40,  86  Am.  Dec. 
743;  Evans  v  Crawford  Ins.  Co., 
130  Wise.  189,  118  Am.  St.  Rep. 
1009,  9  L.  R.  A.  (N.  S.)  485;  Fil- 
ker  v.  Emerson,  16  Vt.  653,  42  Am. 
Dec.  532. 

"The  husband  may  make  the  wife 
bis  attorney;  and  as  his  attorney, 
she  may  execute  a  deed  in  his  name 
and  may  put  bis  seal  to  it;  and  may 
before  a  magistrate  acknowledge  it 
to  be  his  deed,  and  he  shall  be 
bound  by  it  as  effectually  as  by  a 
4eed  exeauted  personally  by  him- 
self/' Fowler  v.  Shearer,  7  Mass. 
14. 

It  is  evident  that  the  entire  doc- 
trine of  the  husband's  liability  for 
household  purchases  made  by  the 
wife  assumes  her  power  to  act  as 
his  agent,  and  that  the  innumerable 
eases  defining  and  applying  that 
doctrine  affirm  her  power. 

25— Pullam  v.  State,  78  Ala.  31. 

26—2  Kent's  Com.  170;  4  Kent's 
Com.  325;  Peacock  v.  Monk,  2  Ves. 
190;  Armstrong  v.  Kerns,  61  Md. 
864;  Young  v.  Sheldon,  139  Ala.  444, 
101  Am.  St.  Rep.  44;  Thompson 
v.  Murray,  2  Hill  Ch.  (S.  C.)  204, 
29  Am.  Dec.  68;  New  v  Potts,  55 


Ga.  420;  Ladd  v.  Ladd,  8  How. 
(U.  S.)  10;  Wright  v.  Tallmadge, 
15  N.  Y.  307  (resting  chiefly  on  the 
terms  of  a  statute);  Cranston  v. 
Crane,  97  Mass.  459,  93  Am.  Dec. 
106. 

Her  deed  given  in  the  execution  of 
the  power  does  not  require  the  con- 
currence of  the  husband.  4  Kent's 
Com.  325;  Cranston  v.  Crane, 
supra;  Young  v.  Sheldon,  supra; 
Armstrong  v.  Kerns,  supra. 

It  is  therefore  possible  for  a  mar- 
ried woman  to  convey,  either  before 
marriage  or  by  the  statutory  or 
customary  mode  of  conveyance  af- 
ter marriage,  her  real  estate  to  trus- 
tees for  uses  to  be  afterward  de- 
clared by  herself  by  deed  or  will, 
and  thus  confer  on  herself  the  power 
of  disposition  by  virtue  of  the 
trust.  Wright  v.  Tallmadge,  supra; 
Osgood  v.  Bliss,  141  Mass.  474,  55 
Am.  Rep,  488. 

27— Re  Stewart,  56  Me.  300;  Lip- 
pincott  v.  Wikoff,  54  N.  J.  Eq.  107; 
Binnerman  v.  Weaver,  8  Md.  517. 
One  evident  difficulty  in  approving 
the  appointment  of  a  married  woman 
as  executor  (and  this  consideration 
applies  equally  to  the  other  probate 
trusts  mentioned  in  the  following 
notes)  is  that  our  probate  practice 
requires  the  giving  of  a  bond,  and 
that  the  married  woman  at  com- 
mon law  had  no  contractual  power 
to  enter  into  such  bond.  Hammond 
v.  Wood.  15  R.  I.  566. 
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istrator,28  or  guardian;20  though  under  the  common  law 
theory  of  h$r  subordination  to  the  husband,  his  consent 
was  necessary  to  her  acceptance  of  any  such  trust.80 

It  would  have  been  abhorrent  to  common  law  ideas 
to  admit  any  woman,  and  a  fortiori  a  married  woman, 
to  the  bar  as  an  attorney  or  barrister ;  but  under  modern 
statutes,  and  with  the  general  change  of  opinion  in  rela- 
tion  to  women 's  rights  and  powers,  even  married  women 
are  in  most  of  our  states  now  eligible  for  admission  to 
the  bar.*1 

§  40.  To  sue  and  be  sued.  The  disabilties  of  married 
women  to  sue  and  be  sued  at  common  law  were  partly 
a  matter  of  substantive  law,  based  upon  h$r  inability  to 
make  any  contract  or  hold  any  property  outside  of  the 
control  of  her  husband ;  so  that  she  could  hardly  have  an 
independent  cause  of  action  or  be  subject  to  an  inde- 
pendent liability.  But,  apart  from  these  consid- 
erations, and  in  cases  to  which  they  did  not  apply,  as  in 
case  of  a  tort  to  the  person,  she  could  never,  at  common 
law,  sue  or  be  sued  alone.82   The  only  question  that  could 


28— Re  Goer's  Estate,  65  Pa.  St. 
311;  Binnerman  v.  Weaver,  8  Md. 
517;  English  v.  McNair,  34  Ala.  40. 
The  statutes  of  New  York  on  this 
subject  are  reviewed ,  in  Re  Cur- 
■er,  89  N.  Y.  401. 

29 — See  post,  sec.  132,  and  note 
49. 

30— Lippincott  v.  Wikoff,  54  N.  J. 
Eq.  107;  Re  Gyger's  Estate,  65  Fa. 
St.  311;  Palmer  v.  Oakley,  2 
Douglas  (Mich.)  433,  7  Am.  Dec. 
41;  Re  Stewart,  50  Me.  300;  Eng- 
lish v.  McNair,  34  Ala.  40. 

It  was  held  in  Allen  v.  McCul- 
lought  2  Heisk.  (Tenn.)  174,  that 
the  husband,  by  his  permitting  the 
wife  to  continue  as  guardian  after 
the  marriage,  becomes  responsible 
both  during  and  after  the  marriage 


for  whatever  sums  she  may  have 
received;  while  in  Phillips  v.  Rich? 
ardson,  4  J.  J.  Marsh.  (Ky.)  212, 
his  liability  continued  during  the 
marriage  only,  being  treated  as 
similar  to  his  liability  for  her  ante- 
nuptial debts. 

31 — See  the  full  and  Interesting 
discussion  of  this  question  as  af- 
fecting women  generally,  and  in- 
cidentally married  women,  in  Re 
Racket,  66  N.  H.  207,  24  L.  R.  A. 
740. 

32— Hatchett  v.  Baddeley,  2  Wm. 
Bl.  10TO;  Lean  v.  Schultz,  2  Wm. 
Bl.  1195;  Marshall  v.  Button,  8 
Durnf.  &  East  (T.  R.)  545;  Beard 
v.  Webb,  2  Bos.  &  PuL  93;  Stevens 
v.  Friedman,  58  W.  Va.  78,  82;  Por- 
ter v.  Bank  'of  Rutland,  19  Vt  410, 
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arise  was  whether  the  husband  should  sue  or  be  sued 
alone,  or  she  could  unite  with  him  in  the  suit,  or  be 
joined  with  him  as  a  co-defendant. 

§41.  A.  As  to  suits  by  husband  and  wife.  The 
general  rule  as  to  the  joinder  of  the  wife  with  her  hus- 
band as  party  plaintiff  wag  that,  if  the  cause  of  action 
survived  to  her  in  case  of  her  husband's  death,  she  could 
be  joined  as  party  plaintiff ;  otherwise  the  husband  should 
sue  alone.  Applying  this  test  to  the  several  causes  of 
action,  it  is  evident  that  she  could  not  join  in  a  suit 
for  injury  to  personal  property,  since  by  the  marriage 
she  wholly  lost  her  interest  in  the  personal  property  then 
belonging  to  her,  and  her  capacity  to  afterward  acquire 
personal  property  as  her  own.  But  an  injury  to  her  real 
estate  gave  her  a  right  of  action  not  merged  in  that  of 
the  husband,  since  of  the  real  estate  she  owned  the  fee, 
subject  to  his  interest  during  the  marriage  or  by  curtesy; 
choses  in  action  reverted  to  her  on  the  husband's  death 
if  not  reduced  to  possession  by  him  during  the  marriage ; 
and  her  person  certainly  remained  to  her  as  her  own  after 
the  termination  of  her  marital  status.  In  these  three 
cases,  then,  she  might  be  joined  with  her  husband:  in 
suits  affecting  not  merely  the  possession,  but  the  fee, 
of  her  real  estate ; 33  on  ohoses  in  action  owned  by  her 


And  if  she  brings  a  suit  while  sole, 
and  then  marries,  defendant  may 
plead  her  coverture  in  abatement. 
Guphill  t.  IsbeU,  1  Bailey  L.  (S.  C.) 
369;  Gerard  v.  Pierce,  5  N.  C.  161. 

The  exceptions,  when  the  hus- 
band is  banished,  or  permanently 
residing  abroad,  are  stated  in  Bar- 
ber v.  Barber,  21  How.  (U.  S.)  582, 
589.  See,  also,  ante,  this  chapter, 
note   9. 

33 — In  an  action  of  ejectment  to 
recover  the  real  property,  or  of 
waste  for  diminution  of  the  value 
of  the  realty,  she  must  be  Joined; 


the  right  in  these  cases  being 
closely  identified  with  the  real  es- 
tate of  which  she  still  owned  the 
fee.  Smith  v.  Fitigerald,  59  Vt 
451;  Thacher  v.  Phinney,  7  Allen 
(Mass.)  146;  Babb  v.  Perley,  1  Me. 
6;  Watson  v.  Watson,  10  Conn.  88. 
But  an  action  for  injuries  to  the 
possession,  as  for  trespass  quare 
datuum  fregit,  or  for  obstructing 
a  right  of  way,  which  accrued  dur- 
ing the  marriage,  was  regarded  in 
the  light  of  a  post-nuptial  chose 
in  action,  and  might  be  brought 
either  by  the  husband  alone,  or  by 
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before,  or  accruing  to  her  during,  the  marriage ; 84  for 
personal  injuries. 

In  the  joint  suit  for  personal  injuries,  she  could  re- 
cover only  for  the  direct  injuries  to  her  person ;  for  the 
pain  and  suffering  caused  thereby,  and  for  the  perma- 
nent disability,  if  any.  The  expenses  of  her  illness  were 
presumably  borne  by  the  husband,  and  the  loss  of  her 
services,  society  and  domestic  labor,  was  also  his  chose 
of  action  and  not  hers,  and  therefore  must  be  sued  for 
by  him  alone ;  so  that  the  obtaining  of  full  damages  for 
an  injury  to  a  wife  could  only  be  had  by  bringing  two 
suits,  one  by  the  husband  and  wife  as  co-plaintiffs;  the 
other  by  the  husband  alone.35 


the  husband  and  wife  jointly. 
Clapp  v.  Stoughton,  10  Pick.  (Mass.) 
463;  Allen  v.  Kingsbury,  16  Pick. 
(Mass.)  235;  Cushlng  v.  Adams,  18 
Pick.  (Mass.)  110;  Adams  t.  Bar- 
rey,  10  Gray  (Mass.)  361;  Thacher 
v.  Phinney,  7  Allen  (Mass.)  146; 
Smith  v.  Fitzgerald,  59  Vt.  451; 
Tallmadge  v.  Grannis,  20  Conn. 
296;  Taylor  v.  Knapp,  25  Conn, 
510. 

34 — For  such  choses  as  accrued 
to  the  wife  during  the  marriage, 
the  rule  seems  to  be,  as  stated 
in  the  preceding  note,  that  the  hus- 
band had  the  option  to  sue  alone 
ox  to  join  his  wife  Since  they  be- 
came his  upon  his  reducing  them  to 
his  own  possession,  he  may  begin 
such  process  of  reduction  by  suit  in 
his  own  name,  and  on  recovery  of 
the  judgment  the  recovery  will  be 
complete-;  if,  on  the  other  hand, 
he  begins  suit  in  the  joint  names,  he 
waives  his  right  of  reduction,  and 
by  his  own  act  continues  her  right 
of  survivorship.  "The  recovery  of 
judgment  in  such  a  case  operates  as 
a  contingent  gift  from  the  hus- 
band to  the  wife,  to   take   effect 


if  ahe  survives/'  Clapp  v.  Stough- 
ton,  10  Pick.  (Mass.)  463,  469; 
Sutton  v.  Warren,  10  Met.  (Mass.) 
451;  Morris  v.  Booth,  8  Ala.  907; 
Decker  v.  Livingston,  15  Johns. 
(N.  Y.)  479;  Gay  v.  Rogers,  18  Vt. 
342;  Baird  v.  Fletcher,  50  Vt.  603; 
Fightmaster  v.  Beardsley,  1  J.  J. 
Marsh  (Ky.)  606. 

The  same  argument  would  appar- 
ently apply  with  equal  force  to 
choses  owned  by  the  wife  before 
marriage;  but  in  this  case,  as  she 
had  an  interest  antecedent  to  and 
independent  of  that  of  the  hus- 
band, the  rule  seems  to  be  uni- 
form that  she  must  be  joined  with 
him  in  the  suit.  Smith  v.  Fitzgerald, 
59  Vt.  451;  Fightmaster  v.  Beards- 
ley,  1  J.  J.  Marsh  (Ky.)  606;  Wea- 
gle  v.  Hensley,  5  J.  J.  Marsh  (Ky.) 
378;  Brown  v.  Fifield,  4  Mich.  322; 
Wade  v.  Grimes,  7  How.  (Miss.) 
425;  Morse  v.  Earl,  13  Wend.  (N. 
Y.)  271;  Young  v.  Bennett,  5  flarr. 
(Del.)  365;  Decker  v.  Livingston, 
13  Johns.  (N.  Y.)  479. 

35— Ohio  R.  Co.  ▼.  Cosby,  107 
Ind.  32;  Matthews  v.  Central  Pac. 
R.  Co.,  63  Cal.  450;  Tell  v.  Gibson, 
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§  42.  B.  As  to  suits  against  husband  and  wife.  The 
principle  here  was  substantially  the  same  as  in  regard 
to  suits  by  husband  and  wife:  if  the  liability  survived 
against  the  wife  in  the  event  of  her  husband's  death,  she 
might  be  joined  as  a  defendant  in  the  suit.  She  was 
joined  with  him  as  defendant,  therefore,  in  suits  relating 
to  her  real  estate ; 86  on  liabilities  to  which  she  was  sub- 
ject before  the  marriage ; 87  and  for  torts  which  she  com- 
mitted during  the  marriage,  not  under  the  coercion  of  her 
husband.88 


66  CaL  247;  Fuller  v.  Naugatuck 
R.  R.  Co.,  91  Conn.  557;  Ballard  v. 
Russell,  33  He.  196,  54  Am.  Dec. 
Q20;  R,  R,  Co.  v.  Mills,'  61  Md. 
?55;  Barnes  v.  Hurd,  11  Mass.  59; 
Filer  vt  N.  Y.  Central  R.  Co.,  49 
N.  Y.  47,  10  Am.  Rep.  327;  Acker- 
man  ▼.  N.  J.  R.  Co.,  65  N.  J.  L. 
369;  King  v.  Thompson,  87  Pa.  St. 
365,  30  Am.  Rep.  364;  Harper  v. 
Pinkston,  112  N.  C.  293;  Whitcomb 
t.  Barre,  37  Vt.  148;  Shanahan  t. 
Madison,  57  Wise.  276.  As  to  the 
effect  of  the  modern  altered  status 
of  married  women  upon  this  second- 
ary right  of  the  husband,  see,  ante, 
114. 

Applying  this  rule  to  a  case  of 
slander,  it  was  held  in  Beach  v. 
Ranney,  2  Hill  (N.  Y.)  309,  that  for 
a  slander  which  is  actionable  per 
se,  in  which  damages  to  the  feel- 
ings and  good  name  only  are  re- 
coverable, the  wife  should  be  joined; 
but  that  for  words  slanderous  only 
on  proof  of  Bpecial  pecuniary  dam- 
age, the  husband  should  sue  alone. 
With  this  agrees  Johnson  v.  Dicken, 
25  Mo.  580* 

By  the  Pennsylvania  statute,  hus- 
band and  wife  are  permitted  to 
recover  their  different  amounts  of 
damages  by  a  double  verdict  ren- 
dered in  the  same  suit;  thus  pre- 


serving the  separation  of  suits  in 
substance,  but  combining  them  in 
form.  Standen  v.  Pa.  R.  Co.,  214 
Pa.  St.  189,  6  Anno.  Cas.  408. 

Though  the  wife  finally  died  of 
the  injury,  and  therefore  no  action 
for  the  principal  cause  of  action 
can  be  sustained  except  by  statute 
(see  post,  sec.  119),  the  husband  can 
recover  for  the  cost  of  medical  treat- 
ment before  her  death.  Sherlag  v. 
Kelly,  200  Mass.  232,  128  Am.  St. 
Rep.  414,  19  L.  R.  A.  (N.  S.)  633. 

36— Arbuckle  v.  Walker,  63  Vt. 
34;  Stewart  v.  Patrick,  68  N.  Y. 
450;  Bushong  v.  Rector,  32  W.  Va. 
311,  25  Am.  Si.  Rep.  817;  Hodson 
v.  Van  Fossen,  26  Mich.  68. 

37— Cole  v.  Shurtleff,  41  Vt.  311, 
98  Am.  Dec.  587;  Cole  v.  Seeley, 
25  Vt.  220,  60  Am.  Dec.  258;  Plat- 
ner  v.  Patchen,  19  Wise.  333;  Can- 
non v.  Grantham,  45  Miss.  94;  Mc- 
Mahon  v.  Perkins,  22  R.  I.  116; 
Parker  v.  Stead,  1  Lea  (Tenn.) 
206;  Coles  v.  Hurt,  75  Va.  380; 
Gage  v.  Reed,  15  Johns.  (N.  Y.) 
403. 

38—2  Kent's  Com.  149;  Kosmin- 
sky  v.  Goldberg,  44  Ark.  402; 
Heckle  v.  Lurvey,  101  Mass.  344, 
3  Am.  Rep.  366;  Franklin's  Appeal 
115  Pa.  St.  534,  2  Am.  St.  Rep. 
583;    Baker   v.    Braslin,    16   R.    I. 
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Three  processes  have  co-operated  to  extend  the  capac- 
ity of  married  women  to  sue  and  be  sued;  the  first  is 
the  establishment  of  the  equitable  doctrine  of  her  sole  and 
separate  estate,  as  to  which  she  could  sue  and  be  sued, 
in  the  equity  courts  only,  as  a  single  woman ; 89  the  second 
is  the  general  extension  by  modern  statutes  of  her  prop- 
erty rights.  By  these  statutes,  all  her  property  has 
become  sole  and  separate  estate,  in  relation  to  which  she 
can  sue  or  be  sued  in  equity,  and  she  has  acquired  the 
capacity  to  make  contracts,  from  which  her  right  to  sue, 
and  her  liability  to  be  sued,  follow  as  matter  of  course.40 
The  third  factor  in  the  process  is  the  code  system  of  prac- 
tice and  pleading,  by  which,  in  most  of  the  states,  legal 
and  equitable  actions  have  become  fused.  By  the  codes, 
the  wife's  rights  and  liabilities,  formerly  recognized  in 
equity  only,  are  enforceable  in  the  code  civil  action. 
In  many  states,  also,  the  statutes  have  directly  con- 
ferred on  the  wife  the  right  to  sue  and  be  sued.  The 
extent  to  which  these  several  facts  have  altered  the  law 
in  this  respect  differs  very  widely  in  different  states.  In 
many  of  the  most  progressive  states,  she  is  now  as  free  to 
sue  any  person,  or  to  be  sued  by  him,  as  is  her  husband;41 


635,  6  L.  R.  A.  718;  Brown  v.  Kem- 
per, 27  Md.  666;  OarLeton  v.  Hay- 
wood, 49  N.  H.  314;  Baker  v. 
Young,  44  III  42,  92  Am.  Dec.  149; 
Marshall  v.  Oakes,  61  Me.  308.  And 
this  rule  is  not  altered  by  a  stat- 
ute providing  that  "A  married 
woman  may  in  all  cases  sue  and  be 
sued  without  joining  her  husband 
with  her,  except  in  cases  where 
the  cause  of  action  exists  in  favor 
of,  or  against,  both."  McElfresh  v. 
Kirkendall,  36  Iowa  224.  See  Mar- 
cus ▼.  Rovinsky,  95  Me.  106. 

39— See  post,  ch.  VH. 

40— See  past,  ch.  VIII. 


41 — The  line  of  argument  which 
has  been  taken  in  such  cases  as 
Wright  v.  Wright,  54  N.  Y.  437, 
and  Mathewson  v.  Mathewson,  79 
Conn.  23,  5  L.  R.  A.  (N.  6.)  611, 
6  Anno.  Gas.  1027,  in  which  the 
right  of  husband  and  wife  to  sue 
each  other,  for  the  enforcement  of 
ordinary  property  and  contract 
rights,  has  been  deduced  from  the 
general  alteration  in  the  status  and 
capacity  of  married  women,  applies 
a  fortiori  to  support  suits  between 
the  wife  and  third  persons.  See 
other  cases  similar  to  the  above, 
post,  §  51,  notes  47-49. 


LEGAL  CAPACITY  OF  THE  MARRIED  WOMAN  97 

and  he  need  not  be  joined  with  her  in  the  suit,  either  as 
plaintiff  or  as  defendant. 

The  right  of  suit  between  husband  and  wife  will  be 
discussed  in  the  next  chapter. 


B.R.— 7 


CHAPTER  V. 

CONTRACTS,  COMMUNITY  OF  PROPERTY 

INTERESTS,  AND  SUITS  BETWEEN 

HUSBAND  AND  WIFE. 

§43.  Antenuptial  contracts.  A  contract  between  a 
betrothed  couple  as  to  their  future  property  rights  was 
not  within  the  technical  objection  applying  to  contracts 
between  those  who  had  become  one  person  in  law  by  mar- 
riage ;  and  yet  it  is  evident  that  peculiar  considerations  of 
equity  apply  to  dealings  between  persons  in  such  a  situa- 
tion, and  that  the  law  might  naturally  regard  with  some 
jealousy  private  stipulations  by  which  the  property  re- 
lations of  husband  and  wife,  as  defined  by  the  general 
law,  would  be  to  a  greater  or  less  extent  altered.  The 
common  law  rule  was  that  such  contracts  were  void  as  to 
all  rights  to  accrue  during  the  marriage;  but  valid  as 
to  rights  which  were  to  take  effect  only  after  the  mar- 
riage is  over.1    The  first  part  of  this  rule  inevitably  re- 


1 — Page  v.  Acton,  1  Ld.  Raynd. 
515,  12  Mod.  288;  Milbourn  y. 
Ewert,  5  Durnf.  &  East  (T.  R.) 
,381;  Brown  v.  Slater,  16  Conn.  192, 
'41  Am.  Dec.  136;  Miller  v.  Goodwin, 
8  Gray  (Mass.)  542;  SullingB  v. 
Richmond,  5  Allen  (Mass.)  187,  81 
Am.  Dec.  742;  Re  Canister's  Estate, 
153  N.  Y.  294,  60  Am.  St.  Rep.  620 ; 
Peck  v.  Vandemark,  99  N.  Y.  29. 
But  where  an  intending  husband 
agreed  that  the  wife  should  have  an 
annuity  of  four  hundred  dollars 
after  his  death,  and  she  accepted 


his  covenant  in  satisfaction  and  lieu 
of  dower,  it  was  held  that  her  cove- 
nant was  not  extinguished  by  the 
marriage,  but  that,  if  the  annuity 
had  never  been  settled  upon  her,  her 
release  of  dower  is  without  consid- 
eration and  will  not  be  enforced. 
Gibson  v.  Gibson,  15  Mass.  106,  8 
Am.  Dec.  94. 

It  is  believed  that  the  text  states 
the  true  doctrine  of  the  common 
law  concerning  antenuptial  agree- 
ments, and  the  distinction  between 
the  legal  and  equitable  rules;  but 
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suits  from  the  doctrine  already  stated,  that  the  husband 
had  the  right  to  reduce  to  his  own  possession  the  wife's 
choses  in  action ;  this  would  confer  upon  him  the  control 
and  beneficial  title  in  any  right  of  action  which,  by  the 
antenuptial  agreement,  she  might  have  against  him,  and 
therefore  nullify  it.  As  to  the  second  part  of  the  rule :  the 
betrothed  couple  might  make  a  valid  agreement  to  affect 
their  succession  to  each  other's  property  after  death,  as 
that  the  wife  should  receive  some  other  estate  in  lieu  of 
dower,2  that  she  should  not  claim  her  statutory  share  in 
his  estate,  or  have  her  allowance  for  support.8 

But  such  an  agreement  is  open  to  very  great  suspicion, 
and  will  not  be  enforced  unless  it  was  fair  and  reasonable 
to  the  wife ;  and  not,  usually,  unless  there  was  a  reason- 
able provision  or  settlement  made  upon  her  in  lieu  of  the 
rights  which  she  relinquished,  or  unless  the  husband  relin- 
quished rights  in  her  estate  which  made  a  fair  considera- 
tion. "The  rule  undoubtedly  is  that  every  presumption 
is  against  the  validity  of  the  contract,  and  the  burden  of 
proof  is  upon  the  husband,  or  those  who  represent  him, 
to  uphold  and  enforce  the  same. ' ' 4    In  equity,  the  above- 


the  common  law  relation  has  been 
so  modified  and  obscured  by  statutes 
and  by  equitable  doctrines  that 
many  of  the  cases  ignore  the  distinc- 
tion between  agreements  to  be 
effective  during  the  coverture,  and 
those  to  take  effect  after  its  dis- 
solution, and  put  the  validity  of  all 
such  agreements  on  their  fairness 
and  the  good  faith  with  which  they 
were  made,  whether  the  question  be 
raised  in  a  legal  or  in  an  equit- 
able action. 

2 — See  post,  f  58. 

3 — 8taub's  Appeal,  6Q  Conn.  187; 
Paine  v.  Hollister  139  Mass.  144; 
Buffington  v.  Buffington,  151  Ind. 
200;  Appleby  v.  Appleby,  100  Minn* 
408,  117  Am.  St.  Rep.  709,  10  L. 
R.  A.   (N.  S.)   590,  10  Anno.  Cae. 


563;  Cummings  v.  Cummings,  25 
R.  I.  528.  Contra>  Suitings  v.  Rich- 
mond, 5  Allen  (Mass.)  187,  81  Am. 
Dec.  742. 

4— Pierce  v.  Pierce,  71  N.  Y.  154, 
27  Am.  Rep.  22  and  note;  Andrews 
v.  Andrews,  8  Conn.  79,  85;  War- 
ner's Appeal,  210  Pa.  St.  431;  Gil- 
more  t.  Gilmore,  7  Ore.  374,  33  Am. 
Rep.  710;  Achilles  v.  Achilles,  151 
I1L  136.  A  charge  that  "the  woman 
was  bound  to  exercise  her  judg- 
ment and  take  advantage  of  the  op- 
portunities that  existed  to  obtain 
information;  if  she  did  not  do  so, 
it  was  her  own  fault;  the  parties 
were  dealing  at  arm's  length,"  was 
held  erroneous.  Kline  v.  Kline,  57 
Pa.  St.  120. 
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stated  distinction  between  agreements  to  take  effect  dur- 
ing the  coverture,  and  those  which  are  to  take  effect  only 
after  its  termination,  is  disregarded,  and  antenuptial 
agreements  of  a  fair  and  reasonable  character,  where  no 
imposition  has  been  practiced,  are  freely  enforced.5 


5— Schouler  on  Dom.  Rel.,  §  173; 
2  Kent's  Com.  165;  McNutt  v.  Mc- 
Nutt,  116  Ind.  545,  2  L.  R.  A.  372; 
Andrews  v.  Andrews,  8  Conn.  79; 
Baldwin  v.  Carter,  17  Conn.  201,  208, 
42  Am.  Dec.  735;  Murdock  v.  Mur- 
dock,  219  III  123;  Sullings  v.  Sul- 
lings,  9  Allen  (Mass.)  234;  Tarbell 
v.  Tarbell,  10  Allen    (Mass.)    278; 
Paine  v.  Hollister,  139  Mass.  144; 
Neely'a  Appeal,  124  Pa.  St.  406,  10 
Am.  St.  Rep.  594;  Robinson's  Ap- 
peal, 222  Pa.  St.  115;  Peck  y.  Peck, 
12   R.   I.   485,    34   Am.   Rep.   702 
Mintier  v.  Mintier,  28  Ohio  St.  507 
Desnoyer  v.  Jordan,  27  Minn.  295 
Chaffee  v.  Chaffee,  70  Vt.  231;  Gel 
zer  v.  Gelzer,  Bailey's  Eq.    (S.  C.) 
387,   23   Am.   Dec   180;   Brooks   v. 
Austin,  95  N.  C.  474. 

In  Neely'a  Appeal,  supra,  the 
court  spoke  as  follows  about  the 
equitable  considerations  applicable 
to  the  marriage  of  mature  persons: 
"There  is  a  marked  distinction  be- 
tween this  case  and  that  of  a  young 
couple  just  entering  upon  the  voy- 
age of  life.  In  the  latter  instance 
they  grow  up  together;  the  wife  is 
the  mother  of  his  children;  she 
shares  his  burdens  in  hfe  early 
struggles,  and  often  by  her  thrift 
and  economy  materially  aids  him  in 
the  accumulation  of  his  fortune.  To 
cut  off  such  a  wife  with  a  mere 
support  during  life  would  be  as  un- 
just as  it  would  be  ungenerous.  But 
when  a  man  in  the  decline  of  life, 
who  has  been  twice  a  widower,  and 
who  has  two  sets  of  children,  for 


the  third  time  leads  a  woman  to 
the  altar,  and  an  elderly  woman  at 
that,  it  is  very  different.  In  such 
case  the  wife  reaps  where  she  has 
not  sown,  and  if  she  is  provided 
with  a  comfortable  support  after 
her  husband'B  death  she  has  no  just 
cause  of  complaint.  In  any  event, 
if  she  is  dissatisfied,  she  ought  to 
refuse  to  sign  the  contract,  and  not 
accept  its  benefits  during  her  hus- 
band's life,  and  then  seek  to  re- 
pudiate it  after  his  death."  See  the 
similar  suggestion  in  Andrews  v. 
Andrews,  8  Conn.  79. 

In  Lukens'8  Appeal,  143  Pa.  St. 
366,  24  Am.  St.  Rep.  557,  13  L.  R. 
A.  581,  a  wife  who  had  made  an 
antenuptial  agreement  for  the  re- 
lease of  all  claims  upon  the  hus- 
band's estate,  upon  considerations 
that  the  court  held  to  be  fair,  be- 
coming discontented  with  the  agree- 
ment, separated  from  her  husband, 
and  returned  to  him  only  on  his 
agreement  to  revoke  the  antenuptial 
agreement.  Held,  that  this  revoca- 
tion was  procured  by  such  abuse 
of  the  marital  relation  as  would 
make  it  against  public  policy  to  en- 
force it.  The  wife  was  therefore 
held  bound  by  her  release. 

In  Taylor  v.  Rickman,  1  N.  C. 
278,  and  Rockafellow  v.  Newcomb, 
57  111.  186,  conveyances  given  by 
the  man  in  anticipation  of  marriage 
were  set  aside  as  procured  by  un- 
due influence  and  imposition.  In 
the  latter  case,  the  woman  after 
obtaining  the  conveyance  refused  to 


•  •' 
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An  important  and  frequent  class  of  contracjs-iias  thus 
grown  up,  known  as  "Marriage  Settlements, ^.-bj:  which 
parties  intending  marriage  agree  to  settle  their*proj>erty 
rights  and  relations  on  a  different  basis  from  that  pro- 
vided by  the  general  law.    Such  contracts,  if  fairly  m4<^,-# 
are  viewed  with  favor  rather  than  with  disfavor  by  the"* 
courts.6    The  marriage  itself  is  a  sufficient  consideratiorf  "•"/ 
to  support  the  agreements  contained  therein;  and  this  is    \ 
so  although  a  valid  engagement  of  marriage  may  have 
been  entered  into  by  the  parties  before  the  antenuptial 
agreement  was  made.7 

By   such  marriage   settlements,  it  is   often   agreed 


marry  the  man.  The  court  ob- 
served: "This  man,  with  his  fervid 
passion  and  strong  love,  was  not 
well  matched  against  an  accom- 
plished woman  in  the  incipient 
stages  of  their  engagement.  *  * 
*  A  woman  can  always  exercise 
an  undue  influence  over  the  man 
she  professes  to  love."  It  is  hardly 
necessary  to  say  that  in  the  great 
majority  of  cases  it  is  the  woman 
who  has  been  held  to  be  over- 
reached. 

In  Hudnall  v.  Ham,  183  I1L  486, 
75  Am.  St.  Rep.  124,  48  L.  R.  A. 
557,  a  husband  and  wife  had  made 
a  fair  and  well-considered  ante- 
nuptial contract,  by  which  an  ex- 
isting will  of  the  husband  in  favor 
of  third  persons  was  to  have  full 
effect,  the  wife  relinquishing  all 
right  adverse  to  it.  The  will  having 
been,  as  matter  of  law,  revoked 
by  the  marriage,  it  was  held  that 
the  antenuptial  agreement,  and  the 
will  as  a  part  of  it,  would  be  en- 
forced against  the  wife  as  an  equit- 
able assignment.  Lant's  Appeal,  95 
Pa.  St.  279,  40  Am.  Rep.  646,  is 
very  similar,  a  like  contract  being 
enforced  against  the  surviving  hus- 


band. See,  also,  Osgood  v.  Bliss, 
141  Mass.  474,  55  Am.  Rep.  488. 

6— Appleby  v.  Appleby,  100  Minn. 
408,  117  Am.  St.  Rep.  709,  10  L. 
R-  A.  (N.  S.)  590,  10  Anno.  Cas. 
563;  McNutt  v.  McNutt,  116  Ind. 
545,  2  L.  R.  A.  372;  Hafer  v.  Hafer, 
33  Kan.  449;  Forwood  v.  Forwood. 
86  Ky.  114;  Achilles  v.  Achilles,  151 
III  136. 

7 — Appleby  v.  Appleby,  supra; 
McNutt  v.  McNutt,  supra;  Hafer 
Hafer,  supra;  Forwood  v.  Forwood, 
supra;  Barnum  v.  LeMaater,  110 
Tenn.  638;  Cole  v.  Am.  Baptist 
Home  Missionary  Society,  64  N.  H. 
445;  Fisher  v.  Koontz,  110  Iowa 
498. 

In  Borgess  v.  Richards,  39  W. 
Va.  567,  45  Am.  St.  Rep.  938,  26 
L.  R.  A.  537,  a  case  where  an  ante- 
nuptial contract  was  attacked  by 
creditors  as  in  fraud  of  their  rights, 
the  court  said:  "The  contract  in 
this  case  was  not  only  on  consid- 
eration deemed  valuable  in  law,  but 
on  the  highest  consideration  known 
to  the  law,  to  wit,  marriage." 

Spurlock  v.  Brown,  91  Tenn.  241, 
contains  an  interesting  discussion 
of    the    different    value    given    by 


•        •      • 

•  •  • 
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that  the..£r.<iperty  owned  by  the  wife  before  coverture 

shall  cQtftlnue   to   be   her   own,   free   from   any   title 

or  .control  in  the  husband,  powers  are  often  granted 

to%  ofr.  reserved  by  the  wife  to  deal  with  her  prop- 

a  etty-  as  a  feme  sole,  and  to  execute  conveyances  thereof, 

•Vailcl  property  of  the  husband  may  be  settled  upon  her  as 

m  \  v  -her  sole  and  separate  estate.    In  this  way,  the  wife  may 

./••//  have  property  not  within  the  general  marriage  law;  and 

■••. "      at  an  early  time  the  courts  of  equity  recognized  such 

"sole  and  separate  estate"  of  married  women,  as  to 

which  the  owner  was  regarded  as  a  single  woman,  with 

all  the  powers  which  a  single  woman  has.    This  topic 

will  be  more  fully  considered  in  a  subsequent  chapter.8 

§44.  Postnuptial  contracts  of  an  executory  nature. 
It  results  from  the  general  theory  of  the  unity  of  husband 
and  wife  at  the  common  law  that  no  executory  contract 
can  be  made  between  them  during  the  marriage.  Thus, 
if  they  agree  to  form  a  partnership,  it  is  not  binding  upon 
the  wife,  and  she  cannot  be  held  liable  as  a  partner  by 
creditors  of  the  firm.9    And  if  either  husband  or  wife 


different  courts  to  the  marriage 
itself  as  a  consideration}  the  court 
concluding  that,  if  the  contract  was 
in  fact  given  for  the  consideration 
of  the  marriage,  that  would  be  a 
sufficient  consideration  to  support 
it;  but  that,  If  the  contract  pur- 
ported to  be  in  consideration  of  mu- 
tual pecuniary  benefits,  and  it  ap- 
peared that  the  wife  released  valu- 
able rights  in  ignorance  of  the  fact 
that  her  personal  property  would 
pass  to  the  husband  by  the  mar- 
riage, the  contract  would  not  be  en- 
forced against  her. 

8 — See   post,  ch.  VII. 

9 — Barlow  v.  Parsons,  73  Conn. 
696. 

And  statutes  giving  the  wife 
general  contractual  powers  have  of- 


ten been  held  not  to  authorize  a 
partnership  between  husband  and 
wife.  Lord  v.  Parker,  3  Allen 
(Mass.)  127;  Haggett  v.  Hurley,  91 
Me.  442,  41  L.  R.  A.  362;  Gilkerson 
v.  Sallinger,  56  Ark.  294,  35  Am. 
St.  Rep.  105,  16  L.  R.  A.  526;  Haas 
v.  Shaw,  91  Ind.  384,  46  Am.  Rep. 
607;  Artman  v.  Ferguson,  73  Mich. 
146,  16  Am.  St.  Rep.  572,  2  L.  R. 
A*  343;  Board  of  Trade  v.  Hayden, 
4  Wash.  263,  31  Am.  St.  Rep.  919, 
16  L.  R.  A.  530;  Fuller  v.  McHenry, 
83  Wise.  573,  18  L.  R.  A.  512. 

In  other  states  the  statutes  are 
differently  construed  so  as  to  per- 
mit partnerships  between  a  man 
and  wife.  Hoaglin  v.  Henderson, 
119  Iowa  720,  61  L.  R.  A.  756;  Noel 
v.  Kinney,  106  N.  Y.  74,  60  Am. 
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gives  the  other  a  promissory  note,  it  is  void,  though  en- 
dorsed over  to.  an  innocent  holder,  who  did  not  know  of 
the  relation  between  maker  and  payee.10  But  in  equity 
contracts  between  husband  and  wife  have  been  recognized 
and  enforced  from  an  early  time,  the  same  conditions  be- 
ing imposed,  and  the  same  caution  exercised,  as  in  the 
case  of  antenuptial  contracts,  as  above  discussed. 

MThe  unity  of  husband  and  wife,  by  which  the  legal 
existence  of  the  wife  was  merged  with  that  of  her  hus- 
band, preventing  them  from  contracting  with  each  other 
as  if  they  were  two  distinct  persons,  never  prevailed  in 
courts  of  equity.  It  may  be  more  accurate  to  say  that 
courts  of  equity  disregard  the  fiction  upon  which  the  com- 
mon law  proceeded,  and  are  accustomed  to  lay  hold  of 
and  give  effect  to  transactions  or  agreements  between 
husband  and  wife,  according  to  the  nature  and  equity  of 
the  case.  It  does  not  limit  its  inquiry  to  the  ascertain- 
ment of  the  fact  whether  what  had  taken  place  would,  as 
between  other  persons,  have  constituted  a  contract,  and 
give  relief  as  matter  of  course  if  a  formal  contract  be 
established,  but  it  further  inquires  whether  the  contract 
was  just  and  fair,  and  equitably  ought  to  be  enforced, 
and  administers  relief  where  both  the  contract  and  the 
circumstances  require  it"11     The  wife's  contract  with 


Rep.  423;  Suau  v.  Gaffe,  122  N.  T. 
308,  9  L.  R.  A.  593 ;  Lane  v.  Bishop, 
65  Vt.  575;  Burney  v.  Savannah 
Grocery  Co.,  98  6a.  711,  58  Am.  St. 
Rep.  342);  Morrison  v.  Dickey,  122 
Ga.  353,  69  L.  R.  A.  87;  Toof  v. 
Brewer    (Miss.)   3  So.  571. 

10— ICat'l  Granite  Bank  v. 
Wicker,  173  Mass.  517,  73  Am.  St. 
Rep.  317;  Roby  v.  Phelan,  118 
Mass.  541;  Nat'l  Granite  Bank  v. 
Tyndale,  176  Mass.  547,  51  L.  R. 
A.  447;  Ellsworth  v.  Hopkins,  58 
Vt  705;  Hoker  v.  Boggs,  63  IU. 
161.  This  rule  invalidates  a  note 
given  to  a  wife  by  a  firm  of  which 


the  husband  is  a  member;  Clark  v. 
Patterson,  158  Mass.  388,  35  Am. 
St.  Rep.  498;  or  a  loan  made  by 
her  to  such  a  firm;  Fowle  v.  Tor- 
rey,  135  Mass.  97. 

But  if  the  note  was  made  by 
the  husband  to  a  third  person  and 
immediately  indorsed  to  the  wife, 
it  is  a  valid  chose  of  action  in  her 
hands,  which  she  can  collect  from 
his  estate,  though  the  third  person 
had  no  interest,  and  was  used  as 
payee  merely  to  avoid  the  objec- 
tion arising  from  the  coverture. 
Spooner  v.  Spooner,  155  Mass.  52. 

11— Hendricks  y.  Isaacs,  117  N. 
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her  husband  will  not  ordinarily  be  enforced  against  her, 
even  in  equity,  unless  she  receive  an  actual  consideration 
of  value  or  benefit  to  herself. 

Where,  however,  such  a  contract  has  been  partially 
executed,  where,  that  is,  one  party  has  transferred  prop- 
erty to  the  other  on  the  faith  of  the  contract,  the  courts 
of  equity,  even  if  not  enforcing  the  contracts  directly, 
will  enforce  such  equities  as  arise  from  the  partial  per- 
formance. The  courts  in  such  a  case  enforce  the  result- 
ing equities  rather  than  the  contract.12 


Y.  411,  15  Am.  St.  Rep.  524,  6  L. 
R  A.  559;  Boland  v.  CNeil,  72 
Conn.  217;  Wallingsford  v.  Allen 
10  Pet.  (U.  S.)  58a,  594;  Darling- 
ton's Appeal,  86  Pa.  St.  512,  27  Am. 
Rep.  726;  Haussman  v.  Burnham, 
59  Conn.  117,  21  Am.  St.  Rep.  74; 
DeRuiter  v.  DeRuiter,  29  Ind.  Ap. 
9,  91  Am.  St.  Rep.  106;  Munday  v. 
Collier,  52  Ark.  126;  Morrison  v. 
Thistle,  67  Mo.  596;  Kimball  v. 
Kimball,  75  N.  H.  291;  Buttlar  v. 
Buttlar,  71  N.  J.  Eq.  671;  Simms 
v.  Ricketts,  35  Ind.  181,  9  Am.  Rep. 
679;  Bowie  v.  Stonestreet,  6  Md. 
418,  61  Am.  Dec  318;  Hinkle  v. 
Hinkle,  34  W.  Va.  142. 

But  in  Massachusetts  the  courts 
hold  the  contract  unenforceable  in 
equity  as  well  as  at  law.  Fowle  t. 
Torrey,  135  Mass.  87;  Clark  v.  Pat- 
terson, 158  Mass.  388,  35  Am.  St. 
Rep.  498;  Nat'L  Granite  Bank  v. 
Tyndale,  176  Mass.  547,  51  L.  R.  A. 
447. 

But  see  Frankel  v.  Frankel,  173 
Mass.  214,  73  Am.  St.  Rep.  266. 

So  in  Michigan:  Jeune  v.  Marble, 
37  Mich.  322. 

Mr.  Pomeroy,  in  his  treatise  on 
Equity  Jurisprudence,  |  1121,  holds 
that  the  equitable  recognition  of 
a  wife's  power  to  contract  exists 


solely  as  an  incident  to  her  "sole 
and  separate  estate,"  and  is  ef- 
fective only  as  creating  a  charge 
on  such  real  estate.  He  says: 
"Equity  has  never  clothed  married 
women  with  the  capacity  to  bind 
themselves  personally  by  contract." 
It  is  believed  that  the  cases  cited 
in  this  note  show  that  the  doctrine 
is  broader  than  is  stated  by  Mr. 
Pomeroy,  and  extends  (except  in 
Massachusetts)  to  clothe  her,  in 
equity,  with  a  general  contractual 
power.  Land  v.  Shipp,  98  Va.  284, 
50  L.  R.  A.  560,  holds  that  a  mar- 
ried woman  cannot,  by  post-nuptial 
agreement,  release  to  hef  husband 
her  right  of  dower;  though  she  may 
be  barred  of  dower  by  accepting,  af- 
ter her  husband's  death,  the  agreed 
substitute  for  dower.  The  court 
cite  Rhodes  v.  Davis,  61  Mich.  306, 
as  contra. 

12—3  Pom.  Eq.  Jur.  §§1121- 
1126,  Kesner  v.  Trigg,  98  TJ.  6.  50; 
Demarest  v.  Terming,  62  N.  J.  Eq. 
663;  Haussman  v.  Burnham,  59 
Conn.  117,  21  Am.  St.  Rep.  74; 
Manning  v.  Pippen,  86  Ala.  357,  11 
Am.  St  Rep.  46;  Veal  v.  Veal,  69 
Ky.  314,  25  Am.  St.  Rep.  534; 
Bowie  v.  Stonestreet,  6  Md.  418,  61 
Am.  Dec.  318;   Johnston  v.  John* 
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The  modern  statutes  which  confer  upon  married  women 
property  rights  and  powers  of  contract  often  in  terms 
confer  only  the  power  of  making  contracts  with  third 
persons;  but  even  with  such  limitation  in  the  express 
terms  of  the  statute  it  has  been  held  by  the  courts 
of  some  states  that  the  statutory  overthrow  of  the 
theory  that  husband  and  wife  are  but  one  person 
as  to  their  property,  the  conferring  on  her  of  property 
rights  which  virtually  make  all  her  property  "sole  and 
separate  estate,"  and  the  emancipation  of  wives  from 
dependence  upon  and  subjection  to  their  husbands  by 
the  change  in  social  customs  as  well  as  in  law, 
have  rendered  the  old  legal  views  of  postnuptial 
contracts  obsolete,  and  necessitated  the  enforcement 
of  agreements  between  husband  and  wife ;  and  under  the 
code  system  it  is  not  always  essential  that  the  action 
should  be  one  of  a  strictly  equitable  nature.13  While 
other  courts  have  applied  the  ordinary  rule  of  construct- 
ing statutes  which  are  in  derogation  of  the  common  law 
strictly,  and  have  held  that  a  wife  could  not  make  a  legal 
contract  with  her  husband,  unless  the  statute  expressly 
validated  such  contract.14 


ston,  173  Mo.  91,  96  Am.  St.  Rep. 
486;  Baird  v.  Connell,  121  Iowa  278; 
Burkholder'B  Appeal,  105  Pa.  St.  31. 
13 — Perhaps  the  most  thorough- 
going assertion  of  the  revolution 
accomplished  in-  the  status  of  mar- 
ried women,  which  necessarily  ex- 
tends to  them  rights  even  beyond 
the  express  terms  of  the  statutes,  is 
to  be  found  in  Mathewson  v.  Math- 
ewson, 79  Conn.  23,  5  L.  R.  A.  (N. 
8.)  611,  6  Anno.  Cas.  1087.  See, 
also,  Spitz's  Appeal,  56  Conn.  184, 
7  Am.  St.  Rep.  303;  Peaks  v.  Hutch- 
inson, 96  Me.  530,  59  L.  R.  A.  279 
(but  she  cannot  enter  into  a  part- 
nership with  him:  Haggett  v.  Hur- 
ley, 91  Me.  442,  41  L.  R.  A.  362) ; 


Rice  v.  Sally,  176  Mo.  107;  May 
v.  May,  9  Neb.  16,  31  Am.  Rep.  399; 
Crum  v.  CRear,  132  IU.  443. 

In  some  states  the  statutes  settle 
the  question  by  expressly  giving  the 
power  to  husband  and  wife  to  con- 
tract together.  Osborne  v.  Cooper, 
113  Ala.  405,  59  Am.  St.  Rep.  117; 
Jones  v.  Chenault,  124  Ala.  610,  82 
Am.  St.  Rep.  211;  Dimond  v.  Sand- 
erson, 103  Cal.  97;  O'Connell  v. 
Taney,  16  Col.  353,  25  Am.  St.  Rep. 
275. 

14 — Barnett  v.  Harsbarger,  105 
Ind.  410;  Heacock  v.  Heacock,  108 
Iowa  540,  75  Am.  St.  Rep.  273; 
Kniel  v.  Eggleston,  140  Mass.  202; 
Plaieted  y.  Hair,  150  Mass.  275,  5 
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§45.  Contracts  for  separation  or  separate  main- 
tenance. One  class  of  agreements  between  husband  and 
wife  require  particular  discussion :  those,  to  wit,  in  which 
the  marital  couple  agree  to  live  separate,  or  agree  on  an 
adjustment  of  their  property  rights,  or  on  the  manner 
in  which  the  wife 's  maintenance  shall  be  furnished  by  the 
husband,  in  view  of  an  existing  or  contemplated  separa- 
tion. Such  agreements  raise  questions  of  public  policy 
which  have  been  viewed  very  differently  by  different 
courts;  and  the  actual  decisions  are  in  very  great  con- 
fusion and  contradiction.15  It  was  formerly  held,  both 
in  England  and  in  the  United  States,  that  an  agreement 
between  a  husband  and  wife  to  live  separate,  or  an  agree- 
ment between  the  husband  and  a  trustee  for  the  wife, 
who  covenants  that  she  will  live  apart  from  him,  was  void, 
as  being  in  violation  of  the  obligations  of  the  marriage 
contract,  and  contrary  to  public  policy.  The  ecclesias- 
tical courts,  which  formerly  in  England  had  the  jurisdic- 
tion over  suits  for  divorce,  for  judicial  separation,  and 
for  restitution  of  conjugal  rights,  and  also  the  probate 


L.  R.  A.  664;  Atkins  v.  Atkins,  195 
Mass.  124,  182  Am.  St.  Rep.  221, 
11  L.  R.  A.  (K.  6.)  273;  Jeune  v. 
Marble,  37  Mich.  322;  Farmer 
v.  Farmer,  3ft  N.  J.  Eq.  211; 
Small  v.  Small,  129  Pa.  St.  366. 
See  Haggett  v.  Hurley,  91  Me.  442, 
41  L.  R.  A.  362;  White  v.  Wager, 
25  N.  Y.  328. 

15 — Chancellor  Kent's  -views  on 
the  topic,  and  his  discussion  of  the 
decisions  down  to  about  1840,  will 
be  found  in  his  text  and  notes,  2 
Kent's  Com.  176-178.  See,  also,  the 
exceptionally  valuable  opinion,  in 
which  the  history  of  the  subject 
is  carefully  stated,  and  the  cases 
reviewed,  in  Foot*  v.  Nickerson,  70 
N.  H.  496,  54  L.  R.  A.  654. 


"The  question  has  been  the  sub- 
ject of  much  litigation  and  with 
varied  results.  Not  only  do  the 
cases  in  one  state  conflict  with 
those  in  another,  but  in  the  same 
jurisdiction  the  views  of  one  gen- 
eration have  often  been  held  to  be 
erroneous  in  later  "time.  There  is 
disagreement  not  only  as  to  what 
the  law  is,  but  also  as  to  the  his- 
tory of  the  law,  and  how  it  was 
held  to  be  in  former  times.  In  order 
then  to  reach  a  satisfactory  solu- 
tion of  the  question,  it  is  essen- 
tial to  examine  with  some  minute- 
ness the  historical  aspect  of  the 
law  applicable  to  this  case."  Foote 
v.  Nickerson,  ut  supra. 
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and  testamentary  jurisdiction,  in  which  such  agreements 
often  became  important,  always  maintained  this  view.16 
The  common  law  and  chancery  courts,  however,  during 
the  latter  half  of  the  eighteenth  and  first  half  of  the  nine- 
teenth century,  began  to  give  a  fluctuating  but  increasing 
recognition  to  such  contracts.  The  transfer  of  divorce 
and  probate  jurisdiction  from  the  ecclesiastical  courts 
to  the  king's  courts  by  statute  in  1857  made  the  latter 
doctrine  dominant;  and  it  has  finally  become  the  estab- 
lished law  of  England  that  an  agreement  between  hus- 
band and  wife  to  live  separate,  and  that  neither  of  them 
will  bring  an  action  for  divorce,  nor  for  the  restitution 
of  conjugal  rights,  with  provisions  adjusting  the  prop- 
erty rights  of  the  parties,  and  providing  for  the  mainte- 
nance of  the  wife  in  view  of  such  separation,  is  valid  in 
equity  and  in  the  probate  courts,  which  have  equitable 
jurisdiction,  and  will  be  enforced  not  only  in  relation  to 
the  property  agreements,  but  also  in  regard  to  the  agree- 
ment to  live  apart.17 


w 


'This  court  considers  a  pri- 
yate  separation  as  an  illegal  con- 
tract, implying  a  renunciation  of 
stipulated  duties,  a  dereliction  of 
those  mutual  offices  which  the  par- 
ties are  not  at  liberty  to  deBert, 
an  assumption  of  a  false  character 
in  both  parties,  contrary  to  the  real 
status  persona,  and  to  the  obliga- 
tions which  both  of  them  have  con- 
tracted in  the  sight  of  God  and  man 
to  lire  together  'till  death  them  do 
part/  and  on  which  the  solemnities 
both  of  civil  society  and  of  religion 
have  stamped  a  binding  authority, 
from  which  the  parties  cannot  re- 
lease themselves  by  any  private  act 
cf  their  own,  or  for  causes  which 
the  law  itself  has  not  pronounced 
to  Jbe  sufficient  and  sufficiently 
proved.  These  courts,  therefore,  to 
which  the  law  has  appropriated  the 


right  of  adjudicating  upon  the  na- 
ture of  the  matrimonial  contract, 
have  uniformly  rejected  such  cove- 
nants." Mortimer  v.  Mortimer,  2 
Hagg.  Consist.  310,  318. 

17 — Probably  the  most  important 
steps  in  the  process  of  change  were 
the  decisions  of  Corbitt  v.  Poelnitz, 
1  Durnf.  &  East  (T.  $.)  5,  decided 
in  1785 ;  Wilson  v.  Wilson,  1  H.  L. 
538,  5  H.  L.  40,  decided  in  1848  and 
1854;  and  Besant  v.  Wood,  12  Ch. 
D.  605,  decided  in  1879.  In  Corbitt 
v.  Poelnitz,  Lord  Mansfield  held 
that  a  woman  who  was  living  sepa- 
rate from  her  husband,  under  a  deed 
of  separation,  under  which  she  had  a 
considerable  estate  settled  upon  her, 
might  make  contracts,  incur  debts, 
and  sue  and  be  sued,  in  law  as 
well  as  in  equity.  By  the  separation 
agreement  she  acquired  practically 
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This  English  doctrine  has  never  been  accepted  in  the 
United  States  to  its  full  extent.  The  decisions  have  been 
conflicting,  and  the  deduction  of  any  general  rule  of 
American  law  is  very  difficult  to  draw ;  but  the  prevailijig 
distinction  is  as  follows :  the  contract  to  live  separately 


the  status  of  a  feme  sole,  so  far  as 
her  property  rights  were  concerned. 
This  decision,  after  having  been 
several  times  doubted  (see  Ellah  v. 
Leigh,  5  Durnf.  A  East  (T.  K) 
679;  Clayton  v.  Adams,  6  Durnf.  A 
East  (T.  R.)  604),  was  at  length 
overruled  in  1800  by  the  unanimous 
opinion  of  the  judges  in  Marshall  v. 
Button,  8  Durnf.  A  East  (T.  PL) 
645.  In  1835,  in  Warrender  v.  War- 
render,  2  Clark  A  F.  488,  527,  Lord 
Brougham,  speaking  for  the  House 
of  Lords,  said:  "What  is  the  legal 
value  or  force  of  this  kind  of  agree- 
ment in  our  law?  Absolutely  none 
whatever,  in  any  court  whatever, 
for  any  purpose  whatever,  save  and 
except  one  only,  the  obligation  con- 
tracted by  the  husband  with 
trustees  to  pay  certain  sums  to  the 
wife,  the  cestui  que  trust.  In  no 
other  point  of  view  is  any  effect 
given  by  our  jurisprudence,  either 
at  law  or  in  equity,  to  such  a  con- 
tract. No  damages  can  be  recovered 
for  its  breach;  no  specific  perform- 
ance of  its  articles  can  be  decreed. 
No  court,  civil  or  consistorial,  can 
take  notice  of  its  existence." 

In  Wilson  v.  Wilson,  supra,  the 
House  of  Lords  decided  that  an 
agreement  for  separation,  and  an 
adjustment  of  the  property  rights 
of  the  parties  in  accordance  there- 
with, was  valid,  though  the  question 
whether  the  provision  concerning 
the  personal  relations  of  husband 
and  wife  could  be  enforced  by  in- 
junction was  left  undecided.  In  Bes- 


ant  v.  Wood,  supra,  Sir  George 
Jessel,  M.  R.,  went  to  the  full  extent 
of  enforcing  the  agreement  of  the 
wife  to  remain  away  from  the  hus- 
band by  a  decree  for  specific  per- 
formance. He  said.  'Tor  a  great 
number  of  years  both  ecclesiastical 
judges  and  lay  judges  thought  it 
was  something  very  horrible  and 
against  public  policy  that  the  hus- 
band and  wife  should  agree  to  live 
separate,  and  it  was  supposed  that 
a  civilized  country  could  no  longer 
exist  if  such  agreements  were  en- 
forced by  courts  of  law,  whether 
ecclesiastical  or  not.  But  a  change 
came  over  judicial  opinion  as  to 
public  policy;  other  considerations 
arose,  and  people  began  to  think 
that  after  all  it  might  be  better  and 
more  beneficial  for  married  people  to 
avoid  in  many  cases  the  expense 
and  the  scandal  of  suits  of  divorce 
by  settling  their  differences  quietly 
by  the  aid  of  friends  out  of  court* 
although  the  consequence  might  be 
that  they  would  live  separately,  and 
that  was  the  view  carried  out  by 
the  courts  when  it  became  once  de- 
cided that  separation  deeds  per  se 
were  not  against  public  policy." 
This  decision  has  ever  since  been  the 
unquestioned  law  of  England.  See 
Kennedy  v.  Kennedy,  1907  P.  D.  40. 
But  even  in  England  an  agree- 
ment to  take  effect  upon  a  possible 
future  separation  is  void.  West- 
meath  v.  Westmeath,  1  Dow.  A  CL 
510,  541;  Westmeath  v.  Salisbury, 
5  Bligh  (N.  R.)  339,  367. 
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is  itself  invalid  and  cannot  be  enforced,18  Fair  agree- 
ments to  provide  for  the  support  of  the  wife,  or  for  ad- 
justment of  property  rights,  in  view  of  an  existing  sep- 
aration, will  be  upheld  and  enforced  in  equity.  But  the 
agreement  must  be  in  view  of  a  separation  which  has  al- 
ready occurred,  or,  at  least,  of  one  which  has  been  de- 
cided upon  and  is  completed  at  the  making  of  the  agree- 
ment.10 In  some  of  the  stricter  decisions  it  is  held  that 
no  contract  is  valid,  of  which  an  agreement  to  continue 
their  separate  life  is  the  consideration  or  a  part  of  the 
consideration.20  In  other  states  a  more  favorable  view 
than  that  above  stated  is  taken  with  reference  to  sepa- 
rate agreements,  and  the  decisions  approximate  the  Eng- 


1&— Foote  v.  Nickerson,  70  N.  H. 
496,  54  L.  R.  A.  554;  Hill  v.  Hill, 
74  N.  H.  288,  124  Am.  St.  Rep.  966, 
12  L.  R.  A.  (N.  S.)  848;  Aspinwall 
▼.  Aspinwall,  49  N.  J.  Eq.  302; 
MeKee  v.  Reynolds,  26  Iowa  578; 
McCrocklin  v.  McCrocklin,  2  B.  Mon. 
'(Ky.)  370;  Melony  v.Melony,  cited  1 
N.  J.  Eq.  391;  McKennan  v.  Phillips, 
6  Whart.  (Pa.)  571,  37  Am.  Dec. 
438.  But  in  Com.  v.  Richards,  131 
Pa.  St.  209,  it  was  held  that  a  wife 
who  had  made  a  fair  settlement 
with  her  husband,  under  which  they 
each  agreed  to  live  separately,  could 
not  maintain  a  criminal  prosecution 
against  him  for  abandonment  of 
her. 

19 — Walker  v.  Walker,  9  Wall. 
(U.  S.)  743;  Buch  v.  Anthony,  109 
Ga.  349,  77  Am.  St.  Rep.  349;  Sum- 
ner v.  Sumner,  121  Ga.  1;  Gaines  v. 
Poor,  3  Mete.  (Ky.)  503,  79  Am. 
Dec  559;  Carey  v.  Mackey,  82  Me. 
516,  17  Am.  St.  Rep.  500,  9  L.  R.  A. 
113;  Page  v.  Trufant,  2  Mass.  159, 
3  Am.  Dec.  41;  Fox  v.  Davis,  113 
Mass.  255,  18  Am.  Rep.  476;  Steph- 
enson v.  Osborne,  41  Miss.  119,  90 
Am.  Dee.  358;  Aspinwall  v.  Aspin- 


wall, 49  N.  J.  Eq.  302;  Buttlar  v. 
Buttlar,  57  N.  J.  Eq.  645,  73  Am. 
St.  Rep.  648;  Galusha  v.  Galusha, 
116  N.  Y.  635,  15  Am.  St.  Rep.  453, 
6  L.  R.  A.  487 ;  Garver  v.  Miller,  16 
Ohio  St.  527;  Henderson  v.  Hender- 
son, 37  Ore.  141,  82  Am.  St.  Rep. 
741,  48  L.  R.  A.  766;  Com.  v. 
Richards,  131  Pa.  St.  209;  Rains  v. 
Wheeler,  76  Tex.  390;  Swiger  v. 
Swiger,  58  W.  Va.  119;  Randall  v. 
Randall,  37  Mich.  563.  But  a  separ- 
ation agreement  has  been  held  fully 
void  in  North  Carolina.  1  Phillips 
Eq.  (N.  C.)  153,  93  Am.  Dec.  606. 
See  Barnes  v.  Barnes,  104  N.  C. 
613.  And  in  Virginia  their  validity 
in  any  case  is  left  undecided  and 
very  strict  conditions  imposed  to 
any  possible  recognition.  Switzer 
v.  Switzer,  26  Gratt.   (Va.)    574, 

20— Foote  v.  Nickerson,  70  N.  H. 
496,  54  L.  R.  A.  554;  Hill  v.  Hill, 
74  N.  H.  288,  124  Am.  St.  Rep.  966, 
12  L.  R.  A.  (N.  S.)  848;  Baum  v. 
Baum,  109  Wise.  47,  83  Am.  St.  Rep. 
854.  In  Boland  v.  O'Neil,  72  Conn. 
217,  a  contract  following  a  surrep- 
titious marriage,  by  which  the  par- 
ties agreed  to  live  separate,  the  evi- 
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lish  doctrine,21  though  in  no  American  court  is  the  agree- 
ment to  live  separate  itself  enforceable. 

A  divorce  obtained  after  the  agreed  separation  does 
not  of  its  own  force  terminate  snch  provisions  of  the  sep- 
aration agreement  as  were  permanent  in  their  nature, 
at  least  as  against  the  party  in  whose  favor  the  divorce 
decree  was  rendered.22  In  the  older  decisions,  when  the 
general  equitable  right  of  hnsband  and  wife  to  contract 
together  was  not  yet  firmly  established,  the  courts  re- 
quired the  intervention  of  a  trustee  for  the  wife,  who  be- 
came responsible  for  the  obligations  imposed  upon  her, 
and  to  whom  the  husband 's  covenants  were  made ;  but  in 
view  of  the  established  equitable  doctrine  of  the  com- 
petency of  husband  and  wife  to  contract  together,  the  re- 
quirement of  a  trustee  seems  obsolete,  and  it  is  so  treated 
in  some  of  the  cases.23 

§  46.  Executed  contracts  between  husband  and  wife. 
A.  Deeds.  It  has  already  been  stated  that  the  usage 
became  early  established  in  the  United  States,  taking  the 

i 

■ 

dent  intention  being  to  maintain  a  22 — Carey  v.  Mackey,  82  Me.  516, 

secret  marriage   relation,   the   bus-  17  Am.  St.  Rep.  500,  9LR.A.  113 ;  , 

band  agreeing  to  pay  the  wife  $10,-  Carpenter  v.  Osborne,  102  N.  Y.  552 ; ' 

000,  was  held  void  as  against  pub-  Galusha  v.  Galusha,  116  N.  T.  635, 

lie    policy,    the    court    taking    the  15  Am.  St.  Rep.  453,  6LR.  A.  487 ;  ] 

stricter  view  of  the  lawful  scope  of  Clark  v.  Fosdick,  118  N.  Y.  7,  16 

such  agreements.    Mr.  Schouler,  in  Am.  St.  Rep.  733,  6  L.  R.  A.  132; 

his  treatise  on  Domestic  Relations,  Winn  v.  Sanford,  148  Mass.  39,  1  L. 

8§215,   218,   strongly   supports   the  R.  A.  512;  Buttlar  v.  Buttlar,  71  N. 

most  restrictive  view.  J.  Eq.  671;  Kremelberg  v.  Kremel- 

21— Buttlar  v.  Buttlar,  57  N.  J.  berg,  62  Md.  553,  ' 

Eq.    645,    73    Am.    St.    Rep.    648;  23— Com.  v.  Richards,  131  Pa.  St. 

Clark  v.  Fosdick,  118  N.  Y.  7,  16  209;  Bowers  v.  Hutchinson,  67  Ark. 

Am.  St.  Rep.  733,  6  L.  R.  A.  132;  15;   Sumner  v.  Sumner,  121  Qa.  1; 

Duryea  v.  Bliven,   122  N.  Y.   567;  Garver  v.  Miller,  16  Ohio  St.  527; 

Com.  v.  Richards,  131  Pa.  St  209;  Daniels    v.   Benedict,    97   Fed.   367. 

Swiger  v.  Swiger,  58  W.  Va.  119;  The  same  is  true  in  England,   Mc- 

Bowers  v.  Hutchinson,  67  Ark.  15;  Gregor   v.   McGregor,   20   Q.   B.   D. 

Aspinwall   v.   Aspinwall,   49    N.   J.  529. 
Eq.  302;  Walker  v.  Walker,  9  Wall. 
(U.  S.)  743. 
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place  of  the  English  conveyance  by  fine  or  common  re- 
covery, that  a  married  woman  might  convey  her  land  by 
deed  executed  by  her  hnsband  jointly  with  herself.24  But 
evidently  a  deed  in  which  the  husband  was  required  to 
be  a  grantor  could  not  be  made  to  him  as  grantee.  Nor 
did  the  doctrine  of  the  unity  of  the  person  permit  the 
husband  to  make  a  deed  to  his  wife.  Deeds  between 
husband  and  wife  were,  therefore,  void  at  law.  Equity 
however  enforced  such  deeds;  or,  more  accurately,  it 
enforced  the  equities  evidenced  by  or  growing  out  of 
them.  Thus  if  the  husband  conveyed  land  to  the  wife  for 
a  fair  consideration,25  or  even  without  consideration,  if 
his  circumstances  made  the  gift  a  natural  and  proper 
one,26  though  no  legal  title  passed  by  the  deed,  the  courts 
of  equity  considered  him  as  holding  the  title  as  trustee 
for  the  wife,  and  compelled  him  to  execute  the  trust  for 
her  benefit.  And  even  the  wife's  deed  to  the  husband 
was  enforced  against  her  in  equity,  if  it  was  given  fairly 
and  upon  valuable  consideration,27  though  p,  mere  gift 
of  real  estate  was  not  usually  enforced  against  the  wife.28 


24 — See  ante,  f  35. 

25 — Ogden  v.  Ogden,  60  Ark.  70, 
46  Am.  St.  Rep.  151;  Sims  v.  Rick- 
etts,  35  Ind.  181,  9  Am.  Rep.  679; 
Wilder  v.  Brooks,  10  Minn.  50,  88 
Am.  Dec.  49;  Turner  v.  Shaw,  96 
Mo.  22,  9  Am.  8t.  Rep.  319;  Furrow 
t.  Athey,  21  Neb.  671,  59  Am.  Rep. 
867;  Chadbourne  v.  Gilman,  64  N. 
H.  353;  Dean  v.  Met.  EL  R.  Co.,  119 
N.  Y.  540. 

26 — Hunt  ▼.  Johnson,  44  N.  T. 
87,  4  Am.  Rep.  631;  Shepard  v. 
Shepard,  7  Johns.  Ch.  (N.  Y.)  57, 
11  Am.  Dec.  396;  Sims  v.  Ricketts, 
35  Ind.  181,  9  Am.  Rep.  679;  Jones 
v  Clifton,  101  U.  8.  225;  Moore  v. 
Page,  111  U.  8.  117;  Wilder  v. 
Brooks,  10  Minn.  50,  88  Am.  Dec 
49;  Turner  v.  Shaw,  96  Mo.  22,  9 
Am.  St.  Rep.  319. 


But  it  was  held  in  Fowler  ▼. 
Trebein,  16  Ohio  St.  493,  91  Am. 
Dec.  95,  that  a  deed  direct  from 
hnsband  to  wife,  without  consider- 
ation, was  void  both  at  law  and  in 
equity,  even  as  between  the  parties, 
and  without  regard  to  its  effect  on 
the  rights  of  creditors. 

27— Winans  ▼  Peebles,  32  N.  Y. 
423;  Grain  v.  Shipman,  45  Conn. 
572.  Contra,  Gebb  v.  Rose,  40  Md. 
387. 

See,  as  to  deeds  from  the  wife, 
the  comprehensive  note  to  9  Am.  St. 
Rep.  323. 

28— Livingston  v.  £alf,  73  Md. 
386;  White  v.  Wager,  25  N.  Y.  328; 
Winans  v.  Peebles,  32  N.  Y.  423; 
Rico  v.  BrandenBtein,  98  Cal.  465, 
35  Am.  St.  Rep.  192.  See  also  the 
cases  cited  in  note  32. 
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The  inconvenience  of  the  rule  by  which  a  legal  title 
could  not  pass  between  husband  and  wife  was  so  great 
that  an  evasion  soon  came  to  be  commonly  used  and  sanc- 
tioned by  the  courts.  Either  husband  or  wife  might 
convey  (the  wife's  deed  having  the  concurrent  execution 
of  the  husband)  to  a  third  party,  and  that  third  party 
might  immediately  convey  to  the  other  of  the  married 
couple;  however  illogical  this  mere  circumlocution  may 
be,  it  became  firmly  established,  and  is  still  everywhere  in 
use,29  except  where,  by  statute,  direct  deeds  between  nus- 
band  and  wife  have  been  made  valid.30  It  makes  no 
difference  with  the  legality  of  the  deed  that  the  purpose 
of  passing  title  from  husband  to  wife  by  means  of  the 
double  conveyance  is  manifest,  or  even  is  recited  in  the 
deeds.  Of  course  the  satisfying  of  formal  require- 
ments, and  the  passing  of  the  legal  title  by  the  double  con- 


In  Hunt  v.  Johnson,  44  N.  Y.  27, 
4  Am.  Rep.  631,  the  New  York  Court 
of  Appeals  state  the  distinction  be- 
tween a  deed  from  a  wife  to  her 
husband,  and  one  from  the  husband 
to  his  wife,  as  follows:  "At  law 
either  conveyance  is  equally  void. 
They  do  not  necessarily  stand 
upon  the  same  basis  in  equity. 
It  is  the  duty  of  the  husband 
to  provide  an  assured  and  com- 
fortable support  for  his  wife  dur- 
ing his  life  and  after  his  death. 
No  duty  rests  upon  the  wife  to  pro- 
vide for  the  husband.  The  customs 
of  the  country  and  the  laws  of  the 
land  look  upon  her  as  the  party  to 
be  aided  and  sustained  by  the  toil 
and  the  wealth  of  the  husband.  An 
application  of  the  husband's  proper- 
ty for  her  comfort  is  eminently 
equitable,  and  has  been  favored  by 
the  courts  from  their  earliest  ex- 
istence. No  judge  has  yet  announced 
that  this  equity  or  this  favor  is  to 
be  extended  to  gifts  from  the  wife 


to  the  husband.  There  is  in  the 
nature  of  things  a  broad  and  pal- 
pable distinction  against  an  equit- 
able claim  in  the  husband's  favor." 

29 — Bartholomew  v.  Muzzy,  61 
Conn.  387,  396,  29  Am.  St.  Rep. 
206;  Motte  v.  Alger,  15  Gray 
(Mass.)  322;  Donahue  v.  Hubbard, 
154  Mass.  537,  26  Am.  St  Rep.  225, 
14  L.  R.  A.  123;  Scarborough  v. 
Watkins,  9  B.  Mon.  (Ky.)  540,  50 
Am.  Dec  528;  White  v.  Wager,  25 
N.  Y.  328;  Dukes  v.  Spangler,  35 
Ohio  St  119. 

30 — Among  cases  recognizing  di- 
rect deeds  between  husband  and 
wife  by  virtue  of  statute,  see  Os- 
borne v.  Cooper,  113  Ala.  405,  59 
Am.  St  Rep.  117;  O'Connell  v.  Tan- 
ey, 16  Col.  353,  25  Am.  St  Rep.  275; 
Barrows  v.  Barrows,  138  111.  649; 
Despain  v.  Wagner,  163  111.  598; 
Durdeno  v.  Amperse,  14  Mich.  91, 
90  Am.  Dec.  225.  See  Dean  v.  Met 
El.  R.  Co.,  119  N.  Y.  540. 
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veyance,  would  not  bar  the  claim  that  a  particular  con- 
veyance was  in  fact  fraudulent,  or  procured  by  such 
duress  or  undue  influence  as  to  justify  equity  in  setting 
it  aside. 

§47.  B.  Gifts.  The  course  of  the  law  as  to  gifts 
between  husband  and  wife  has  been  similar  to  that  re- 
lating to  deeds  of  real  estate.  At  common  law  they  were 
wholly  void.  Indeed,  since  at  the  common  law  the  wife 
could  own  no  personal  property,  the  question  as  to  her 
gift  could  hardly  arise ;  and  a  gift  from  husband  to  wife 
would  immediately  be  annulled  by  the  reversion  of  the 
title  to  him  by  his  marital  rights.  But  in  equity,  and  by 
modern  statutes,  the  right  of  the  wife  to  either  make  or 
receive  a  gift  is  well  established.*1     Such  gifts  are,  how- 


31— Moore  *.  Page,  111  U.  S.  117; 
Fisk  r.  Cushman,  6  Cush.  (Mass.) 
20,  52  Am.  Dec  761;  Fritz  v.  Fer- 
nandez, 45  Fla.  318;  Botts  v.  Gooch, 
97  Mo.  88,  10  Am.  St.  Rep.  287; 
Johnston  ▼.  Johnston,  173  Mo.  91, 
96  Am.  St.  Rep.  486,  61  L.  R.  A. 
166;  Farmer  v.  Fanner,  39  N.  J. 
Eq.  211;  Barnum  v.  LeMaster,  110 
Tenn.  638;  Fletcher  t.  Wakefield,  75 
Vt.  257;  Fox  v.  Jones,  1  W.  Va.  206, 
91  Am.  Dec  383;  Cummings  t. 
Freedman,  65  Wise  183,  56  Am.  Rep. 
628. 

An  .early  Connecticut  decision,  re- 
fusing to  recognize  a  gift  from  hus- 
band to  wife,  curiously  illustrates 
the  conservative  temper  of  the  early 
Puritan  judiciary  of  that  state. 
The  court  said:  "In  tracing  the  his- 
tory of  the  English  chancery  on  this 
subject  it  is  found  that  the  doctrine 
of  the  wife's  separate  personal 
estate,  a  little  more  than  a  century 
past,  since  the  emigration,  of  our 
ancestors  into  this  country,  first  in- 
sinuated itself  into  practice.  It  was 
not  received  without  difficulty;  but 
D.  R.— 8 


it  gradually  gained  ground,  and 
soon  introduced  the  principle  of  con- 
tract between  husband  and  wife. 
Both  have  advanced  and  been  ex- 
tended, till  a  system  has  grown  up 
widely  different  from  the  principles 
of  the  ancient  common  law  upon 
this  point  and  others  arising  out  of 
the  marriage  relation.  It  owes  its 
rise  to  that  state  of  manners  and 
society  which  it  has  followed  and 
accommodated.  It  is  unnecessary 
to  enter  on  a  detail  of  those  man- 
ners, different  ranks,  and  general 
state  of  society  in  England  which 
induced  the  system;  they  greatly 
differ  from  ours.  At  the  time  of  the 
emigration  of  our  ancestors  from 
England,  the  principles  of  the  com- 
mon law  on  this  subject  were  in 
full  force,  unqualified  by  the  mod- 
ifications of  the  court  of  chancery; 
they  have  ever  been  received  and 
applied  in  their  unqualified  sense, 
both  in  our  courts  of  law  and  chan- 
cery. This  is  a  case  of  novel  im- 
pression; the  maxims  of  the  ancient 
common   law  'on   this   subject   are 
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ever,  peculiarly  subject  to  abuse,  and  they  consequently 
require  the  careful  scrutiny  of  the  courts  to  see,  first, 
that  they  were  not  procured  by  fraud,  or  an  unfair  use  of 
the  marital  confidence  between  the  parties ;  and,  second, 
that  they  were  not  made  in  fraud  of  creditors. 
The  considerations  which  have  already  been  discussed 


plain  and  simple;  our  state  of  man- 
ners and  society  do  not  require  that 
they  should  be  relaxed  or  qualified. 
The  principles  therefore  which 
govern  in  the  English  courts  of 
chancery  ought  not  to  be  ingrafted 
into  our  chancery  system,  but  those 
of  the  common  law  remain  unim- 
paired." Dibble  v.  Hutton,  1  Day 
(Conn.)  221,  236,  decided  in  1804. 
Fifty-two  years  later  the  same 
court  overruled  this  decision,  using 
the  following  language:  "We  are 
not  called  upon  at  this  time  to  re- 
view the  entire  doctrine  of  that 
case,  but  we  are  satisfied  that  if  it 
is  intended  to  assert  at  this  day, 
that  in  equity  the  husband  cannot 
give  or  grant  unto  his  wife,  during 
coverture,  that  which  is  suitable  for 
her  maintenance  and  comfort,  where 
there  are  no  creditors  to  be  affected, 
the  position  is  at  variance  with  the 
entire  current  of  authorities  in  Eng- 
land and  in  this  country.  *  *  * 
That  case  is  an  anomaly  in  the  law; 
and  its  doctrine  is  not  at  this  time, 
nor  was  it  then,  altogether  satis- 
factory to  the  profession.  And  fur- 
ther it  has  been  so  materially  en- 
croached upon  and  modified  by  re- 
cent decisions  of  this  court,  and 
more  especially  assailed  by  the 
widespread  sentiment  of  the  com- 
munity and  the  legislation  of  this 
and  other  states,  that  the  doctrine 
of  the  case  is  viewed  as  an  illiberal 
and  obsolete  relic  of  the  ancient  law 
of  baron  and  feme."  Riley  v.  Riley, 


25  Conn.  154,  164.  See  also  Deming 
v.  Williams,  26  Conn.  226,  68  Ant. 
Dec.  386. 

The  Massachusetts  court  seems 
still  to  deny  the  validity  of  a  direct 
gift  from  husband  to  wife.  "Al- 
though in  this  commonwealth  there 
has  been  much  change  in  the  law 
regarding  the  relations  between 
husband  and  wife,  and  the  power 
of  a  married  woman  to  acquire 
property  and  make  contracts,  yet 
it  is  still  the  law  here  that,  with 
certain  exceptions  as  to  wearing  ap- 
parel and  similar  articles  not  ma- 
terial to  this  case,  a  married  woman 
cannot  acquire  property  by  gift 
from  her  husband,  though  such  a 
gift  may  be  so  far  valid  as  to  give 
the  wife  a  right  to  the  property  at 
the  death  of  her  husband,  as  against 
his  heirs  or  executors,  but  not 
against  his  creditors.  Property  thus 
given  remains  the  property  of  the 
husband  during  his  life,  and  may 
be  demanded  by  him  or  attacked 
by  his  creditors.  But  this  rule  of 
law  is  applicable  only  in  the  case 
of  direct  gifts,  and  does  not  prevent 
the  transfer  of  property  from  the 
husband  to  the  wife  through  a 
third  person."  Brown  v.  Brown,  174 
Mass.  197,  75  Am.  St.  Rep.  292.  But 
the  decision  on  the  facts  in  this  case 
show  that  the  courts  laid  hold  of 
rather  slight  facts  on  which  to  find 
a  sufficient  intervention  of  a  third 
party  to  save  the  gift. 
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as  applying  to  contracts  between  those  about  to  marry, 
and  to  executory  contracts  between  husband  and  wife, 
apply  perhaps  in  even  a  higher  degree  to  gifts,  especially 
to  those  from  the  wife  to  the  husband.  The  courts  will 
ordinarily  require  them  to  be  supported  by  satisfactory 
*  proof  that  they  were  freely  and  intelligently  made,  and 
especially  without  misrepresentation  or  concealment  of 
material  facts  by  the  husband.32 

In  cases  where  the  husband  makes  a  gift  to  his  wife, 
being  at  the  time  indebted,  and  the  effect  of  the  gift  is 
to  prevent  his  creditors  from  being  able  to  collect  their 
debts,  other  important  considerations  arise.  Voluntary 
transfers  of  property,  that  is,  transfers  without  valuable 
consideration,  if  made  with  the  intent  to  defraud  credit- 
ors, are  void  as  against  such  creditors ;  and  conveyances 
without  consideration,  made  when  one  is  heavily  indebted, 
and  the  natural  effect  of  which  will  be  to  defeat  olaims 
of  creditors,  will  be  presumed  to  be  fraudulent,  and  will 
be  set  aside.  Gifts  from  husband  to  wife  are  peculiarly 
liable  to  attack  on  this  ground ;  nothing  is  more  proper 
than  for  a  man  who  has  sufficient  property,  and  who  is 
free  or  substantially  free  from  debt,  to  settle  a  por- 
tion of  it  on  his  wife,  to  secure  her  against  the  vicissi- 
tudes of  life ;  and,  on  the  contrary,  nothing  is  more  nat- 
ural than  for  one  who  sees  disaster  approaching  to  try 
to  put  his  property  under  cover,  and  defeat  his  creditors 
of  their  just  claims,  by  conveying  it  to  his  wife.    We  can- 


32 — Smyley  v.  Reese,  53  Ala.  89, 
25  Am.  Rep.  598;  Meldrum  v.  Mel- 
drum,  15  Colo.  478,  11  L.  R.  A.  65; 
Fritz  r.  Fernandez,  45  Fla.  318; 
Cain  y.  Ligon,  71  Ga.  629,  51  Am. 
Rep.  281;  Hursen  v.  Hursen,  212 
I1L  377,  103  Am.  St.  Rep.  230;  Liv- 
ingston v.  Hall,  73  Md.  386;  Boyd  v. 
De  La  Montagnie,  73  N.  Y.  502,  29 
Am.  Rep.  197;  Adoue  v.  Spencer, 
62  N.  J.  Eq.  782,  90  Am.  St.  Rep. 
484,    56   L.    R.    A.    817;    Stiles    v. 


Stiles,  14  Mich.  72;  Darlington's 
Appeal,  86  Pa.  St.  512,  27  Am.  Rep. 
726, 

In  Cowdrey  ▼.  Cowdrey,  71  N.  J. 
Eq.  353,  a  gift  by  a  husband  to  his 
wife  of  the  principal  part  of  his 
real  estate  was  permitted  to  be  sup- 
ported by  proof  that  by  an  antenup- 
tial agreement  he  had  promised  her 
the  land,  and  that  before  executing 
the  deed  of  gift  he  had  paid  her 
rent  for  the  land. 
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not  go  at  length  into  this  topic;  the  rule  is  one  of  fair- 
ness, of  reasonableness,  whether  the  gift  was  a  reason- 
able provision  for  the  wife,  and  snch  as  creates  no  pre* 
sumption  of  an  intention  to  defraud.  It  depends  largely 
upon  the  question  whether  the  husband,  at  the  time  of 
the  gift,  was  so  largely  indebted  as  to  make  the  gift  un- 
reasonable, and  likely  to  operate  to  the  loss  of  creditors; 
if  not,  if  it  was  fair  when  made,  the  fact  that  the  donor 
afterward  became  indebted  and  lost  his  property  will  not 
invalidate  the  gift83 

As  to  the  evidence  necessary  to  prove  a  gift,  the  con- 
siderations applying  to  a  gift  between  husband  and  wife 
differ  greatly  from  those  in  relation  to  gifts  between 
other  persons.  Since  their  possession  and  use  of  prop- 
erty is  so  much  in  common,  clearer  proof  is  necessary 
to  show  an  actual  gift,  an  actual  intention  to  transfer 
the  ownership  followed  by  an  actual  transfer  of  posses- 
sion, than  if  they  were  strangers ;  but,  on  the  other  hand, 
if  such  actual  making  of  the  gift  is  satisfactorily  proved, 
the  marital  relation  of  course  supplies  a  sufficient  mo- 
tive and  consideration.84 


33 — The  right  of  creditors  to  at- 
tack a  conveyance  which  is  in  actual 
or  constructive  fraud  of  their  rights 
is  too  large  a  subject  to  be  treated 
as  a  sub-topic  in  the  law  of  hus- 
band and  wife.  I  can  only  refer 
the  student  to  a  few  broad  cases. 
The  leading  case  is  Sexton  v. 
Wheaton,  8  Wheaton  (U.  8.)  829, 
opinion  by  Chief  Justice  Marshall. 
See  also  Moore  v.  Page,  111  U.  S. 
117;  Trefethen  v.  Lyman,  90  Me. 
376,  60  Am.  St.  Rep.  271,  38  L.  R. 
A.  190;  Williams  v.  Harris,  4  S.  D. 
22,  46  Am.  St.  Rep.  753;  Adoue  t. 
Spencer,  62  N.  J.  Eq.  782,  90  Am. 
St.  Rep.  484,  56  L.  R.  A.  817. 

For  a  full  discussion  of  the  Amer- 
ican  cases  see  the  two  notes,  90  Am. 


St.  Rep.  484,  and  56  L.  R.  A.  817; 
the  former  discusses  the  entire  sub- 
ject  of  attacks  by  creditors  on  con- 
veyances by  debtors  to  their  wives, 
and  the  latter  the  particular  ques- 
tion of  the  burden  of  proof  in  such 
contests. 

34 — See,  for  an  interesting  dis- 
cussion of  the  considerations  which 
apply  to  dealings  between  husband 
and  wife,  Frets  v.  Roth,  68  N.  J. 
Eq.  516,  though  it  may  well  be 
thought  that  the  learned  vice- 
chancellor's  treatment  of  the  ques- 
tion is  unduly  favorable  to  the  hus- 
band. See  also  Shuttleworth  v. 
Winter,  55  N.  Y.  624;  Armitage  v. 
Mace,  99  N.  T.  538;  Jennings  v. 
Davis,  38  Conn.  134;  Fisk  v.  Cush- 
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§48.  Community  of  interests  between  husband  and 
wife,  A.  Tenancy  by  the  entirety.  Not  only  the  theo- 
retical unity  of  person,  but  also  the  practical  unity  of 
possession  and  enjoyment,  of  husband  and  wife,  affected 
in  various  ways  the  status  of  each  as  to  the  other's  prop- 
erty. For  instance,  by  the  common  law  of  England,  a 
deed  of  land  to  a  husband  and  wife  conveyed  the  peculiar 
estate  known  as  "tenancy  by  the  entirety."  Since  the 
grantees  were  but  one  person  in  the  eye  of  the  law,  they 
took  no  separate  estate,  but  together  took  the  whole,  per 
tout  et  non  per  my,  and  upon  the  death  of  either  the 
other  became,  by  force  of  the  original  grant,  sole  owner 
of  the  entire  estate.  During  the  marriage  the  husband 
of  course  had  the  entire  control  of  the  estate,  and  he 
could  convey  his  estate,  or  it  might  be  taken  for  his  debts. 
But  the  title  gained  from  him  by  deed  or  execution  was 
defeated  by  the  wife's  survivorship  to  the  whole  estate, 
if  she  outlived  him;  on  the  other  hand,  if  the  husband 
survived  the  wife,  his  deed  became  effectual  to  transfer 
the  whole  title.85 

Tenancy  by  the  entirety  was  commonly  recognized  in 
the  United  States  as  a  part  of  the  common  law,  and  con- 
tinues to  exist  in  nearly  all  the  states,  except  as  abolished 
or  modified  by  statute.86    But  at  an  early  time  Connecti- 


man,  0  Gush.  (Mass.)  20,  52  Am. 
Dec  761;  Kennebeck  Bank  v.  Fogg, 
83  Me.  374;  Gittings  v.  Winter,  101 
Md.  194;  Farrow  v.  Farrow,  72  N. 
J.  Eq.  421;  Flanner  v.  Butler,  131 
N.  C.  151,  92  Am.  St.  Rep.  773; 
Jlannaford  y.  Dowale,  75  Ark.  127; 
Brown's  Estate,  113  Iowa  351. 

"A  gift  from  wife  to  husband 
may  be  inferred  from  circumstances, 
such  as  the  use  and  appropriation 
by  him  for  a  series  of  years,  the 
wife  having  knowledge  and  not  ob- 
jecting; the  presumption  in  such  a 
case,  being  stronger  between  hus- 
band    Mid     wife     than     between 


strangers."  McLure  v.  Lancaster,  24 
S.  C.  273,  58  Am.  Rep.  259. 

Sergey's  Appeal,  00  Pa.  St.  408, 
100  Am.  Dec.  578,  interprets  similar 
facts  in  quite  the  opposite  spirit. 

35—2  Bl.  Com.  182;  4  Kent's 
Com.  362. 

36 — Bartles  t.  Hunan,  92  N.  Y. 
152,  44  Am.  Rep.  361;  Hiles  y. 
Fisher,  144  N.  Y.  306,  43  Am.  St. 
Rep.  762,  30  L.  R.  A.  305;  Naler  v. 
Ballew,  81  Ark.  328;  Kunz  v.  Kurtz, 
8  Del.  Ch.  404;  Kron  v.  Kron,  195 
111.  181;  Thornburg  v.  Wiggins,  135 
Ind.  178,  41  Am.  St.  Rep.  422,  22  L. 
R.  A.  42;  Jordan  v.  Reynolds,  105 
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cut  declined  to  recognize  this  exceptional  title,  and  held 
that  a  deed  to  husband  and  wife  made  them  joint  tenants, 
as  would  a  deed  to  any  other  two  persons.37  This  deci- 
sion has  been  followed  in  Ohio,  which  was  once  "The 
Western  Reserve  of  Connecticut, ' 9  and  which  in  many 
ways  follows  its  common  law.38 

In  many  states  in  which  the  common  law  rule  of  the 
complete  inability  of  the  wife  to  hold  personal  property 
has  ceased  to  prevail,  the  doctrine  of  entirety  has  been 
applied  to  personal  property  as  well  as  to  real  estate.89 

§49.  B.  Larceny  between  husband  and  wife.  It  is 
evident  that  as  long  as  all  the  wife's  personal  property 
passed  to  the  husband  by  the  marriage,  h$  could  not 
commit  larceny  of  her  property.  And  it  was  also  held 
that  the  wife,  because  of  the  unity  of  person  and  of  in- 


Md.  288,  121  Am.  St.  Rep.  578,  9 
L.  R.  A.  (N.  8.)  1026;  Pray  v. 
Stebbins,  141  Mass.  219,  65  Am. 
Rep.  452;  Phelps  v.  Simons,  159 
Mass.  415,  38  Am.  St.  Rep.  430; 
Donahue  v.  Hubbard,  155  Mass.  537, 
26  Am.  St.  Rep.  271,  14  L.  R.  A.  123; 
Pease  v.  Whitman,  182  Mass.  363; 
Jacobs  v.  Miller,  50  Mich.  119;  Lew- 
is's Appeal,  85  Mich.  340,  24  Am.  St. 
Rep.  94;  Johnston  t.  Johnston,  173 
Mo.  91,  96  Am.  St.  Rep.  486,  61  L. 
R.  A.  166;  Buttlar  v.  Rosenblath, 
42  N.  J.  Eq.  651,  59  Am.  St.  Rep. 
52;  Needham  v.  Branson,  5  Ired.  L. 
(N.  C.)  426,  44  Am.  Dec.  45;  West 
v.  Aberdeen  R.  Co.,  140  N.  G.  620, 
6  Anno.  Cas.  360;  Alles  v.  Lyon, 
216  Pa.  St.  604,  116  Am.  St:  Rep. 
791,  10  L.  R.  A.  (N.  S.)  463,  9  Anno. 
Cas.  137;  Cole  Mfg.  Co.  v.  Collier,  95 
Tenn.  115,  49  Am.  St.  Rep.  921, 30  L. 
R.  A.  315;  Beddingfield  v.  Estill,  118 
Tenn.  39,  11  Anno.  Cas.  904;  Laird 
v.  Perry,  74  Vt.  454,  59  L.  R.  A.  340 ; 
Wallace  v.  St.  John,  119  Wise.  593. 


The  above  cases  present  many  in- 
teresting questions  as  to  the  effect 
of  modern  statutes  on  estates 
by  entirety,  which  it  is  not  possible 
to  follow  out  here.  In  Alles  v.  Lyon, 
supra,  it  is  held  that  the  estate  is 
not  severed  by  the  divorce  of  the 
parties.  As  to  this  precise  question, 
see  the  notes  to  30  L.  R.  A.  333  and 
10  L.  R.  A.  (N.  S.)  463. 

See  also  the  able  discussion  of  the 
nature  of  this  estate,  and  of  the 
question  whether  land  so  held  could 
be  taken  by  execution,  in  Sharp  v. 
Baker,  (Ind.  Ap.)  96  N.  E.  627. 

37— Whittelsey  v.  Fuller,  11  Conn. 
337. 

38— Farmer's  Nat'l  Bank  v.  Wal- 
lace, 45  Ohio  St.  152. 

39 — Brewer  v.  Bowersoz,  92  Md. 
567;  Phelps  v.  Simons,  159  Mass. 
415,  38  Am.  St.  Rep.  430;  Johnston 
v.  Johnston,  173  Mo.  91,  96  Am.  St. 
Rep.  486,  61  L.  R.  A.  166;  Brain- 
berry's  Estate,  156  Pa.  628,  36  Am. 
St.  Rep.  64,  22  L.  R.  A.  594. 
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terest,  and  because  the  possession  and  ownership  taken 
by  her  was,  in  the  eye  of  the  law,  his,  could  not  steal  bis 
personal  property.40  It  has  been  held  that,  even  under 
statutes  which  restore  to  the  wife  the  control  and  title 
of  her  property,  the  possession  of  husband  and  wife  is 
so  far  united,  that  he  cannot  be  guilty  of  larceny  of  her 
property;41  but  in  some  recent  cases  of  an  aggravated 
nature,  a  husband  has  been  convicted  of  stealing  from  his 
wife.42 

§  50.  C.  Adverse  possession  and  the  statute  of  limita- 
tion between  husband  and  wife.  It  results  also  from  the 
community  of  possession  of  husband  and  wife  that  neither 
can  obtain  title  by  adverse  possession  as  against  the 
other  by  the  mere  occupancy  of  land  as  if  it  were  his  or 
her  own.  The  occupancy  of  either  or  of  both  will  be 
supposed  to  be  under  the  title  of  the  true  owner.48  And, 
even  though  suits  may  be  maintained  between  husband 
and  wife  under  most  modern  statutes,  the  law  does  not 
favor  such  suits,  nor  penalize  delay  in  bringing  them. 
The  statute  of  limitations,  therefore,  will  not  ordinarily 
run  between  husband  and  wife.44 


40— Queen  v.  Kenny,  2  Q.  B.  D. 
307,  13  Cox  G.  G.  397;  State  v. 
Banks,  48  Ind.  197;  Lamphier  t. 
State,  70  Ind.  317.  See  also  Com. 
y.  Hartnett,  3  Gray  (Mass.)  450. 

41— Thomas  v.  Thomas,  51  111. 
162;  Overton  v.  State,  43  Tex.  616; 
State  v.  Phillips,  (Ohio)  97  N.  £. 
976.  See  Walker  v.  Reainy,  36  Pa. 
St.  410. 

42— Hunt  t.  State,  78  Ark.  241, 
105  Am.  St.  Rep.  34,  65  L.  R.  A.  71, 
2  Anno.  Cas.  33;  Beasley  v.  State, 
138  Ind.  552,  46  Am.  St.  Rep.  418. 
In  each  of  these  eases  the  marriage 
itself  was  a  part  of  a  fraudulent 
scheme  of  the  accused  to  get  pos- 
session of  her  property  by  marriage, 
and  then  to  steal  it  and  desert  her. 


Under  the  present  English  statutes 
a  wife  can  commit  larceny  of  her 
husband's  goods.  Rex  v.  James, 
(1902)  1K.R  540,  20  Cox  C.  C.  156. 

43— Bell  T.  Bell,  37  Ala.  686,  79 
Am.  Bee  73;  Skinner  v.  Hale,  76 
Conn.  223;  Swiger  v.  Swiger,  58  W. 
Va.  110;  Reagle  v.  Reagle,  179  Pa. 
St.  89;  Jackson  v.  French,  3  Wend. 
(N.  Y.)  337,  20  Am.  Dec.  699;  Stiff 
v.  Cobb,  126  Ala.  381,  85  Am.  St. 
Rep.  38;  Hays  v.  Marsh,  123  Iowa 
81;  Boynton  v.  Miller,  144  Mo.  681. 

44 — Barnett  v.  Harsbarger,  105 
Ind.  410;  Beal  v.  Beal,  89  Ky.  314, 
25  Am.  St.  Rep.  534;  Bowie  t. 
Stonestreet,  6  Md.  418,  61  Am.  Dec 
318;  Collins  v.  Babbitt,  67  N.  J.  Eq. 
165;   2nd  Nat1!  Bank  of  Beloit  t. 
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§51.  Suits  between  husband  and  wife.  What  has 
already  been  said  as  to  the  incapacity  of  a  married 
woman  to  sue  or  be  sued  at  common  law  applies  a  for- 
tiori to  a  suit  by  her  against  her  husband,  or  by  the  hus- 
band against  her.  Their  theoretical  unity,  their  lack  of 
power  to  contract  together,  and  the  technical  rule  that 
the  husband  must  always  join  with  his  wife  as  co-plain- 
tiff, or  be  joined  as  co-defendant,  united  to  make  the  idea 
of  an  action  at  law  between  husband  and  wife  absolutely 
unthinkable  to  common  law  judges.  From  the  earliest 
times  some  legal  proceedings  must  by  their  very  nature 
have  been  permitted  between  them,  such  as  actions  for 
judicial  separation,  for  separate  maintenance,  or  for 
restitution  of  conjugal  rights.  But,  as  these  proceedings 
were  all  within  the  exclusive  jurisdiction  of  the  ecclesias- 
tical courts,  they  did  not  impugn  the  principle  already 
stated.  But  the  equity  courts,  having  recognized  con- 
tracts between  husband  and  wife,45  and  having  created  a 
great  class  of  property  known  as  the  wife's  sole  and 
separate  estate,46  necessarily  permitted  suits  by  her  to 
enforce  her  equitable  rights,  and  against  her  to  enforce 
the  equitable  obligations  resting  upon  her  or  her  estate, 
even  when  her  husband  was  the  adverse  party.47  And 
the  great  statutory  changes  by  which,  first,  all  her  prop- 
erty has  become  her  sole  and  separate  estate,  and,  second, 
legal  and  equitable  rights  alike  have  become  enforceable 
in  the  code^states  by  the  " civil  action* '  of  the  codes,  have 
in  some  states  wholly  abolished  the  old  restrictions,  and 


Merrill,  81  Wise.  151,  29  Am.  St.  especially    §  1368;    2   Kent's   Com. 

Rep.  77;   Fawcett  v.  Fawcett,  85  164;  Frankel  v.  Frankel,  17S  Mass. 

Wise.   332,   39   Am.   St.   Rep.    844.  214,  73  Am.  St.  Rep.  266;  Porter  v. 

Contra,  Deaner  v.  Deaner,  126  Iowa  Bank  of  Rutland,  19  Vt.  410;  Bar- 

701, 106  Am.  St.  Jlep.  374.  ber  v.  Barber,  21  How.  582;  Heck- 

45— See,  ante,  |  44.  man  v.  Heckman,  215  Pa.  St.  203, 

46— See,  past,  ch.  VII.  114  Am.  St.  Rep.  953. 
47— Story's    Eq.    Jur->    Ck    38» 
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made  suits  maintainable  between  husband  and  wife,  in 
relation  to  property  and  contract  rights,  as  freely  as  if 
they  were  strangers.48    Other  states  have  advanced  more 


48»— In  MathewBon  v.  Mathewson, 
79  Conn.  23,  5  L.  R.  A.  (N.  S.)  611, 
6  Anno.  Cas.  1027,  a  woman  sued 
her  husband  on  a  promissory  note; 
the  complaint  simply  alleged  the 
execution  and  delivery  of  the  note 
and  its  non-payment,  and  it  did  not 
even  appear  from  the  writ  or  com- 
plaint that  plaintiff  and  defendant 
were  wife  and  husband.  The  Con- 
necticut Married  Women's  Act  of 
1877  does  not  mention  her  capacity 
to  sue  or  be  sued,  but  in  terms 
gives  her  "power  to  contract  with 
third  persons  as  if  unmarried."  The 
defendant  argued  that  by  inference 
the  power  to  contract  with  her  hus- 
band was  denied,  and  that  no  suit 
could  be  maintained  except  upon 
allegations  showing  an  equitable 
cause  of  action  growing  out  of  deal- 
ings with  her  separate  property.  The 
court  discussed  the  existing  rela- 
tions between  husband  and  wife  in 
the  broadest  spirit,  and  held  that 
by  the  general  terms  of  the  act  of 
1877  the  theory  of  unity  and  sub- 
ordination of  the  wife  as  to  proper- 
ty matters  has  been  complete- 
ly overthrown,  that  she  is  now  a 
person  sui  juris,  and  that  any  lim- 
itation upon  their  rights  must  rest 
upon  some  positive  provision  of  law, 
and  not  upon  a  mere  inference  from 
silence.  "An  act  which  changes  the 
foundations  of  the  status  necessa- 
rily involves  the  consequences  of  the 
new  status  and  not  of  the  old,  and 
these  consequences  cannot  be  pro- 
hibited by  inference,  unless  the  in- 
ference of  prohibition  is  necessary." 
The  action  was  therefore  sustained. 
Prior  to  the  act  of  1877,  a  Connecti- 


cut wife  could  sue  only  in  equity 
as  in  the  cases  cited  in  the  next 
note.  Muller  v.  Witte,  78  Conn. 
495. 

The  effect  of  the  code  system  up- 
on suits  between  husband  and  wife 
is  nowhere  more  clearly  stated  than 
in  Wright  v.  Wright,  54  N.  Y.  437, 
442.  "While  it  is  admitted  that  the 
rights  of  the  plaintiff  could  be  en- 
forced by  suit  in  equity,  yet  it  is 
insiated  that  this,  being  an  action 
at  law,  cannot  be  maintained  by  a 
married  woman  against  her  hus- 
band. It  might  be  asked  by  what 
authority  the  defendant  names  this 
an  action  at  law?  What  additional 
allegation  in  the  complaint  would 
have  enabled  the  defendant  to  desig- 
nate it  as  a  suit  in  equity  ?  Nothing 
more  could  be  truly  said  than  that 
the  consideration  of  the  note  was 
a  promise  to  marry,  which  had  been 
performed,  and  all  this  was  proved 
without  objection.  Certainly  the 
defendant  has  been  deprived  of  no 
legal  rights,  and  if  the  form  of  the 
pleadings  w^as  not  agreeable  to  him, 
it  was  very  easy  to  have  them 
made  to  conform  to  the  facts 
proved  by  a  proper  application. 
While  regard  is  still  to  be  had  in 
the  application  of  legal  or  equit- 
able principles,  there  is  not  of 
necessity  any  difference  in  the  mere 
form  of  procedure,  so  far  as  the 
case  to  be  stated  in  the  complaint 
is  concerned.  All  that  is  needful 
is  to  state  the  facts  sufficient  to 
show  that  the  plaintiff  is  entitled 
to  the  relief  demanded,  and  it  is 
the  duty  of  the  court  to  afford  the 
relief  without  stopping  to  speculate 


122 


THE  LAW  OF  PERSONS  OB  DOMESTIC  RELATIONS 


timidly,  and  permit  only  suits  in  equity,  or  to  enforce 
rights  of  an  equitable  nature.49 

But,  even  in  the  most  advanced  states,  a  clear  distinc- 
tion exists  between  suits  relating  to  the  property  rela- 
tions of  husband  and  wife,  and  those  relating  to  their 
personal  rights.  While  modern  statutes  have  revolu- 
tionized their  property  relations,  they  have  left  their 
personal  relations  practically  unaltered,  Ecclesiastical 
jurisdiction  in  separation  and  divorce  cases  has  been 
transferred  to  the  courts  of  law,  and  ex  necessitate  such 
actions  are  maintainable  between  husband  and  wife. 
Other  special  proceedings,  as  for  the  wife's  support,  or 
to  determine  the  custody  of  children,  are  maintainable 
under  special  statutes.    But  in  no  English  or  American 


upon  the  name  to  be  given  to  the 
action.  Indeed,  if  some  such  result 
has  not  been  obtained  by  the  code 
of  procedure,  we  are  still  in  the 
labyrinth  of  legal  technicalities  in 
practice  and  pleadings  contrived 
long  ago,  and  tending  to  enslave  the 
administration  of  justice,  and  from 
which  it  had  been  hoped  we  had, 
by  legislative  aid,  secured  compara- 
tive freedom." 

Accordingly  in  New  York  actions 
of  almost  every  kind  relating  to 
property  or  pecuniary  rights  have 
been  maintained  between  husband 
and  wife.  Wood  v.  Wood,  83  N.  Y. 
575. 

Other  cases  affirming  the  full 
right  of  action  between  husband  and 
wife  are  Rice  v.  Sally,  176  Mo.  107; 
May  v.  May,  9  Neb.  16,  31  Am.  Rep. 
399;  Wilson  v.  Wilson,  36  Cal.  447, 
95  Am.  Dec.  194;  Smith  v.  Smith, 
20  R.  I.  556;  Gillespie  v.  Gillespie,  64 
Minn.  381.  In  Manning  v.  Manning, 
79  N.  C.  293,  28  Am.  Rep.  294,  it 
was  held  that  the  wife  could  sue 
the    husband   to   recover   her    real 


estate  from  which  he  had  evicted 
her,  but  that  the  judgment  must  be 
so  framed  as  to  preserve  his  mar- 
ital right  of  co-occupancy  with  her. 
49— Small  v.  Small,  129  Pa.  St. 
366  (but  in  McKendry  v.  Fessler, 
131  Pa.  St.  24,  6  L.  R.  A.  506,  she 
was  permitted  to  sue  him  in  the 
statutory  action  of  ejection  which 
was  regarded  "as  a  substitute  for  a 
bill  in  equity").  So  in  Indiana  it 
seems  that  a  suit  between  husband 
and  wife  will  not  lie  on  a  note, 
without  the  allegation  of  special 
equities  (Harrell  v.  Harrell,  117 
Ind.  94),  but  that  ejectment  will 
lie  to  recover  from  him  the  wife's 
separate  real  estate;  '  Crater  v. 
Crater,  118  Ind.  521,  10  Am.  St. 
Rep.  161.  See  also  Frankel  v. 
Frankel,  173  Mass.  214,  73  Am.  St. 
Rep.  266;  Heacock  v.  Heacock,  108 
Iowa  540,  75  Am.  St.  Rep.  273; 
Drum  v.  Drum,  69  N.  J.  L.  557; 
Buttlar  v.  Buttlar,  71  N.  J.  Eq.  671; 
Kalfus  v.  Kalfus,  92  Ky.  542;  Chest- 
nut v.  Chestnut,  77  111.  346. 
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jurisdiction  can  the  wife  sue  the  husband,  or  be  sued  by 
him,  for  a  tort  to  the  person.50 


50 — In  N.  Y.  there  were  several 
early  Supreme  Court  decisions  that 
an  action  could  not  be  maintained 
between  husband  and  wife  for  a  tort 
to  the  person.  Freethy  v.  Freethy, 
42  Barb.  (N.  Y.)  641,  Longendyke 
v.  Longendyke,  44  Barb.  (N.  Y.) 
366.  In  Schultz  v.  Schultz,  63  How. 
Pr.  (N.  Y.)  181,  however,  after  a 
full  discussion,  the  right  of  a  wife 
to  sue  her  husband  for  assault  and 
battery  was  sustained  by  two 
judges  one  dissenting;  this  decision 
was  reversed  by  the  court  of  ap- 
peals, singularly  enough  without  an 
opinion.   89  N.  Y.  644.  The  present 


rule  therefore  seems  to  be  that  such 
an  action  cannot  be  sustained  in 
New  York.  See  Abbe  v.  Abbe,  22 
App.  Div.  (N.  Y.)  483.  With  this 
agree  Bandfield  v.  Bandfield,  117 
Mich.  80,  72  Am.  St.  Rep.  550,  40  L. 
R.  A.  757;  Strom  v.  Strom,  98  Minn. 
427,  116  Am.  St.  Rep.  387,  6  L.  R. 
A.  (N.  S.)  191;  Peters  v.  Peters,  42 
Iowa  182;  Abbott  v.  Abbott,  67  Me. 
304,  24  Am.  Rep.  27;  Libby  v.  Berry, 
74  Me.  286,  43  Am.  Rep.  589 ;  Peters 
v.  Peters,  156  Cal.  32,  23  L.  R.  A. 
(N.  S.)  699;  Thompson  v.  Thomp- 
son, 218  U.  S.  611,  30  L.  R.  A. 
(N.  S.)  1153,  21  Anno.  Cas.  921. 


CHAPTER  VL 

THE  BIGHT  OF  THE  SURVIVING  HUSBAND  OB 
WIFE  IN  THE  OTHER'S  PROPERTY. 


§52.  The  rights  of  the  husband.  A.  In  his  deceased 
wife's  real  estate — tenancy  by  the  curtesy.  It  has 
already  been  stated  that  by  marriage,  followed  by  the 
birth  of  a  living  child  capable  of  inheriting  the  wife's  real 
estate,  the  hnsband  became  "Tenant  by  the  Curtesy  In- 
itiate" in  the  wife's  real  estate.  Upon  the  subsequent 
death  of  the  wife  this  estate  by  the  curtesy  became  con- 
summate, and  the  husband's  estate  continued  for  his  own 
life.  He  was  called  "  Tenant  by  the  Curtesy  of  Eng- 
land," or,  more  briefly,  " Tenant  by  the  Curtesy."1  It 
will  be  noted  that  four  facts  are  essential  to  confer  the 
complete  estate  by  the  curtesy;  the  marriage,  the  wife's 
seisin  of  the  real  estate  either  at  or  after  the  time  of  the 
marriage,  the  birth  of  a  child  of  the  marriage,  the  wife 's 
death  before  her  husband's.2  The  first  and  fourth  req- 
uisites above  mentioned,  the  marriage  of  the  parties 
and  the  wife's  death  before  her  husband's,  need  no 
further  discussion. 

The  wife,  at  sometime  during  the  coverture,  must 
have  been  seised  of  the  estate;  that  is,  she  must  have 
been  in  possession  of  it  under  a  title  not  merely  for  years 
or  for  life,  but  which  is  so  limited  as  to  descend  to  her 

1—660,  ante,  §20;  2  Bl.  Comm.,  Todd  v.  Oviatt,  68  Conn.  174,  182, 

126;  4  Kent'p  Comm.  27-35.  7  L.  R.  A.  693;  Ferguson  v.  Tweedy, 

2—2   Bl.   Comm.    127;    4   Kent's  43  N.  Y.  543;  Carpenter  v.  Garrett, 

Comm,  29;  Doxiet  t.  Toalson,  180  75  Va.  129;  Breeding  v.  Daris,  77 

Mo.   546,    103   Am.    St.   Rep.   586;  Va.  639,  46  Am.  Rep.  740. 
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heirs.  R  need  not  necessarily  be  an  estate  in  fee-simple ; 
an  estate  in  fee-tail  was  sufficient.3  By  the  common  law, 
the  wife  must  have  taken  actual  possession  of  the  land. 
But  by  the  law  of  many  of  the  American  states  a  right 
of  possession  is  sufficient,  if  there  be  no  adverse  posses- 
sion. The  right  of  possession,  in  the  absence  of  any 
adverse  possession,  is  considered  equivalent  to  actual 
possession,  and  is  called  constructive  seisin.  But  if  the 
wife  owned  only  a  remainder  or  reversionary  estate,  that 
is,  a  right  to  take  it  after  the  expiration  of  a  life  estate 
in  some  other  person,  and  the  life  estate  never  expired 
during  the  marriage,  the  wife  never  acquired  seisin,  and 
.the  husband  takes  no  curtesy.4 

In  Connecticut  and  Ohio,  the  decisions  have  gone  far- 
ther in  support  of  curtesy,  and  an  estate  in  fee  with  the 
right  of  present  possession  is  equivalent  to  actual  seisin, 
even  though  the  estate  be  in  the  actual  possession  of  an 


3— Holden  v.  Welle,  18  R.  I.  802; 
Waller  v.  Martin,  106  Tens.  341,  82 
Am.  St  Rep.  882. 

A  father  devised  land  to  hie 
daughter  and  to  her  heirs  and 
assigns  forever,  "not  in  any  manner 
subject  to  the  sale  or  disposal  of 
her  husband  in  any  way,  manner 
or  form  whatever."  Held,  that  the 
will  shows  no  intent  to  exclude 
curtesy,  and  that  the  testator,  hav- 
ing given  a  fee,  could  not  limit  its 
essential  incidents.  Mullany  v.  Mul- 
lany,  4  N.  J.  Eq.  16,  31  Am.  Dec 
938. 

4—2  61.  ComnL  127  j  4  Kent's 
Gomm.  29,  30;  Collins  v.  Russell, 
184  N.  T.  74>  112  Am.  St.  Rep.  569, 
6  Anno.  Cas.  92;  Pozier  v.  Toalson, 
180  Mo.  546,  103  Am.  St.  Rep.  586; 
Wells  v.  Thompson,  13  Ala.  793,  48 
Am.  Deo.  76;  Adams  v.  Butts,  9 
Conn.  79;  Ferguson  v.  Tweedy,  43 
N.   T.    543;    Shores    v.    Car  ley,   6 


Allen  (Mass.)  425;  Mettler  v. 
Miller,  129  I1L  630;  Sweeney  v. 
Montgomery,  85  Ky.  65;  Malone  v. 
McLaurin,  40  Miss.  161,  90  Am.  Dec. 
320;  Reed  v.  Reed,  3  Head  (Tenn.) 
491,  75  Am.  Dec.  777;  Bragg  v. 
Wiseman,  55  W.  Va.  330;  Davis  v. 
Mason,  1  Peters  (U.  S.)  507;  Mercer 
v.  Selden,  1  How.  (U.  S.)  37. 

In  Virginia,  where  a  dowress 
had  remained  in  occupation  of  the 
entire  homestead,  using  it  as  her 
own  and  supporting  the  children, 
who  were  the  heirs  at  law,  thereon, 
one  of  said  children  did  not  have 
such  seisin  as  to  give  curtesy  to 
her  husband.  Carpenter  v.  Garrett, 
75  Va.  129. 

If  the  wife  and  another  person 
were  seised  as  tenants  in  com- 
mon,  the  husband  is  entitled  to 
curtesy  in  his  wife's  half  at  her 
death.  McNeely  v.  Oil  Co.,  52  W. 
Va.  616,  62  L.  R.  A.  562. 
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adverse  claimant  But  even  in  those  states  there  must 
be  the  right  of  possession ;  a  title  to  a  remainder  interest, 
dependent  on  a  life  estate  which  does  not  terminate  dur- 
ing the  wife 's  life,  is  not  sufficient.5 

The  wife's  title  need  not  necessarily  be  of  a  legal  estate ; 
if  it  is  only  an  equitable  estate,  as  the  equity  of  redemp- 
tion of  mortgaged  land,  or  the  beneficial  interest  in  a 
trust,  but  is  vested  in  the  wife  and  her  heirs,  the  husband 
takes  his  curtesy.6 

As  to  the  third  requirement,  it  is  sufficient  that  the 
child  should  have  been  born  alive ;  the  continuance  of  its 
life,  even  for  a  minute,  is  not  essential.7  And  it  must 
have  been  a  child  capable  of  being  an  heir  to  the  estate; 
for  instance,  if  the  estate  were  in  tail  male,  limited  in 


5 — In  1810,  the  Connecticut  Su- 
preme Court  of  Errors  held  that  the 
English  rule  was  not  in  harmony 
with  the  general  Connecticut  law 
as  to  seisin,  and  that  the  husband 
was  entitled  to  his  estate  by  the 
curtesy  in  lands  to  which  the  wife 
had  the  legal  title  in  fee,  though 
she  was  ousted  of  possession  and 
an  adverse  claimant  was  in  posses- 
sion during  the  entire  marriage.  "It 
must  be  acknowledged  by  all  that 
our  system  of  law  respecting  real 
property  is  in  many  respects  very 
different  from  the  English  system 

*  *  *  Seisin  directs  the  descent 
with  them;  ownership  with  us    *    * 

*  Wherever  you  find  a  right  of 
property  you  find  a  right  of  pos- 
session, and  all  the  consequences  at- 
tending it  that  you  find  In  England 
where  there  is  an  actual  seisin." 
Bush  v.  Bradley,  4  Day  (Conn.)  298. 
This  was  followed  in  Kline  v. 
Beebe,  6  Conn.  494;  Todd  v.  Oviatt, 
58  Conn.  174,  7  L.  R.  A.  693;  and 
in  Ward  v.  Ives,  75  Conn.  598. 

The  same  exceptional  rule  exists 
in    Ohio;    Borland    v.   Marshall,    2 


Ohio  St.  308;  Mitchell  v.  Ryan,  3 
Ohio  St.  377;  Merritt  v.  Home,  5 
Ohio  St.  307,  67  Am.  Dec.  298. 

The  early  Pennsylvania  cases  of 
Stoolfoos  v.  Jenkins,  8  Serg.  &  R. 
(Pa.)  175,  and  Chew  v.  Southwark, 
5  Rawle  (Pa.)  160,  seem  to  support 
Bush  v.  Bradley  in  their  language; 
but  Buchanan  v.  Duncan,  40  Pa.  St. 
82,  follows  the  prevailing  rule  of 
constructive  seisin.  No  cases  are 
found  except  those  in  Connecticut 
and  Ohio  in  which  curtesy  is  al- 
lowed where  there  was  an  actual 
adverse  possession  during  the  mar- 
riage. 

6—1  Kent's  Comm.  30,  31;  Davis 
v.  Mason,  1  Peters  (U.  S.)  507;  Gil- 
more  v.  Gilmore,  7  Ore.  374,  33  Am. 
Rep.  710;  McCorry  v.  King,  3 
Humph.  (Tenn.)  267,  39  Am.  Dec. 
165. 

As  to  curtesy  in  lands  held  by 
the  wife  as  her  equitable  sole  and 
separate  estate,  see,  post,  §  66. 

7—2  Bl.  Comm.  127;  Goff  v.  An- 
derson, 91  Ky.  303;  Marseille  v. 
Thalhimer,  2  Paige  Ch.  (N.  Y.)  35, 
21  Am.  Dec.  66. 
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its  descent  to  male  heirs,  and  the  child  of  the  marriage 
were  a  female,  it  would  not  confer  a  tenancy  by  the  cur- 
tesy on  the  father.8  In  many  of  the  states  curtesy  has 
been  abolished  or  materially  altered  by  statute. 

§  53.  B.  In  her  personal  estate.  Since  by  the  mar- 
riage the  husband  acquired  absolute  title  to  the  wife's 
personal  property  in  possession,  the  right  of  survivor- 
ship in  her  chattels  real,  and  the  right  to  reduce  to  his 
own  possession  and  ownership  her  choses  in  action,  there 
was  left  at  common  law  no  personal  property  to  become 
a  part  of  her  estate  in  case  of  her  death  before  her  hus- 
band's, except  her  unreduced  choses  in  action.  Under 
the  doctrine  of  sole  and  separate  estate,  however,  there 
grew  up  a  class  of  personal  estate  owned  by  the  wife,  but 
to  which  the  marital  rights  of  the  husband  did  not  at- 
tach.9 At  her  death,  therefore,  this  passed  to  her  ad- 
ministrator for  distribution. 

By  the  immemorial  practice  in  England,  after  the 
bishop  ceased  to  have  the  right  of  administration  of  all 
estates,  and  was  required  to  appoint  the  next  and  most 
lawful  of  kin  of  every  deceased  person  as  administrator,10 
the  husband  of  a  deceased  woman  was  entitled  to  be  ap- 
pointed as  her  administrator;  and  by  the  Statute  of 
Charles  II,11  he  was  relieved  of  liability  to  account  to 
anyone  for  the  surplus  after  payment  of  his  wife 's  debts ; 
and  thereby,  by  effectual  though  indirect  provisions  of 
law,  he  succeeded  to  any  personal  estate  which  had  not 


8 — 2  Bl.  Comm.  128.  Consequent- 
ly it  has  been  held  that  where  a 
woman  after  the  birth  and  death 
of  a  child  became  seised  of  land, 
and  had  no  subsequent  child,  the 
husband  took  no  curtesy.  Haywood 
y.  Moore,  2  Humph.  (Tenn.)  584. 
I  feel  much  doubt  as  to  the  accuracy 
of  this  application  of  the  doctrine. 
The  husband's  right  of  curtesy  is 
not  however  limited  to  the  interest 


which  his  child  will  inherit.  Where 
a  woman  having  a  prior  child 
married,  and  had  a  child  by  the 
marriage,  the  husband  upon  her 
death  took  curtesy  in  the  entire 
estate,  though  his  child  was  heir  to 
only  one-half.  Heath  v.  White,  5 
Conn.  228. 

9 — See  the  next  chapter. 

10— Stat.  31  Edw.  m,  Ch.  1,  §  11. 

11— Stat.  29  Ghas.  II,  Ch.  3. 
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come  to  him  by  his  marital  rights  during  her  life.1 2  This 
right  of  the  husband  to  take  by  administration  such  of 
his  wife 's  chattels  as  he  had  not  already  acquired  by  mar- 
riage, except  in  so  far  as  they  were  required  for  paying 
her  debts,  has  been  recognized  in  most  of  the  American 
states ; 13  but  in  a  few  it  was  denied,  and  the  husband 
took  no  right  in  his  wife 's  personal  property,  until  it  was 
conferred  upon  him  by  some  express  statute  to  that  ef- 
fect.14 


§54.  The  rights  of  the  wife.  A.  Her  dower  interest 
in  the  husband's  real  estate.  The  only  interest  which 
the  wife  acquired  in  her  husband's  property  by  mar- 
riage at  the  common  law  was  dower.  By  that  right  she 
was  entitled,  upon  surviving  her  husband,  to  the  use, 
rents  and  profits,  for  the  term  of  her  natural  life,  of  one- 
third  of  all  the  real  estate  of  which  he  had  been  seised 
at  any  time  during  the  coverture.15  His  estate  must 
have  been  in  fee-simple  or  fee-tail ;  and  if  it  was  in  fee- 


12 — See  for  a  full  historical  di* 
cuaeion  of  the  course  of  the  English 
law  on  this  subject,  Reeve  on  Dom. 
Bel.,  12  to  19.  See  also  2  Bl.  Comm. 
515,  2  Kent's  Oomm.  135. 

13— Robins  v.  McClure,  100  N.  Y. 
328,  53  Am.  Rep.  184,  and  prior 
N.  Y.  cases  there  cited;  Bartlett  v. 
Bartlett,  137  Mass.  156;  Kenyon  v. 
Saunders,  18  R.  I.  590,  26  L.  R.  A. 
232;  Rice  v.  Thompson,  14  B.  Mon. 
(Ky.)  377;  Judge  of  Probate  v. 
Chamberlain,  3  N.  H.  129;  Atherton 
v.  McQuesten,  46  N.  H.  205;  Hos- 
kins  v.  Miller,  2  Dev.  L.  (N.  C.) 
360;  Box  v.  Lanier,  112  Tenn.  393, 
64  L.  R.  A.  458 ;  Donnington  v.  Mit- 
chell, 2  N.  J.  Eq.  243;  Nelson  V. 
Nelson,  57  N.  J.  Eq.  118.  In  Robins 
y.  McClure,  Kenyon  v.  Saunders, 
and  other  of  the  above  cases,  this 
marital  right  of  the  husband  is 
held  not  to  be  taken  away  by  gen- 


eral statutes  giving  the  wife  full 
control  of  her  property. 

14 — Baldwin  v.  Carter,  17  Conn. 
201,  42  Am.  Dec.  735;  Locke  v.  Mc- 
pherson, 163  Mo.  493,  85  Am.  St. 
Rep.  546,  52  L.  R.  A.  420;  Curry  v. 
Fulkinson,  14  Ohio  100;  Saulniert 
Estate,  3  Whart.  (Pa.)  442;  Holmes 
v.  Holmes,  28  Vt.  765. 

15—2  Bl.  Comm.  129;  4  Kent's 
Coram.  357;  Stevens  v.  Smith,  4  J. 
J.  Marsh.  (Ky.)  64,  20  Am.  Dec 
205;  Wait  v.  Wait,  4  N.  Y.  95; 
McCraney  v.  McCraney,  5  Iowa  232, 
68  Am.  Dec.  702;  Butler  v.  Fitz- 
gerald, 43  Neb.  192,  47  Am.  St. 
Rep.  741. 

See  the  history  and  meaning  of 
the  word  "dower"  discussed  in 
Johnson  v.  Goss,  132  Mass.  247. 

"Dower  is  an  estate  favored  by 
the  law."  Greene  v.  Huntington,  73 
Conn.  106,  113;  McMahan  v.  Kim- 
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tail  the  limitation  of  the  entail  must  have  been  such  that 
it  would  have  been  possible  for  the  estate  to  be  inherited 
by  issue  of  the  wife  who  claims  dower;  for  instance,  if 
the  husband  had  received  a  grant  of  land  to  him  and  the 
heirs  of  his  body  to  be  born  of  his  wife  Susan,  and  if 
Susan  should  afterward  die  and  he  should  marry  Jane, 
Jane  would  take  no  dower  therein.16  But  the  birth  of 
any  children  is  not  essential  to  dower,  the  estate  differing 
in  this  respect  from  curtesy. 

Seisin  in  law  by  the  husband,  that  is,  the  right  of  pos- 
session without  actual  possession,  is  equally  effectual 
with  seisin  in  fact  as  a  basis  to  support  the  wife  *s  dower ; 
dower  and  curtesy  differing  in  this  respect.17  A  plaus- 
ible explanation  may  be  given  for  this  distinction  in  that 
fault  may  naturally  be  attributed  to  the  husband,  if  his 
wife 's  right  of  possession,  which  he  by  the  marriage  has 
the  right  to  enforce,  is  not  enforced;  while  no  fault  can 
be  attributed  to  the  wife,  and  no  forfeiture  justly  be  im- 
posed upon  her,  by  reason  of  the  husband 's  rights  being 
neglected. 


ball,  3  Blackf.  (Ind.)  1,  7;  Kennedy 
y.  Nedrow,  1  Dallas  (Pa.)  417. 

"Dower  being  a  cherished  and  im- 
mediate jewel  of  the  eommon  law, 
all  doubts  are  to  be  resolved  in  its 
favor."  Chrisman  v.  Linderman,  202 
Mo.  605. 

"As  Lord  Bacon  Btated  nearly 
two  hundred  and  fifty  years  since, 
the  tenant  in  dower  was  so  much 
favored  in  the  courts  that  at  that 
early  period  it  had  become  'the  com- 
mon by-word  in  the  law,  that  the 
law  favoreth  three  things,  life,  lib- 
erty and  dower.1"  Church  v.  Bull, 
2  Deaio  (N.  Y.)  430. 

16—2  Bl.  Comm.  131;  4  Kent's 
Comm.  35;  House  y.  Jackson,  50  N. 
Y.  161.  The  widow  is  not  entitled 
to  dower  in  a  leasehold  for  nine 
hundred  and  ninety-nine  years,  sub- 
D.  R.— 9 


ject  to  payment  of  annual  rental* 
Goodwin  v.  Goodwin,  33  Conn.  314. 

17—2  BL  Comm.  131;  4  Kent's 
Comm.  37;  Atwood  v.  Atwood,  22 
Pick.  (Mass.)  283 ;  Phelps  v.  Phelps, 
143  N.  Y.  197,  25  L.  R.  A.  625; 
Stevens  v.  Smith,  4  J.  J.  Marsh. 
(Ky.)  64,  20  Am.  Dec.  205. 

But  if  the  husband's  right  was 
only  to  a  remainder  after  a  life 
estate,  and  he  died  before  the  termi- 
nation of  the  life  estate,  his  widow 
takes  no  dower.  Kellett  v.  Shepard, 
13d  ni.  433;  Watson  v.  Watson, 
150  Mass.  84;  Durando  v.  Dur- 
ando,  23  N.  Y.  33. 

As  to  the  rule  in  cases  of  "in- 
stantaneous seisin,"  that  is,  when 
at  a  single  transaction  the  husband 
received  a  deed  and  made  a  recon- 
veyance, see  McCauley  v.  Grimes, 
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Since,  as  above  defined,  the  right  of  the  wife  attached, 
not  merely  to  the  land  left  by  the  husband  at  his  death, 
but  to  all  of  which  he  had  been  seised  during  the  cover- 
ture, her  inchoate  right  of  dower  is  during  the  coverture 
a  subsisting  interest,  recognized  and  protected  by  the 
law,  and  is  an  incumbrance  upon  all  the  husband's  land.18 
It  was  necessary  at  the  common  law  that  she  should 
unite  with  him  in  levying  a  fine,  or  suffering  a  common 
recovery,  in  order  to  release  her  inchoate  right  of  dower ; 
and  the  same  reason  has  made  it  necessary  for  the  wife  to 
unite  with  the  husband  in  a  conveyance  of  his  lands,  in 
order  to  give  an  unincumbered  title,  in  those  states  of  the 
Union  where  the  common  law  of  dower  still  exists.19 
Nevertheless,  her  inchoate  right  of  dower  in  her  hus- 
band's land  is  not  deemed  an  independent  vested  title, 
but  rather  a  mere  expectancy  or  possibility,  which  she 


2  Gill  and  J.  (Md.)  318,  20  Am.  Dec. 
434. 

18 — Re  Alexander,  53  N.  J.  Eq. 
96;  Kelly  v.  McGrath,  70  Ala.  75,  45 
Am.  Rep.  75;  Chandler  v.  Hollings- 
worth,  3  Del.  Ch.  99;  Whistler  v. 
Hicks,  5  Blackf.  (Ind.)  100,  33  Am. 
Dec  454;  Vaughn  v.  Dowden,  126 
Ind.  406;  Porter  v.  Noyes,  2  Me. 
22,  11  Am.  Dec.  30;  Davis  v. 
Wetherell,  13  Allen  (Mass.)  60,  90 
Am.  Dec  177;  Bigelow  v.  Hubbard, 
97  Mass.  195;  Greenwood  v.  Ligon, 
10  Smed.  &  M.  (Miss.)  615,  48  Am. 
Dec.  775;  Grady  v.  McCorkle,  57 
Mo.  172,  17  Am.  Rep.  676;  Butler  v. 
Fitzgerald,  43  Neb.  192,  47  Am.  St. 
Rep.  741;  Johnson  v.  Nyce,  17  Ohio 
66,  49  Am.  Dec  444;  Mandel  v.  Mc- 
Clave,  46  Ohio  St.  407,  15  Am.  St. 
Rep.  627,  5  L.  R.  A.  519;  Gatewood 
v.  Gatewood,  75  Va.  407;  Ficklin 
v.  Rixey,  89  Va.  832,  39  Am.  St. 
Rep.  891. 

"An  inchoate  right  of  dower  in 
land  is  a  subsisting  and  valuable 


interest  which  will  be  protected  and 
preserved  to  her,  and  she  has  a  right 
of  action  to  that  end."  Simar  v. 
Ganaday,  53  N.  Y.  298,  304,  13  Am. 
Rep.  523. 

Rules  for  ascertaining  the  value 
of  the  inchoate  dower  right  are  laid 
down  in  Jackson  v.  Edwards,  7 
Paige  Ch.  (N.  Y.)  386,  and  in  Gor- 
don v.  Tweedy,  74  Ala.  232,  49  Am. 
Rep.  813. 

19—4  Kent's  Comm.  41;  Dundas 
v.  Hitchcock,  12  How.  (U.  S.)  256; 
Learned  v.  Cutler,  18  Pick.  (Mass.) 
9;  Ebnendorf  v.  Lockwood,  57  N.  Y. 
324. 

And  the  courts  will  not  under- 
take to  compel  a  husband  to  procure 
his  wife's  release  of  dower,  though 
he  has  contracted  to  do  so;  since 
"the  policy  of  the  law  is  that  the 
wife  is  not  to  part  with  her  proper- 
ty but  by  her  own  spontaneous  and 
free  will."  Weed  v.  Terry,  2  Doug- 
lass (Mich.)  344,  45  Am.  Dec.  257. 
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cannot  convey,  except  to  release  it  to  her  husband's 
grantee.20 

Dower  did  not,  at  the  older  common  law,  extend  to 
equitable  estates  of  the  husband.21  But  this  has  almost 
universally  been  changed  by  later  decisions  or  statutes,22 
thus  harmonizing  the  law  as  to  curtesy  and  as  to  dower 
on  this  point.  Nor  does  dower  attach  to  a  mere  legal 
title  held  by  the  husband  in  trust  for  some  other  person*28 


20— Randall  v.  Krieger,  23  Wall. 
(U.  S.)  137;  Davis  v.  Wetherell,  13 
Allen  (Mass.)  60,  90  Am.  Dec  177; 
Moore  v.  New  York,  8  N.  Y.  110,  59 
Am.  Dec.  473;  Marvin  v.  Smith,  46 
N.  Y.  571;  Malloney  v.  Horan,  49 
N.  Y.  Ill,  10  Am.  Rep.  335;  Hinch- 
liffe  v.  Shea,  103  N.  Y.  153;  Whitt- 
haus  v.  Schack,  105  N.  Y.  332. 

"A  right  of  dower  in  a  married 
woman,  before  it  has  become  con- 
summate by  the  death  of  her  hus- 
band, is  a  mere  intangible,  inchoate, 
contingent  expectancy,  and  not  only 
is  not  an  interest  in  land,  but  does 
not  even  rise  to  the  dignity  of  a 
vested  right."  Goodkind  v.  Bart- 
lett,  136  I1L  18. 

"Though  she  had  no  actual  estate 
in  the  dower  during  the  life  of  her 
husband,  yet  she  had  an  interest 
and  a  right  of  which  she  could  not 
be  divested  but  by  her  own  consent 
or  crime,  or  her  dying  before  her 
husband.  It  was  a  valuable  interest, 
which  is  frequently  the  subject  of 
contract  and  bargain.  It  was  an  in- 
terest which  the  law  recognizes  as 
the  subject  of  conveyance  by  fine 
in  England,  and  by  deed  with  us. 
It  is  more  or  less  valuable  accord- 
ing to  the  relative  ages,  constitu- 
tion and  habit  of  the  husband  and 
wife.  It  is  more  than  a  possibility, 
and  may  well  be  denominated  a  con- 
tingent interest."  BuUard  v.  Briggs, 


7  Pick.  (Mass.)  538,  19  Am.  Dec. 
292. 

21—4  Kent's  Comm.  43,  44; 
Stevens  v.  Smith,  4  J.  J.  Marsh. 
(Ky.)  64,  20  Am.  Dec.  205. 

22 — 4  Kent's  Comm.  44,  46} 
Greene  v.  Huntington,  73  Conn.  106; 
Stroup  v.  Stroup,  140  Ind.  179,  27 
L.  R.  A.  523;  Snow  v.  Stevens,  15 
Mass.  278;  Davis  v.  Wetherell,  13 
Allen  (Mass.)  60,  90  Am.  Dec.  177; 
Yeo  v.  Mercereau,  18  N.  J.  L.  387; 
HcMahon  v.  Kimball,  3  Blackf. 
(Ind.)  1;  Stevens  v.  Smith,  4  J.  J. 
Marsh  (Ky.)  65,  60  Am.  Dec.  205. 

But  where  a  husband  paid  for 
land  and  had  it  conveyed  to  a  third 
person  with  an  agreement  that  the 
husband  should  have  the  full  control 
and  benefit  of  it,  which  was  done 
in  order  to  defeat  the  wife's  dower, 
it  was  held  that  the  husband  had 
never  had  any  seisin  from  which 
she  could  derive  dower.  Phelps  v. 
Phelps,  143  N.  Y.  197,  25  L.  R.  A. 
625.  Contra,  Stroup  v.  Stroup, 
supra. 

23— Barker  v.  Smiley,  219  111.  68 ; 
Goddard  v.  Prentice,  17  Conn.  546. 
And  where  the  husband  at  the  same 
time  received  a  deed  and  executed 
an  agreement  to  reconvey,  the  wife 
has  no  right  of  dower.  Hallet  v. 
Parker,  68  N.  H.  398. 

But  where  the  husband  before 
the  marriage  had  executed  contracts 
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In  several  of  the  American  states,  dower  was  from  the 
beginning  confined  to  real  estate  which  the  husband  owned 
at  the  time  of  his  death.*4  This  materially  alters  the 
nature  of  the  estate,  makes  it  a  mere  right  of  succession 
at  his  death,  instead  of  a  vested  interest  during  the  hus- 
band's life,  and  makes  it  possible  for  the  husband  to  con- 
vey his  land  without  the  wife's  joining  in  the  deed.  In 
many  other  states,  the  general  revision  by  statute  of  the 
property  rights  of  husband  and  wife  have  included  the 
abolition  or  material  modification  of  the  right  of  dower.25 
Even  in  England  it  has  been  enacted  that  "No  widow 
shall  be  entitled  to  dower  out  of  any  land  which  shall 
have  been  absolutely  disposed  of  by  her  husband  in  his 
life  time  or  by  his  will."16 

Since  the  wife's  dower  vested  in  her,  in  point  of  title, 
as  soon  as  the  husband  became  seised,  it  is  superior  to 
the  testamentary  power  of  the  husband*;  he  cannot  de- 
feat it  by  devising  the  lands  to  others  or  for  the  payment 
of  debts,17  and  if  he  gives  to  the  widow  a  devise  or  be- 
quest in  lieu  of  dower,  she  had  her  election  whether  to 
accept  it,  or  to  insist  on  her  right  of  dower.28    It  is  more- 


of  sale  of  the  land  to  be  paid  for 
in  installments,  it  was  held  that  the 
right  of  dower  attached  to  his  legal 
title  subject  to  the  equity  of  the 
purchasers,  bo  as  to.  entitle  the  wife 
to  an  equivalent  for  dower  in  the 
moneys  remaining  due.  Re  Pulling, 
97  Mich.  375. 

24— -4  Kent's  Comm.  41 ;  Connecti- 
cut Laws  of  1673,  page  21;  DeFor- 
est's  Appeal,  1  Root  (Conn.)  50; 
Stewart  ▼.  Stewart,  5  Conn.  317; 
Brown's  Appeal,  72  Conn.  148,  154, 
49  L.  R.  A.  144;  Vermont  Laws  of 
1787,  page  55,  f  8. 

In  North  Carolina  by  the  act  of 
1784  dower  was  confined  to  lands 
of  which  the  husband  died  seised; 
Winstead  v.  Wtnstead,  1  Hayw. 
(F-   C.)    243;    but   by   the   act   of 


1868-9,  the  common  law  dower  was 
restored;  Sutton  v.  Askew,  66  N. 
C.  172,  8  Am.  Rep.  500. 

In  Georgia  dower  was  limited  by 
statute  in  1826  to  lands  of  which 
the  husband  was  seised  at  his  death, 
and  which  he  acquired  by  his  mar- 
riage, and  that  limitation  still  re- 
mains. Chapman  t.  Schroeder,  10 
Ga.  324;  Ga.  Code,  |  4687. 

So  by  the  act  of  1784  in  Tennes- 
see; Combs  v.  Young,  4  Yerg. 
(Tenn.)  218,  26  Am.  Dec.  225. 

25— See  Ch.  VIII. 

26— Stat.  3  &  4  William  IV,  Ch. 
105,  1 4;  Rowland  v.  Cuthbertson, 
L.  R.  8  Eq.  466;  Lacey  ▼.  Hill,  L.  R. 
19  Eq.  346. 

27 — 4  Kent's  Comm.  50. 

28 — See   post,   9  59. 
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over  paramount  to  the  claims  of  the  creditors  of  the  de- 
ceased as  well  as  to  those  of  the  heirs,  and  it  is  not  in 
the  power  of  either  to  defeat  it.29  From  this  principle 
results  the  preference  of  bequests  in  lieu  of  dower  above 
other  bequests,  which  is  more  fully  discussed  hereafter.80 

And  these  features  of  the  law  of  dower — its  superiority 
to  the  will  of  the  husband,  or  to  his  debts, — though  they 
resulted  from  the  common  law  view  of  dower  as  a  vested 
interest,  are  retained  in  the  states  where  dower  vests 
only  at  the  husband's  death. 

Dower  at  the  common  law,  if  the  heir  refused  to  assign 
it  to  the  widow,  could  only  be  recovered  by  an  elaborate 
and  expensive  suit,  the  Writ  of  Bight  of  Dower ;  but  by 
the  modern  American  practice,  dower  is  assigned  to  the 
widow  by  the  Court  of  Probate  (Surrogate's  Court  or 
Orphans'  Court,  as  the  same  court  is  variously  called), 
as  a  part  of  the  settlement  of  the  estate.81 

§55.  Five  methods  of  barring  dower.  The  burden- 
some incumbrance  cast  upon  all  the  husband 's  real  estate 
by  the  existence  of  his  wife 's  inchoate  right  of  dower  led 
to  the  adoption  of  various  devices  to  avoid  it;  until  as 
Blackstone  says:  "Upon  preconcerted  marriages,  and  in 
estates  of  considerable  consequence,  tenancy  in  dower 
happens  very  seldom." 82  Five  modes  of  barring  dower 
have  had  sufficient  legal  recognition  to  require  mention. 
First,  the  grant  of  dower  ad  ostium  ecclesiae;  second, 
common  law  jointure ;  third,  equitable  or  statutory  joint- 
ure, or  antenuptial  agreement;  fourth,  devise  or  bequest 
in  lieu  of  dower,  which  the  widow  acepts ;  fifth,  divorce, 
or  the  wife 's  elopement.  To  these  might  be  added,  as  a 
sixth  mode  of  barring  dower,  the  release  by  the  wife  of 

29— Crocker     ▼.     Fox,     1     Root  30 — See  post,  %  59. 

(Conn.)  227;  Galder  v.  Bull,  2  Root  31— Shaefe  v.  0*Neil,  9  Maes.  9. 

(Conn.)    50;    Combe    v.    Young,    4  32—2  Bl.  Comm.  136. 
Yerg.  (Tenn.)  218>  26  Am.  Dec.  225. 
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her  dower,  by  joining  in  the  husband's  deed,  already 
spoken  of. 

§  56.  Dower  ad  ostium  ecclesiae.  The  first  method 
devised  for  affecting  this  purpose  was  by  the  definite 
grant  to  her,  at  the  church  door,  and  as  a  part  of  the  mar- 
riage ceremony,  of  certain  lands  for  her  dower.  This 
endowment,  if  assented  to  by  the  wife  at  the  time,  was 
binding  upon  her  as  well  as  upon  the  husband ;  otherwise, 
she  had  her  election  after  the  death  of  the  husband  to 
claim  her  common  law  dower.  If  she  had  assented  to,  or 
afterwards  elected  to  take,  the  dower  ad  ostium,  she  might 
immediately  enter  upon  it  at  her  husband's  death,  with- 
out any  process.  This  is  said  to  have  been  the  most  usual 
species  of  dower  in  the  twelfth  century,  but  it  afterward 
fell  into  disuse,88  jointure  having  become  the  more  com- 
mon substitute  for  dower.  From  this  practice  came  the 
familiar  phrase  in  the  Anglican  marriage  service :  "  With 
all  my  worldly  goods  I  thee  endow."84 

§57.  Common  law  jointure.  Jointure  is  defined  by 
Coke,  followed  by  Blackstone,85  to  be  "a  competent  liveli- 
hood of  freehold  for  the  wife,  of  land  and  tenements,  to 
take  effect,  in  profit  or  possession,  presently  after  the 
death  of  the  husband,  for  the  life  of  the  wife  at  least, ' '  ** 

4 'These  four  requisites  must  be  punctually  observed: 
1.  The  jointure  must  take  effect  immediately  on  the 
death  of  the  husband.  2.  It  must  be  for  her  own  life  at 
least,  and  not  pur  auter  vie,  or  for  any  term  of  years  or 


33—2  Bl.  Comm.  132-135. 

34 — 2  Bl.  Comm.  134,  note  p. 

35— Co.  Litt.,  36  B.;  Vernon's 
Case,  4  Coke  Rep.  2;  2  Bl.  Comm. 
137. 

36 — It  is  commonly  regarded  as 
a  common  law  estate,  but  really 
rested  on  the  terms  of  the  Statute 
of  Uses,  27  Henry  VTTI,  Ch.  10,  as 
pointed  out  by  Blackstone;  but  as 


that  statute  antedated  the  earliest 
American  settlements,  it  was  a  part 
of  the  body  of  existing  English  law 
brought  to  America  by  our  first 
colonists.  Hastings  v.  Dickinson, 
7  Mass.  153,  5  Am.  Dec  34;  Bige- 
low  v.  Hubbard,  97  Mass.  195;  Gel- 
zer  v.  Gelzer,  Bailey's  Eq.  (S.  C.) 
387,  23  Am.  Dec,  180. 
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other  smaller  estate.  3.  It  must  be  made  to  herself, 
and  to  no  other  in  trust  for  her.  4.  It  must  be  made, 
and  so  in  the  deed  particularly  expressed  to  be,  in  satis- 
faction of  her  whole  dower,  and  not  of  any  particular 
part  of  it."37 

In  the  definition  of  jointure  given  by  Coke  and  Black- 
stone,  the  assent  of  the  future  wife  is  not  stated  as  an 
essential  element ;  whether  such  assent  was  necessary,  if 
the  jointure  were  found  to  have  made  a  competent  pro- 
vision for  the  wife's  support,  was  an  unsettled  question 
until  the  case  of  the  Earl  of  Buckingham  v.  Drury  decided 
in  the  House  of  Lords  in  1672,  when  it  was  decided  by  a 
divided  court,  Lords  Hardwick  and  Mansfield  being  in 
the  majority,  that  the  jointure  depends  for  its  validity  on 
the  sufficiency  of  the  provision  made,  and  not  on  the 
assent  of  the  wife,  and  therefore  that  it  is  binding  upon 
her,  if  found  to  be  adequate,  though  she  were  then  an 
infant  and  incapable  of  binding  herself  by  a  contract8* 

§  58.  Equitable  or  statutory  jointure.  It  has  already 
been  pointed  out  in  a  previous  chapter,  that  a  husband 
and  wife  might  make  a  contract  before  marriage  for  the 
adjustment  of  their  property  rights,  which,  if  it  were 


37—2  BL  Comm.  138;  Saunders 
t.  Saunders,  144  Mo.  489. 

38 — Earl  of  Buckingham  v.  Drury 
(often  cited  as  Drury  v.  Drury), 
5  Brown's  Par.  Cas.  570,  also  re- 
ported in  2  Eden  39,  60,  and  in  4 
Brown's  Ch.  Cas.  506,  note.  The 
opinion  is  also  given  in  full  in  8 
Wend.  (N.  Y.)  297,  note.  This  de- 
cision was  followed  very  reluctantly 
in  New  York:  McCartee  v.  Teller, 
8  Wend.  ($T.  Y.)  267,  289;  Temple 
v.  Hawley,  1  Sandf.  Ch.  153;  but 
it  has  now  been  established  in  many 
states  that  the  wife  has  her  election 
after  the  husband's  death  to  claim 
her  dower  or  to  keep  her  jointure, 


unless  it  was  assented  to  by  her 
before  the  marriage.  See,  for  in- 
stance, General  Statutes  Mass.,  Ch. 
90,  ||9-11;  1  Revised  Statutes  N. 
Y.,  741,  S  12;  Glase  v.  Davis,  118 
Ind.  593. 

In  Shaw  v.  Boyd,  5  S.  &  R.  (Pa.) 
309,  9  Am.  Dec  368,  it  was  held 
that  an  equitable  jointure,  that  is, 
a  substitution  of  personal  property 
for  dower  by  anti-nuptial  agree- 
ment, was  of  no  effect  if  the  wife 
was  a  minor,  both  when  the  agree- 
ment was  made  and  when,  after  her 
husband's  death,  she  received  the 
stipulated  benefits. 
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fair  and  reasonable,  and  made  without  either  party  tak- 
ing any  unfair  advantage  of  the  other,  would  be  carried 
out  in  equity.  A  frequent  element  in  such  agreement  is 
a  provision  that  the  wife  shall  claim  or  have  no  dower  in 
the  event  of  surviving  her  husband;  and  such  provision 
for  the  substitution  of  other  benefits  for  dower  is  some- 
times called  an  equitable  jointure;  it  differs  from  the 
legal  jointure  in  that  the  estate,  or  other  advantage,  which 
the  wife  receives,  need  not  be  the  precise  legal  interest 
in  real  estate  required  for  a  legal  jointure ;  but  may  be 
personal  property,  or  even  the  relinquishment  of  the 
husband's  right  in  her  property.89  So  also  the  substi- 
tutes for  dower,  or  for  the  statutory  right  of  the  wife 
which  replaces  dower,  often  provided  by  our  modern 
statutes,  are  sometimes  spoken  of  as  jointures,  though 
not  within  the  technical  definition  of  the  common  law 
term.40 

§50.  Testamentary  provision  in  lieu  of  dower.  As 
already  stated,  the  husband  cannot  bar  his  wife  of  dower 
by  his  will.  If  by  the  terms  of  his  will  he  gives  her  a 
devise  or  bequest  in  lieu  of  her  dower,  this  constitutes 
really  an  offer  to  her;  she  can  refuse  it  and  claim  her 


39—4  Kent's  Comm.  55;  Kennedy 
v.  Kennedy,  150  Ind.  686;  Andrews 
v.  Andrews,  8  Conn.  79;  Pierce  ▼. 
Pierce,  71  N.  Y.  154,  27  Am.  Rep. 
22;  Bigelow  v.  Hubbard,  97  Mass. 
195;  Vincent  v.  Spooner,  2  Cush. 
(Mass.)  467;  Freeland  v.  Freeland, 
128  Mass.  509;  Cowdrey  v.  Cowdrey, 
72  N.  J.  Eq.  951;  O'Brien  v.  Elliott, 
15  Me.  125,  32  Am.  Dec.  137;  Moran 
v.  Stewart,  173  Mo.  207;  Murphy  t. 
Murphy,  12  Ohio  St.  407;  Oummings 
v.  Cummings,  25  R.  I.  528;  Chaffee 
v.  Chaffee,  70  Vt.  231. 

40 — i  Kent's  Comm.  56;  Glase  v. 
Davis,  118  Ind.  593;  General  Sta- 
tutes of  Connecticut,  1902,  ||  386, 


390;  Chaffee  v.  Chaffee,  70  Vt.  231; 
Banes  v.  Howes,  113  Ky.  465;  King 
v.  King,  184  Mo.  99;  Hinkle  v. 
Hinkle,  34  W.  Va.  142.  Under  the 
liberal  modern  doctrine  as  to  the 
right  of  a  wife  to  contract  with 
her  husband  during  the  marriage 
(see  ante,  §  44),  she  may  also  by  a 
post-nuptial  agreement  bind  herself 
to  release  her  dower  before  the 
death  of  the  husband,  and  a  fair 
conscionable  agreement  of  that  na- 
ture will  be  enforced  against  her 
in  equity.  Jones  v.  Fleming,  104 
N.  Y.  418.  And  see  generally  the 
cases  cited  in  the  notes  to  |  44. 
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dower ;  but  if  she  accepts  it,  she  must  take  it  on  the  con- 
dition on  which  it  was  given,  and  surrender  her  right  to 
dower.41  But  if  he  gives  her  an  estate  by  will,  and  does 
not,  either  expressly  or  by  clear  implication,  make  it 
conditional  on  her  releasing  dower,  she  may  take  both; 
the  devise  or  bequest  is  interpreted  as  an  addition  to  the 
rights  secured  to  her  by  the  law.42 

Whether  a  legacy  or  devise  is  in  lieu  of  dower,  and 
puts  the  widow  to  her  election,  depends  on  the  inten- 
tion of  the  testator;  and  this  intention,  in  the  absence 
of  any  express  terms  excluding  dower,  is  to  be 
gathered  from  all  parts  of  the  will.  The  presumption 
is  that  the  gift  is  unconditional,  and  that  the  wife 
can  accept  it  without  relinquishing  her  dower.43  The 
intention  to  make  the  bequest  in  lieu  of  dower  may 
be  shown  by  implication;  but  the  implication  must  be 
clear  and  manifest.44    But  where  the  provision  for  the 


41—4  Kent's  Gomm.  57;  Reed  v. 
Dickerman,  12  Pick.  (Mass.)  146; 
Griggs  v.  Veghte,  47  N.  J.  Eq.  180; 
Vanorden  v.  Vanorden,  10  Johns. 
(N.  Y.)  30,  6  Am.  Dec.  314;  Wil- 
son's Appeal,  137  Pa.  St.  621,  21 
Am.  St.  Rep.  901. 

42— Church  v.  Bull,  9  Demo  (N. 
T.)  430,  43  Am.  Dec.  754;  Thomp- 
son y.  Betts,  74  Conn.  576,  92  Am. 
St.  Rep.  235;  Reed  v.  Dickerman,  12 
Pick.  (Mass.)  146;  Cowdrey  ▼. 
Cowdrey,  72  N.  J.  Eq.  951;  Adsit 
v.  Adsit,  2  Johns.  Ch.  (N.  Y.)  448,  7 
Am.  Dec.  539;  Evans  v.  Webb,  1 
Yeates  (Pa.)   424,  1  Am.  Dec.  308. 

43— Lord  v.  Lord,  23  Conn.  327; 
Horstmann  v.  Flege,  172  N.  Y.  381; 
Garrett  v.  Vaughn,  59  S.  C.  516. 

By  statute  in  some  jurisdictions 
the  presumption  is  reversed}  and 
the  bequest  is  presumed  to  be  in 
lieu  of  dower  unless  an  intent  to 
give  an  additional  benefit  clearly 
appears.    Reed    v.    Dickerman,    3,2 


Pick.  (Mass.)  146;  Warren  v.  War- 
ren, 148  111.  641;  Sanders  v.  Wall- 
ace, 118  Ala.  418;  Bayes  v.  Howes, 
113  Ky.  465;  Stearns  v.  Perrin,  130 
Mich.  456;  McKee  v.  Stuckey,  181 
Mo.  719. 

44 — It  is  the  settled  rule  of  law 
"that  to  compel  the  widow  to  elect 
between  the  dower  and  a  provision 
made  for  her  in  the  will,  where  the 
testator  had  not  in  terms  declared 
his  intention  on  the  subject,  it  was 
not  sufficient  that  the  will  ren- 
dered it  doubtful  whether  he  in- 
tended that  she  should  have  her 
dower  in  addition  to  that  provision; 
but  that  to  deprive  her  of  dower, 
the  terms  and  provisions  of  the  will 
must  be  totally  inconsistent  with 
her  claim  of  dower  in  the  property 
*  *  *  so  that  the  intention  of 
the  testator  in  relation  to  some  part 
of  the  property  devised  to  others 
would  be  defeated  if  such  claim 
should  be  allowed."    Church  v.  Bull, 
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widow  made  by  the  will  much  exceeds  her  statutory  share 
and  to  permit  her  to  receive  both  would  defeat  the  provi- 
sions made  for  other  beneficiaries  by  the  will,  she  will  be 
put  to  her  election.45 

The  inference  that  a  bequest  or  devise  is  intended  to 
be  in  lieu  of  dower  may  arise  from  the  bequest  itself,  as 
if  the  will  should  give  her  half  of  all  his  estate  for  life, 
or  from  other  parts  of  the  will  in  which  he  makes  other 
dispositions  which  are  evidently  inconsistent  with  her 
taking  dower. 

If  a  widow  takes  a  devise  or  legacy  in  lieu  of  dower, 
she  is  regarded,  as  to  such  provision,  as  a  purchaser 
rather  than  a  gratuitous  beneficiary ;  her  interest  is  pre- 
ferred to  that  of  other  legatees,  and  will  not  abate  in  case 
of  deficiency  of  assets  to  pay  all  the  legacies.46 

§  60.  Divorce  or  elopement  of  the  wife.  As  early  as 
1285,  Parliament  enacted  that  if  a  wife  eloped  from  her 


2  Denio  (N.  Y.)  430,  43  Am.  Dec. 
754. 

Re  Hatch  Estate,  69  Vt.  300,  22 
Am.  St.  Rep.  109;  Bennett  ▼. 
Packer,  70  Conn.  357,  66  Am.  St. 
Rep.  112;  Warner  v.  Hamill,  134 
Iowa  279;  Jackson  v.  Churchill,  7 
Cow.  (N.  Y.)  287,  17  Am.  Dec.  514; 
Kovalinka  v.  Schlegel,  104  N.  Y. 
125,  58  Am.  Rep.  494;  Gordon  v. 
Stevens,  2  Hill  Eq.  (S.  C.)  46,  27 
Am.  Dec.  445;  Pickett  v.  Peay,  3 
Brev.  (S.  C.)  545,  6  Am.  Dec.  594; 
Higginbotham  v.  Cornwell,  8  Gratt. 
(Va.)  83,  56  Am.  Dec.  130. 

45— Re  Purcell,  25  R.  I.  553; 
Lord  y.  Lord,  23  Conn.  327;  Re 
Zahrt,  94  N.  Y.  605;  Re  Gordon, 
172  N.  Y.  25,  92  Am.  St.  Rep.  689; 
Griggs  v.  Veghte,  47  N.  J.  Eq.  180; 
Helme  v.  Strater,  52  N.  J.  Eq.  599; 
Re  Gotzian,  34  Minn.  159,  57  Am. 
Rep.  43 ;  McKee  v.  Stuckey,  181  Mo. 


719;  White  v.  White,  16  N.  J.  L. 
202,  31  Am.  Dec.  232. 

In  Lewis  v.  Smith,  9  N.  Y.  502, 
61  Am.  Dec.  706,  a  devise  and  be- 
quest of  all  the  testator's  real  and 
personal  estate  to  his  widow  for  life 
was  held  not  to  be  in  lieu  of  dower, 
testator  having  sold  real  estate  in 
which  the  dower  right  would  exceed 
in  value  a  life  estate  in  what  he 
retained. 

46 — Moore  v.  Alden,  80  Me.  301, 
6  Am.  St.  Rep.  203;  Security  Co.  v. 
Bryant,  52  Conn.  311,  52  Am.  Rep. 
599;  Clayton  v.  Aikin,  38  Ga.  320, 
95  Am.  Dec.  393;  Tollard  v.  Tollard, 
1  Allen  (Mass.)  490;  Howard  v. 
Francis,  30  N.  J.  Eq.  444;  Walker's 
Appeal,  175  Pa.  St.  60;  Overton  v. 
Lea,  108  Tenn.  505. 

The  bequest  of  a  specific  sum  in 
lieu  of  dower  is  always  to  be  con- 
strued as  if  the  words,  "to  be  paid 
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husband  and  lived  with  an  adulterer,  she  should  be  barred 
of  her  dower.47  A  divorce  a  vinculo,  which  at  the  com- 
mon law  was  only  effected  by  special  act  of  Parliament, 
was  also  regarded  as  putting  an  end  to  dower ;  since  one 
could  not  be  the  widow  of  a  man  at  his  death  if  she  had 
during  his  life  ceased  to  be  his  wife.48  In  some  of  the 
American  states,  the  rule  of  the  Statute  of  Westminster 
is  in  force,  either  by  its  adoption  as  a  part  of  the  com- 
mon law,  or  by  re-enactment.49  In  others,  such  miscon- 
duct on  the  part  of  the  wife  is  not  per  se  a  bar  to  dower. 
The  greater  ease  of  divorce  proceedings  in  modern  times 
makes  that  the  appropriate  mode  of  redress  for  a  hus- 


io  full  in  preference  to  all  other 
legacies/'  were  added.  A  provision 
that  "if  any  estate  shall  not  he  suf- 
ficient to  pay  in  full  the  aforesaid 
legacies,  then  the  devise  to  my  wife 
and  to  A  shall  be  paid  first,  in  full, 
and  the  other  devises  pro  rata" 
does  not  take  away  the  preference 
of  the  widow  over  A,  and  her  legacy 
will  be  paid  in  full  before  A  re- 
ceives anything.  Security  Co.  v. 
Bryant,  52  Conn.  311,  52  Am.  Rep. 
599. 

Not  only  will  general  legacies  be 
abated,  if  needed  to  satisfy  a  be- 
quest in  lieu  of  dower,  but  also 
specific  legacies,  and  specific  devises 
of  land.  Borden  v.  Jenks,  140  Mass. 
562,  54  Am.  Rep.  507. 

''The  weight  of  authority  holds 
that  she  is  a  purchaser,  so  far  as 
to  have  a  prior  right  over  all  other 
legatees  and  devisees;  but  that  her 
claim  must  yield  to  that  of(  cred- 
itors." Steele  v.  Steele,  64  Ala.  438, 
38  Am.  Rep.  15.  On  the  other  hand, 
in  Hall's  case,  1  Bland  (Md.)  208, 
17  Am.  Dec.  275,  it  is  held  that  her 
legacy  is  preferred  even  to  the 
claims  of  creditors,  to  the  extent 
of  the  value  of  her  dower. 


47— The  Statute  of  Westminster, 
13  Edw.  I,  Ch.  34;  2  Bl.  Comm.  130; 
4  Kent's  Comm.  52. 

48 — "VM  nuUum  matrimonium,  tbi 
nulla  dos."  2  Bl.  Comm.  130;  4 
Kent's  Comm.  54. 

49 — So  the  first  statute  conferr- 
ing dower  in  Connecticut  imposed 
the  condition  that  the  wife  should 
be  "living  with  her  Husband  in  this 
Colony,  or  otherwise  absent  from 
him  with  his  consent,  or  through 
his  meer  default  or  inevitable  Prov- 
idence, or  in  case  of  Divorce,  where 
she  is  the  innocent  party."  Laws  of 
Conn..  Colony,  1673,  page  21;  Peck 
on  the  Law  of  Husband  &  Wife  in 
Connecticut,  f  120.  This  qualifica- 
tion still  remains,  in  substance,  in 
the  Connecticut  law. 

Consolidated  Laws  of  N.  Y.,  1909, 
P.  3612,  §  196;  Payne  v.  Dotson,  81 
Mo.  145,  51  Am.  Rep.  225;  Bell  v. 
Nealy,  1  Bailey  L.  (N.  C.)  312,  19 
Am.  Dec.  686;  Daniels  v.  Taylor, 
76  C.  C.  A.  139,  7  Anno.  Cas.  352, 
stating  the  law  of  Arkansas  and 
the  Indian  Territory;  Sargent  v. 
North  Cumberland  Mfg.  Co.,  112  Ky. 
888;  Phillips  v.  Wiseman,  131  N. 
C.  402;   Reel  v.  Elder,  62  Pa.  St. 
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band  whose  wife  has  grossly  misbehaved,  and  who  de- 
sires release  from  his  marital  obligations.50 

The  common  law  rule  that  divorce  ex  proprio  vigore 
puts  an  end  to  the  wife's  dower  right  is  in  force  in  the 
United  States,  except  where  it  has  been  altered  by  stat- 
ute.51 But  in  many  of  the  states  statutes  have  been 
passed  preserving  to  the  wife  her  right  of  dower,  if  she 
has  obtained  the  divorce  for  the  misconduct  of  the  hus- 
band.52 Extraordinary  complications  have  occasionally 
arisen  in  case  of  divorce  for  the  husband's  fault  followed 
by  his  remarriage.68 


308,  1  Am.  Rep.  414;  Beaty  v. 
Richardson,  56  S.  C.  173,  46  L.  R.  A. 
517. 

50 — Bryan  v.  Batcheller,  6  R.  I. 
543,  78  Am.  Dec  454;  Lakin  v. 
Lakin,  2  Allen  (Mass.)  45;  Grover 
v.  Clements,  71  Ark.  565,  100  Am. 
St.  Rep.  01;  Littlefield  v.  Paul  69 
Me.  527;  Norton  v.  Tufts,  19  Utah 
470.  See  Schiffer  v.  Pruden,  64  N.  Y. 
47. 

51— Wood  ▼.  Wood,  59  Ark.  441, 
43  Am.  St.  Rep.  42,  28  L.  R.  A.  157; 
Parrett  v.  Failing,  111  U.  S.  523; 
Fletcher  v.  Monroe,  145  hid.  56; 
Marvin  v.  Marvin,  59  Iowa  699; 
Hatch  v.  Small,  61  Kan.  242;  Pullen 
v,  Pullen,  52  N.  J.  Eq.  9;  Allen  v. 
Austin,  21  R.  I.  254;  Cralle  v. 
Cralle,  79  Va.  182. 

It  has  been  decided  in  New  York 
that  if  a  marriage  has  been  an- 
nulled because  of  the  existence  of  a 
prior  wife,  the  second  wife  cannot 
claim  dower;  although  the  annul- 
ment was  under  the  "Enoch  Arden 
Law"  (see  ch.  I,  note  17),  by  which 
the  second  marriage  continued  in 
force  until  annulled,  the  children 
were  legitimated,  and  the  parties 
not  guilty  of  bigamy.  Price  v. 
Price,  124  N.  Y.  589,  12  L.  R  A, 
359. 


52 — See  the  terms  of  the  Connec- 
ticut Act  of  1673,  quoted  in  note 
49,  which  is  still  in  force.  Stilson 
v.  Stilson,  46  Conn.  19;  Wait  v. 
Wait,  4  N.  Y.  95;  Stahl  v.  StaH 
114  I1L  375;  Lakin  v.  Lakin,  2  Al- 
len (Mass.)  45;  Saunders  v.  Saun- 
ders, 144  Mo.  482;  Julier  v.  Julier, 
62  Ohio  St.  90,  76  Am.  St.  Rep. 
697. 

In  Michigan,  if  a  divorce  is 
granted  to  the  wife  for  the  hus- 
band's fault,  the  wife  is  at  once  en- 
titled to  take  possession  of  her 
dower,  as  if  the  husband  were  dead. 
Percival  v.  Percival,  66  Mich.  297. 
So  also  in  Nebraska;  Tatro  v.  Ta- 
tro,  18  Neb.  395,  53  Am.  Rep.  820; 
and  in  Minnesota;  Keith  ▼.  Mellen- 
thin,  92  Minn.  537,  104  Am.  St.  Rep. 
679. 

In  New  York  a  distinction  is 
made  between  dower,  the  right  to 
which  is  inchoate  during  the  mar- 
riage, and  the  right  to  inherit  a 
share  of  the  husband's  property, 
which  springs  up  at  his  death,  and 
a  divorce  even  for  the  husband's 
adultery  is  held  to  bar  the  latter 
right.  Re  Ensign,  103  N.  Y.  284, 
57  Am.  Rep.  717. 

53 — In  Brown's  Appeal,  72  Conn. 
148,   49   L.   R.   A.    144,   an  extra- 
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Even  where  the  divorced  wife  would  otherwise  retain 
her  dower,  if  alimony  is  awarded  and  paid,  that  bars 
dower;  the  award  of  alimony  being  supposed  to  be  a 
final  adjustment  of  the  property  rights  of  the  wife.54 

§4J1.  The  rights  of  the  wife.  B.  Her  right  of  sue- 
cession  in  his  personal  property.  By  a  statute  of  the 
reign  of  Charles  II  (i671)  it  was  provided  that  the  wife 
should  have  one-third  of  her  husband's  personal  prop- 
erty at  his  death,  or  one-half  if  there  were  no  children.55 
This  same  rule  has  been  so  generally  adopted  that  it  may 


ordinary  state  of  things  led  to  an*in- 
teresting  decision.  One  Brown  had 
successively  married  two  women 
and  been  divorced  from  each  for 
his  own  fault,  and  then  married  a 
third,  and  died,  leaving  her  surviv- 
ing. Each  of  the  three  "widows" 
claimed  dower;  and  the  claim  of  the 
two  divorced  wives  was  supported 
by  the  plain  language  of  the 
statute  (see  note  40).  But  the 
court  held  that  when  the  law  per- 
mits a  divorced  man  to  re-marry  it 
necessarily  intends  that  all  marital 
relations  between  himself  and  the 
divorced  wife  shall  be  at  an  end; 
that  he  cannot  have  two  wives  or 
leave  two  widows  (still  less  three) ; 
and  that  this  necessary  implication 
of  the  law  will  prevail  over  the 
letter  of  the  statute  relating  to 
dower.  The  last  wife  was  held 
therefore  to  be  the  only  widow,  and 
the  only  dowrose. 

In  McCraney  v.  McCraney,  5 
]Eowa  232,  68  Am.  Dec.  702,  the 
divorce  was  for  the  wife's  fault,  an4 
the  husband  re-married.  The  first 
wife  then  obtained  a  divorce  modify- 
ing the  divorce  judgment  sp  far  only 
as  to  restore  her  right  of  dower  and 
of  succession.  ''Such  a  decree  is, 
we  think,  both  logically  and  legally 


inconsistent,  and  cannot  be  sup- 
ported either  upon  principle  or 
authority.  There  cannot  be  two 
widows  lawfully  entitled  to  dower, 
any  more  than  there  can  be  two 
wives  legally  entitled  to  the  sup- 
port, care,  protection  and  name  of 
the   husband." 

On  the  other  hand,  it  was  held 
under  circumstances  similar  to  those 
existing  in  Brown's  Appeal,  there 
being  however  two  wives  instead  of 
three,  that  the  first  wife  retained 
her  dower,  and  the  second  also  took 
dower,  subject  to  the  prior  incum- 
brance of  the  first  dower.  Stahl  v. 
Stahl,  lU  111.  375, 

54— Adams  v.  Story,  185  TEL  448, 
25  Am.  St.  Rep.  392,  11  L.  R.  A. 
790;  Tatro  v.  Tatro,  18  Neb.  395, 
53  Am.  Rep.  820;  JuHer  v.  Julier, 
62  Ohio  St.  90,  78  Am.  St.  Rep.  697 
(but  see  DeWitt  v.  DeWitt,  67  Ohio 
St.  340);  Gallager  v.  Gallager,  101 
Wise.  202;  Harris  v.  Davis,  115  Ge. 
950.  In  Chicago  Title  Go.  v.  Dan- 
fort  b,  236  111.  554,  19  L.  ft.  A. 
(N.  S.)  386,  the  same  rule  is  applied 
to  the  divorced  wife's  claim  to  a 
sum  whieh  had  been  agreed  upon 
as  a  substitute  for  dower  by  an 
antenuptial  agreement. 

55—2   Bl.  Comm.  515;    2   Kent's 
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fairly  be  called  the  American  common  law;  though  it 
rests  upon  express  statutes  in  each  jurisdiction. 

But  this  interest  differs  from  dower  in  that  it  is  a 
mere  right  of  inheritance.  It  takes  effect  only  in  the  in- 
testate estate  left  by  the  husband  after  payment  of  his 
debts ;  and  is  therefore  subject  to  be  defeated,  either  by 
the  husband  *s  debts,  or  by  the  legacies  given  in  his  will.66 
And  a  gift  by  the  husband  of  a  large  part  or  of  the  whole 
of  his  personal  property  on  the  eve  of  his  death,  by  which 
his  wife  loses  her  expected  portion,  is  usually  held  to  be 
valid  and  effective  against  her,  if  it  was  an  actual  and 
bona  fide  gift,  and  free  from  any  other  fraud  than  the  in- 
tention to  defeat  the  wife's  succession.57 


Comm.  421.  At  the  ancient  com- 
mon law  the  wife  was  entitled  to 
the  same  portion  of  her  husband's 
personal  estate,  as  her  part  ration- 
abili$t  which  he  could  not  take 
from  her  by  his  will.  2  BL  Comm. 
492,  493. 

56 — Robertson  v.  Robertson,  147 
Ala.  311,  3  1+  R.  A.  (N.  8.)  774,  10 
Anno.  Gas.  1051;  Holmes  v.  Holmes, 
3  Paige  Ch.  (N.  Y.)  363;  Re  Ensign, 
103  N.  Y,  284,  67  Am.  Rep.  717. 
But  in  Maryland,  the  old  common 
law  rule,  that  the  wife's  right  of 
inheritance  could  not  be  defeated 
by  his  will,  has  been  followed  from 
the  earliest  times.  Griffith  v.  Griff- 
ith, 4  Harris  &  McH.  (Md.)  101, 
(1793) ;  Coombs  v.  Clements,  4  Har- 
ris &  J.  (Md.)  480;  Hays  t.  Henry, 
1  Md.  Ch.  337. 

57 — "Some  courts  have  gone  to 
the  extent  of  declaring  that  a  wife, 
because  she  is  a  wife,  has  a  tangible 
and  valuable  interest  in  her  hus- 
band's estate,  springing  from  the 
marriage  itself,  which  the  law  rec- 
ognizes and  protects,  and  that  a 
voluntary  gift  by  the  husband  to  a 
third  party  may  be  a  fraud  upon 


that  interest,  and  upon  her  claim 
to  a  distributive  share.  But  the  al- 
most overwhelming  weight  of 
authority  is  to  the  contrary.  And 
we  think  that  by  that  weight  of 
authority  the  rule  is  established 
that  the  law  places  no  restriction 
or  limitation  on  the  power  of  the 
husband  to  make  such  disposition 
by  gift,  voluntary  conveyance,  or 
otherwise,  of  his  personal  property 
during  his  lifetime  as  he  may  wish, 
even  though  his  wife  is  thereby  de- 
prived of  the  distributive  share 
therein  which  would  otherwise  fall 
to  her  upon  his  death.  He  may  by 
gift  dispose  of  his  personal  property 
absolutely,  without  the  concurrence 
and  against  the  will  of  his  wife, 
exonerated  from  all  claim  by  her, 
provided  the  transaction  is  not 
merely  colorable,  and  is  unattended 
by  facts  indicative  of  some  other 
fraud  upon  her  than  that  arising 
from  his  absolute  transfer  to  pre- 
vent her  having  an  interest  therein 
after  his  death.  To  hold  that  a 
wife  has  a  vested  interest  in  her 
husband's  vested  estate,  that  he  is 
unable    to   divest   in   hjs   lifetime. 
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This  right,  like  that  of  dower,  is  often  barred  by  ante- 
nuptial or  post-nuptial  agreements,  by  which  some  other 
advantage  is  given  to  the  wife  in  consideration  of  her 
abandonment  of  her  right  of  succession ;  and  such  agree- 
ments, if  reasonable  and  fairly  made,  are  commonly  held 
valid  and  binding.58 

There  is  a  strongly  marked  tendency  in  modern  legis- 
lation to  abolish  both  dower  and  the  above  defined  right 
of  succession;  to  make  the  right  of  the  surviving  hus- 
band or  wife  to  the  other's  property  identical,  and  also 
to  abolish  all  distinctions  between  real  and  personal  prop- 
erty as  to  the  rights  of  marital  succession  therein.  Under 
these  statutes,  the  wife's  right  of  succession,  like  her 


I 


would  be  disastrous  to  trade  and 
commerce."  Wright  t.  Holmes,  100 
Me.  608,  3  L.  R.  A.  (N.  &)  769,  4 
Anno.  Cas.  583.  Other  cases  in  which 
ante  mortem  gifts  are  sustained 
against  the  claims  of  the  wife  are 
Robertson  v.  Robertson,  147  Ala. 
311,  3  h.  R.  A.  (N.  S.)  774, 10  Anno. 
Gaa.  1051;  Lines  v.  Lines,  142  Pa. 
St.  149,  24  Am,  St.  Rep.  487; 
Cranson  v.  Cranson,  4  Mich.  230,  66 
Am.  Dec.  534;  Holmes  v.  Holmes,  3 
Paige  Ch.  (N.  T.)  363;  Cameron  v. 
Cameron,  10  Sm.  &  M.  (Miss.)  394, 
48  Am.  Dec.  759;  Hays  v.  Henry,  1 
McL  Ch.  337;  Samson  v.  Samson,  67 
Iowa  253;  Small  v.  Small,  56  Kan. 
1,  54  Am.  St.  Rep.  581,  30  L.  R.  A. 
243;  Trabbic  v.  Trabbic,  142  Mich. 
387.  But  a  gift  causa  mortis,  to 
take  effect  pnly  from  the  husband's 
death,  is  testamentary  in  its  na- 
ture, and  the  widow's  right  of  suc- 
cession prevails  over  it.  Hatcher  v. 
Buford,  60  Ark.  169,  27  L.  R.  A. 
507. 

In  the  following  cases  such  gifts 
have  been  held  invalid  in  favor  of 
the  wife  on  particular  circum- 
stances  existing   in  the  particular 


case:  Brown  v.  Crafts,  98  Me.  40; 
Leonard  v.  Leonard,  181  Mass.  458, 
92  Am.  St.  Rep.  426;  Walker  v. 
Walker,  66  N.  H.  390,  49  Am.  St, 
Rep.  616,  27  L.  R.  A.  799;  Re  Hum- 
mel, 161  Pa.  St.  215;  Nichols  v. 
Nichols,  61  Vt.  426. 

Thayer  v.  Thayer,  14  Vt.  107,  39 
Am.  Dec  211;  Manikee  v.  Beard,  85 
Ky.  20;  Murray  v.  Murray,  90  Ky. 
1,  8  L.  R.  A.  95;  and  Smith  v. 
Smith,  22  Col.  480,  55  Am.  St.  Rep. 
142,  34  L.  R.  A.  49,  seem  to  hold 
the  mere  fact  that  a  gift  was  in* 
tended  to  prevent  the  wife's  sue* 
cession  sufficient  to  make  it  void- 
able by  her. 

58 — Staub's  Appeal,  66  Conn. 
127;  Paine  v.  Hollister,  139  Mass. 
144;  McNutt  v.  McNutt,  116  Ind. 
545,  2  L.  R.  A.  372;  Pierce  v.  Pierce, 
71  N.  Y.  154,  27  Am.  Rep.  22; 
Young  v.  Hicks,  92  N.  Y.  235;  Dit- 
son  v.  Ditson,  85  Ohio  276;  Hafer 
v.  Hafer,  33  Kan.  449.  And  see 
the  cases  cited  in  Ch.  V,  notes  3-7, 
11-12.  Contra,  under  the  older  law, 
SuUings  v.  Richmond,  5  Allen 
(Mass.)    187,  87  Am.  Dec.  742. 
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dower  at  the  common  law,  is  commonly  made  superior  to 
the  husband 's  testamentary  power ;  but  it  may  be  barred 
by  her  acceptance  of  a  testamentary  provision,  which 
by  express  provision  or  by  clear  implication  is  intended 
to  be  given  in  lieu  of  such  statutory  share.68 


§62.  Quarantine,  paraphernalia,  and  the  widow's 
allowance.  Other  special  rights  of  the  widow  in  her 
husband's  estate  are  her  " quarantine, "  a  right  of  re- 
maining in  the  family  mansion  for  forty  days  after  her 
husband 's  death,  during  which  time  her  dower  was  to  be 
assigned  to  her,80  which  has  been  replaced  in  American 
probate  law  by  her  right  to  occupy  the  family  home  dur- 
ing the  settlement  of  the  estate  or  for  a  reasonable  time ; 
her  "paraphernalia,"  that  is,  her  clothing  and  jewels 
which,  while  they  are  the  husband's  property  during  the 
marriage  at  common  law,  become  hers  at  his  death,  un- 
less needed  to  pay  his  debts ; 61  and  the  right  of  the  widow, 
universal  in  the  United  States,  though  depending  on  the 
terms  of  the  various  statutes,  to  a  reasonable  allowance 
for  her  support  during  the  settlement  of  the  husband's 
estate,  which  takes  precedence  even  of  his  debts.82 


59 — As  to  bequests  in  lieu  of  the 
widow's  right  of  succession,  see 
Grant  v.  Stimpson,  79  Conn.  617; 
Shipman  v.  Keyes,  127  Ind.  353. 
See  also  the  cases  cited  in  notes  42 
and  45,  in  many  of  which  the  wife's 
statutory  share  of  personal  proper- 
ty was  barred  by  the  will  together 
with  dower. 

60—2  BL  Comm.  135. 


61 — 2  Bl.  Comm.  435;  Howard  v. 
Menifee,  5  Ark.  668;  Rawson  ▼. 
Penn.  Railway  Co.,  48  N.  T.  212, 
8  Am.  Dec  543;  Whiton  v.  Snyder, 
88  N.  Y.  299;  Farrow  ▼.  Farrow, 
72  N.  J.  Eq.  421.  And  see,  ante,  §  22. 

62 — That  even  the  widow's  allow- 
ance might  be  barred  by  antenup- 
tial contract,  see  ante,  f  43,  note  3. 


CHAPTER  VII. 

THE  EQUITABLE  DOCTRINE  OF  THE  MARRIED 
WOMAN'S  SOLE  AND  SEPARATE  ESTATE. 

§  63  The  two  great  modes  of  reform:  first  equitable, 
later  statutory.  In  the  last  four  chapters  we  have  con- 
sidered the  common  law  system  of  property  rights  of 
husband  and  wife. 

It  has  already  been  pointed  out  that  this  system  ceased 
to  satisfy  the  sense  of  justice  of  the  English  and  Amer- 
ican people  more  than  a  century  ago,  and  that  first  the 
courts  of  equity,  in  a  timid  and  partial  way,  and  after- 
ward the  legislatures,  proceeding  sometimes  cautiously 
and  by  short  steps  and  sometimes  more  rapidly  and  rad- 
ically, effected  what  has  finally  come  to  be  an  almost 
complete  revolution  in  the  law  of  the  married  woman's 
property  rights. 

It  is  necessary  to  now  state  the  method  and  broad  re- 
sults of  these  reforms.  It  is  impossible  to  state  the  ex- 
isting law  in  detail ;  because  it  rests  upon  the  statute  of 
each  state,  and  differs  very  greatly  in  detail. 

One  can  only  ascertain  the  exact  present  law  of  any 
jurisdiction  by  a  careful  study  of  its  statutes  and  judicial 
decisions. 

Up  to  the  middle  of  the  nineteenth  century,  the  courts 
of  equity  were  the  principal  instruments  of  reform;  at 
that  time  the  process  of  statutory  reform  began.  The 
more  comprehensive  reform  which  has  been  effected  by 
legislation,  and  so  has  become  a  part  of  the  strict  law, 
has  made  the  equitable  system  less  important,  and  in 
many  states  practically  obsolete.  But  it  is  often  of  prac- 
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tical  importance  today;  and  it  is  of  great  historical  in- 
terest, since  it  was  by  the  equity  courts  that  the  ancient 
common  law  system  was  first  broken  into  and  liberalized, 
and  the  equity  rules  became  the  basis  of  most  of  the  early 
and  some  of  the  recent  legislation. 

§64.  The  rise  of  the  equitable  doctrine.  Several 
steps  may  be  readily  distinguished  in  the  development  of 
the  wife 's  equitable  estate.  In  the  first  place,  by  the  in- 
genuity of  family  solicitors,  estates  which  a  father  wished 
to  bestow  upon  his  married  daughter,  but  which  he  was 
not  willing  to  have  pass  to  the  ownership  or  control  of 
her  husband,  were  conveyed  to  some  third  party  in  trust 
for  her  separate  use  and  benefit.  Thus  no  legal  title 
was  vested  in  her  so  as  to  pass  to  the  husband,  and  the 
courts  of  chancery,  by  their  general  power  over  trusts, 
could  compel  the  trustee  to  carry  out  the  trust,  and  use 
or  pay  over  the  proceeds  for  her  sole  use  and  benefit. 

But,  secondly,  if  the  estate  was  conveyed  to  a  married 
woman,  and  the  grant  was  clearly  expressed  to  be  for  her 
sole  and  separate  use,  free  from  any  interest  or  control 
of  the  husband,  though  the  legal  title  passed  to  the  hus- 
band, equity  held  him  to  be  a  trustee  for  the  wife 's  sepa- 
rate use.1    And  at  a  later  time  when  equity  had  come  to 


1 — Among  early  English  cases,  it 
may  be  sufficient  to  cite  Rolfe  v. 
Budder,  Bunb.  187  (1724);  Stand- 
ford  v.  Marshall,  2  Atk.  69  (1740); 
Darley  v.  Darley,  3  Atk.  399 
(1746);  Hearle  v.  Greenbank,  3 
Atk.  695  (1749);  Hulme  v.  Ten- 
nant,  1  Bro.  Oh.  16  (1778);  Dim- 
mock  y.  Atkinson,  3  Bro.  Ch.  195 
(1790);  Pybus  v.  Smith,  1  Ves. 
Jr.  189,  3  Bro.  Ch.  340  (1791);  Lee 
v.  Prieaux,  3  Bro.  Ch.  381  (1791); 
Ellis  v.  Atkinson,  3  Bro.  Ch.  565 
(1792). 

This  title  was  at  first  usually 
created  by  conveyance  to  a  trustee 


for  the  wife's  use;  but  it  was 
early  held  that  this  was  not  nec- 
essary, and  that  a  good  equitable 
estate  to  her  sole  and  separate  use 
might  be  created  by  conveyance 
directly  to  the  wife,  if  the  language 
showed  a  clear  intent  to  exclude  the 
husband's  marital  rights.  Rolfe 
v.  Budder,  Bunb.  187  (1724);  Dar- 
ley v.  Darley,  3  Atk.  399  (1746); 
Peacock  v.  Monk,  2  Ves.  190  (1751) ; 
Lee  v.  Prieaux,  3  Bro.  Ch.  381 
(1791).  In  Harvey  v.  Harvey,  1  P. 
Wms.  125  (1710),  the  Lord  Chancel- 
lor left  the  question  unsettled 
whether  a  sole  and  separate  estate 
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recognize  ante-nuptial  or  post-nuptial  agreements  be- 
tween husband  and  wife,  and  to  sanction  gifts  from  hus- 
band to  wife,2  it  extended  its  jurisdiction  over  the  estates 
thus  vested  in  married  women,  and  which  the  courts  of 
law  did  not  recognize. 

The  property  vested  in  the  wife  by  any  of  the  above 
methods  came  to  be  an  important  subject  of  equity  juris- 
prudence, and  was  technically  known  as  her  "sole  and 
separate  estate. * ' 8 

§  65.  The  creation  of  the  sole  and  separate  estate.  If 
the  will,  conveyance  or  gift,  by  which  the  property  came 
to  the  wife  was  that  of  a  third  person,  it  must  clearly 
appear  by  its  terms  that  the  grant  was  of  a  sole  and 
separate  estate;  otherwise  it  was  treated  as  conveying 
to  her  an  ordinary  title,  to  which  the  husband's  marital 
rights  immediately  attached.4    The  most  clear  and  un- 


could  be  created  except  by  means  of 
a  trust,  saying:  "the  intention  be- 
ing repugnant  to  the  rules  of  law: 
viz.,  that  a  feme  covert  should  have 
property  in  personal  goods,  it  seems 
to  me  to  have  some  difficulty  in  it." 
But  in  Bennett  v.  Davis,  2  P.  Wms. 
316  (1725),  the  Master  of  the  Rolls 
"took  it  to  be  a  clear  case  that  it 
was  a  trust  in  the  husband." 

Among  early  American  cases  may 
be  cited  Riley  v.  Riley,  25  Conn. 
154;  Carroll  v.  Lee,  3  Gill.  &  J. 
(Md.)  504,  22  Am.  Dec.  350;  Wood 
v.  Wood,  83  N.  Y.  575;  Hamilton 
v.  Bishop,  8  Yerg.  (Tenn.)  33,  29 
Am.  Dec.  101. 

2 — See  ante,  $47,  note  31. 

3 — Story  on  Equity  Jur.,  SI  1378- 
80;  2  Kent's  Com.  85  162-164;  2  Bl. 
Com.,  Cooky's  ed.,  293,  note  3.  The 
doctrine  of  sole  and  separate  estate 
had  not  become  prominent  enough 
in  Blackstone's  day  to  merit  his 
attention;  and  doubtless  that  great 


commentator  saw  little  occasion  for 
reform  in  the  common  law  of  Eng- 
land which  he  venerated  so  deeply. 

Deming  v.  Williams,  26  Conn. 
226,  68  Am.  Dec.  386;  Botts  v. 
Gooch,  97  Mo.  88,  10  Am.  St.  Rep. 
286;  Castree  v.  Shotwell,  73  N.  J. 
Eq.  590;  Re  Quinn,  144  Pa.  St.  444. 

4 — "An  equitable  separate  estate 
can  only  exist,  with  the  qualifica- 
tions hereinafter  noticed,  when  it  is 
made  such,  in  the  grant  of  the  title, 
by  the  use  of  unequivocal  words 
showing  an  intent  in  the  grantor 
to  exclude  the  marital  rights  of  the 
husband;  such  as  the  words  'to  her 
sole  and  separate  use,'  or  other 
words  of  like  import.  If  such  words 
are  not  used,  the  title  will  pass  to 
the   married  woman,  but   the  use 

■ 

will  go  to  her  husband  under  the 
rules  of  the  common  law.  In  other 
words,  inasmuch  aB  a  grant  in  gen- 
eral terms  to  a  wife  at  common 
law  conveyed  to  her  the  title,  and 
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mistakable  indication  of  the  grantor's  intention  is  by 
placing  the  property  in  trust ;  but  a  conveyance  expressed 
to  be  "to  her  sole  and  separate  use,"  or  to  be  "free  from 
any  right  or  control  of  her  husband, ' '  or  one  containing 
any  similar  language  which  clearly  shows  the  intention 
to  exclude  the  husband's  rights,  is  sufficient  to  create  a 
sole  and  separate  estate  in  the  wife.6 

If  the  conveyance  be  from  the  husband,  different  con- 
siderations enter  into  the  interpretation  of  the  grant;  a 
gift  of  personal  property  from  the  husband  to  the  wife 
is  necessarily  interpreted  as  being  to  her  sole  and  sepa- 
rate use,  since  otherwise  the  entire  title  would  at  once 
revert  to  the  husband,  and  the  gift  be  rendered  a  nullity.6 
The  same  rule  is  applied  by  the  majority  of  courts  to  con- 
veyances of  real  estate  by  the  husband  to  the  wife  (made, 
of  course,  through  a  third  person)  without  restrictive 
words,  although  the  presumption  is  not  so  clear  as  in  the 
case  of  personal  estate,  since  a  husband  might  possibly 
desire  to  give  to  his  wife  the  ultimate  fee  in  land,  while 


her  husband,  jure  uxoria,  at  once  be- 
came seised  of  the  use,  in  order  to 
create  an  equitable  separate  estate 
in  the  wife  it  must  appear  from  the 
terms  of  the  grant  that  the  grantor 
intended  that  the  wife  should  take 
both  the  title  and  use.  The  intent 
to  exclude  the  marital  rights  of 
the  husband  must  be  clear  and  cer- 
tain. #  •  ■  *  As  there  are  no 
words  in  the  will  signifying  an  in- 
tent to  exclude  the  husband's  com- 
mon law  rights  to  this  property,  it 
is  clear  that  the  defendant  had  no 
separate  estate  under  said  will." 
Hubbard  v.  Bugbee,  58  Vt.  172. 

Vail  v.  Vail,  49  Conn.  52;  Rich- 
ardson v.  De  Giverville,  107  Mo. 
422,  28  Am.  St.  Rep.  426. 

5— Meacham  v.  Bunting,  156  111. 
586,  47  Am.  St.  Rep.  239;  Bland  v. 


Dawes,  17  Ch.  794;  McMillan  v. 
Peacock,  57  Ala.  127;  Jarvis  ▼. 
Prentice,  17  Conn.  272;  Richardson 
v.  De  Giverville,  107  Mo.  422, 28  Am. 
St.  Rep.  426;  Wood  v.  Wood,  83  N. 
T.  575;  Nix  v.  Bradley,  6  Rich.  Eq. 
(S.  C.)  43;  Martin  v.  Bell,  9  Rich. 
Eq.  (S.  C.)  42,  70  Am.  Dec.  200; 
Hamilton  v.  Bishop,  8  Yerg.  (Tenn.) 
33,  29  Am.  Dec.  101;  Beaufort  v. 
Collier,  6  Humph.  (Tenn.)  487,  44 
Am.  Dec.  321;  Miller  v.  Miller,  92 
Va.  510. 

6 — Deming  v.  Williams,  26  Conn. 
226,  68  Am.  Dec.  386;  Johnston,  v. 
Johnston,  173  Mo.  91,  96  Am.  St 
Rep.  486,  61  L.  R.  A.  166;  Barnum 
v.  Le  Master,  110  Tenn.  638;  Fox 
y.  Jones,  1  W.  Va.  205,  91  Am.  Dec. 
383. 
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still  intending  to  exercise  his  usual  rights  of  a  husband 
therein.7 

It  is  often  held,  too,  that  a  husband,  by  leaving  in  sole 
use  and  control  of  the  wife  property  in  which,  by  the 
mode  of  its  acquisition,  he  would  be  entitled  to  the  com- 
mon law  rights  of  the  husband,  may  confer  on  her  a  sole 
and  separate  estate;  his  failure  to  exercise  his  rights 
operating  as  an  abandonment  of  them,  and  an  implied 
gift  to  his  wife.6 

§  66.  Incidents  of  the  estate.  The  general  rule  as  to 
the  wife's  rights  in  relation  to  her  sole  and  separate 
estate  may  be  briefly  stated  in  the  formula :  she  is,  as  to 
such  estate,  a  feme  sole  in  the  eyes  of  equity.9  She  can 
bind  it  by  her  contracts,10  give  it  away,  even  to  her  hus- 
band (though  a  gift  to  her  husband  would  be  scrutinized 
with  great  care  and  suspicion  to  make  it  certain  that  no 
unfair  advantage  had  been  taken  of  her,  nor  marital 


7 — McMillan  v.  Peacock,  57  Ala. 
127;  Pitts  v.  Sheriff,  108  Mo.  110; 
Ball  v.  Ball,  20  R.  L  520;  Barnum 
v.  Le  Master,  110  Tenn.  638;  Gar- 
land t.  Pamplin,  32  Gratt.  (Va.) 
314. 

In  Hoyt  v.  Parks,  39  Conn.  357, 
the  Connecticut  court  held  that  real 
estate  given  by  the  husband  to  the 
wife*  by  conveyance  through  a  third 
person,  vests  in  her  an  ordinary 
title,  subject  to  the  husband's  mar- 
ital rights,  the  court  drawing  the 
distinction  suggested  in  the  text. 

The  same  was  held  as  to  a  deed 
executed  by  a  third  party  to  the 
wife,  but  on  the  order  of  the  hus- 
band, and  for  a  consideration  paid 
by  him.  Mutual  Fire  Ins.  Co.  v. 
Deale,  18  Md.  26,  79  Am.  Dec.  673. 

8— Botts  y.  Gooch,  97  Mo.  88,  10 
Am.  St.  Rep.  286;  Leslie  v.  Bell,  73 
Ark.  338;  Gill  v.  Woods,  81  111.  64, 


25  Am.  Rep.  264;  Beam  v.  Bridges, 
108  N.  C.  276,  23  Am.  St.  Rep.  59. 

9 — Tullett  v.  Armstrong,  1  Beav. 
1,  21;  Dobbin  v.  Hubbard,  17  Ark. 
189,  65  Am.  Dec.  425;  Jacques  v. 
M.  E.  Church,  \1  Johns.  (N.  Y.)  549, 
8  Am.  Dec.  447;  Garland  v.  Pamp- 
lin, 32  Gratt.    (Va.)    314. 

But  in  Pennsylvania  the  courts 
have  refused  to  follow  the  general 
equitable  doctrine,  and  hold  that 
each  such  estate  is  defined  by  the 
terms  of  the  grant,  and  that  the 
wife  has  no  contractual  powers  in 
relation  to  the  property  except  such 
as  are  expressly  conferred  upon  her. 
Halliday  v.  Hively,  198  Pa.  St.  335. 
So  also  in  South  Carolina;  Nix  v. 
Bradley,  6  Rich.  Eq.  (S.  C.)  43. 

10 — Richardson  v.  De  Giverville, 
107  Mo.  422,  28  Am.  St.  Rep.  426; 
Garland  v.  Pamplin,  32  Gratt.  (Va.) 
314. 
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pressure  exerted  upon  her),11  and  she  may  convey  it  by 
the  usual  mode  of  conveyance,  unless  the  statutes  pre- 
scribe a  particular  mode  of  conveyance  by  married 
women,  as  they  commonly  do  in  relation  to  real  estate,11 
or  by  her  will.13 

As  to  the  liability  of  a  married  woman's  sole  and 
separate  estate  for  her  debts,  and  the  method  in  which 
she  may  bind  it  by  her  contracts,  there  are  two  quite  dif- 
ferent rules.  It  was  held  in  the  earlier  English  cases, 
which  have  been  followed  in  a  few  American  courts,  that 
a  married  woman  who  owned  sole  and  separate  estate 
was  thereby  endowed,  so  far  as  liability  of  that  estate  in 
equity  is  concerned,  with  the  general  power  of  making 
contracts  and  incurring  debts;  and  therefore  that  any 
debt  contracted  by  her  can  be  collected  by  equitable  pro- 
cess from  that  estate.14 

The  other  doctrine  is  that  her  power  to  bind  her  sole 
and  separate  estate  is  a  limited  one,  and  is  confined  to 
contracts  which  in  terms  or  by  implication  relate  to,  or 
are  charged  upon,  the  estate.  If  she  incurs  a  debt  and 
expressly  agrees  that  it  shall  be  a  charge  upon  her  sole 
and  separate  estate,  the  estate  is  liable  for  the  debt;  if 
she  incurs  a  debt  in  relation  to  her  sole  and  separate 
estate,  as  in  buying,  adding  to  or  improving  such  estate, 


11 — Comstock's  Appeal,  55  Conn. 
214. 

12 — Tullett  v.  Armstrong,  1  Bear. 
1,  22;  Pitts  v.  Sheriff,  108  Mo.  110; 
Jacques  v.  M.  E.  Church,  17  Johns. 
(N.  Y.)  549,  8  Am.  Dec.  447;  Gar- 
land v.  Pamplin,  32  Gratt.  (Va.) 
314.    See,  ante,  §  35. 

13 — Peacock  v.  Monk,  2  Ves.  190 
(1751);  McKennan  v.  Phillips,  6 
Whart.  (Pa.)  571,  37  Am.  Dec.  438. 

14 — "It  has  been  held  time  and 
again  by  this  court  that  the  execu- 
tion of  a  bond,  note  or  other  writing 
for  the  payment  of  money  by  a 


married  woman  having  an  equitable 
separate  estate,  whether  as  prin- 
cipal or  as  surety,  was  sufficient  evi» 
dence  of  an  intention  to  charge  the 
separate  estate,  without  any  proof 
of  a  positive  intention  to  do  so  or 
without  even  a  reference  to  such 
estate  contained  in  the  writing.*9 
Miller,  v.  Miller,  92  Va.  510.  Rad- 
ford v.  Carwile,  13  W.  Va.  572,  con- 
tains a  very  full  examination  of  the 
English  and  American  cases.  See 
also  the  cases  cited  at  the  end  of 
the  next  note. 
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an  express  charge  upon  the  estate  is  not  necessary ;  it  will 
be  presumed  that  the  credit  was  given,  and  might  right- 
fully be  given,  to  the  separate  estate.  But  if  she  make 
a  contract  without  reference  to  her  separate  estate,  and 
not  in  relation  to  it,  or  if  at  the  time  of  making  the  con- 
tract she  had  no  such  estate,  the  contract  is  invalid  for 
lack  of  contractual  power  on  her  part,  and  her  separate 
estate  cannot  be  subjected  to  it  by  implication. 

The  latter  doctrine  has  become  the  prevailing  and  or- 
thodox one.15 

It  must  be  remembered  that  since  the  entire  doctrine 
of  sole  and  separate  estate  exists  in  equity  only,  the 
proceedings  to  charge  such  estate  with  the  wife's  debts 
or  contracts  must  be  in  equity,  and  are  in  the  nature  of 
a  proceeding  to  enforce  a  lien  upon  the  property  in  ques- 
tion.16 


15— Yale  y.  Dederer,  S3  N.  7.  450, 

78  Am.  Dec.  216,  and  note;  Corn 
Exchange  Bank  v.  Babcock,  42  N. 
Y.  613,  1  Am.  Rep.  601;  Willard  v. 
Eastham,  15  Gray  (Mass.)  328,  77 
Am.  Dec.  366;  Ankeny  v.  Hannon, 
147  U.  S.  118;  Miller  v.  Newton,  23 
Gal.  554;  Williams  v.  Hugunin,  69 
HI.  214,  18  Am.  Rep.  607;  Kantro- 
witz  y.  Prather,  31  Ind.  92,  99  Am. 
Dec  599;  Reed  v.  Lamar,  1  Strobh. 
Eq.  (8.  C.)  27;  Bank  v.  Lumber  Co., 
100  Tenn.  479.  See  the  controlling 
English  cases  reviewed  in  Ankeny 
y.  Hannon,  supra. 

It  is  held  in  Dobbin  v.  Hubbard, 
17  Ark.  189,  65  Am.  Dec.  425,  that 
"it  is  not  necessary  that  she  should 
execute  an  instrument  expressly  re- 
ferring to  it,  or  purporting  to  exe- 
cute a  power  over  H.  It  is  sufficient 
that  there  is  an  intention  to  charge 
her  separate  estate,  and  the  con- 
tracting of  a  debt  by  her  during 
coverture  is  a  presumption  of  that 
intention."    So  it  was  said  in  John- 


son v.  Cummins,  16  N.  J.  Eq.  97,  84 
Am.  Dec,  142:  "In  order  to  bind  the 
separate  estate,  it  must  appear  that 
the  engagement  was  made  in  refer- 
ence to  and  upon  the  faith  of 
credit  of  the  estate.  But  where  a 
married  woman  living  apart  from 
her  husband,  and  having  a  separate 
estate,  contracts  debts,  the  court 
will  impute  to  her  the  intention  of 
dealing  with  her  separate  estate 
unless  the  contrary  Is  shown." 
Phillips  y.  Graves,  20  Ohio  St  371, 
5  Am.  Rep.  675,  and  Williams  v. 
Urmston,  35  Ohio  St.  296,  35  Am. 
Rep.  611,  state  the  presumption  of 
the  wife's  intention  to  charge  her 
separate  estate  in  contracting  m 
debt  so  strongly  as  to  practically 
give  her  the  general  power  of  con- 
tracting, and  to  make  her  separate 
estate  liable  for  all  her  debts. 

16— Dobbin  v.  Hubbard,  17  Ark. 
188,  65  Am.  Dec,  425;  Miller  v. 
Newton,   23   Cal.   554;    Johnson  v. 
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It  is  inherent  in  the  very  theory  and  purpose  of  the 
wife's  sole  and  separate  estate  that  the  husband  has  no 
interest  therein,  nor  any  power  over  it,  during  the  mar- 
riage ;  he  cannot  sell  or  use  it ;  it  cannot  be  taken  for  his 
debts  nor  bound  by  his  contracts.  But,  unless  his  right 
of  curtesy  in  her  real  estate  and  of  succession  to  her  per- 
sonal property  is  expressly  taken  away  by  the  terms  of 
the  instrument  by  which  the  estate  is  created,  the  peculiar 
nature  of  the  estate  ceases  at  the  wife 's  death,  and  he  is 
entitled  to  his  usual  rights  as  a  surviving  husband.17 

§  67.  The  effect  of  the  doctrine  of  sole  and  separate 
estate  on  modern  legislation.  When  legislation  began 
to  be  enacted  by  which  the  wife's  property  was  placed 
in  her  own  control,  and  the  husband 's  common  law  rights 
were  abolished  or  restricted,  the  legislatures  and  courts 
in  many  cases  availed  themselves  of  the  existing  doctrine 
of  sole  and  separate  estate  as  a  basis  for  the  broader 
rights  which  they  desired  to  confer  upon  married  women. 

In  some  cases  the  legislature  expressly  declared  all 
the  wife 's  property  to  be  ' '  sole  and  separate  estate ; ' ' 18 


Cummins,  16  N.  J.  Eq.  97,  84  Am. 
Dec  142. 

17 — Appleton  ▼.  Rowley,  L.  R. 
8  Eq.  139;  Neelly  t.  Lancaster,  47 
Ark.  175,  58  Am.  Rep.  752;  Mea- 
cham  v.  Bunting,  156  111.  586,  47 
Am.  St.  Rep.  239;  Cooney  v.  Wood- 
burn,  33  Md.  320;  McBreen  v.  Mc- 
Breen,  154  Mo.  323,  77  Am.  St.  Rep. 
758;  Cushing  v.  Blake,  30  N.  J.  Eq. 
689;  Rank  v.  Rank,  120  Pa.  St.  191; 
Ball  v.  Ball,  2Q  R.  I.  520;  Carter  v. 
Dale,  3  Lea  (Tenn.)  710,  31  Am. 
Rep.    660. 

Contra.  "Hie  marital  rights 
never  having  attached  to  this  prop- 
erty during  Mrs.  G's  life  by  reason 
of  the  words  of  exclusion  in  Dr. 
M's   will,   they   cannot,  under  our 


rulings,  attach  after  her  death." 
Grimball  v.  Patton,  70  Ala.  626. 

Nicrosi  v.  Phillipi,  91  Ala.  299, 
307;  Haight  v.  Hall,  74  Wis.  152, 
17  Am,  St  Rep.  122.  Bee  also  Mc- 
Culloch  v.  Valentine,  24  Neb.  215. 

It  is  said  in  Mullany  v.  Mullany, 
4  N.  J.  Eq.  16,  31  Am.  Dec.  238,  that 
"those  incidents  which  by  law  are 
inseparably  annexed  to  an  estate 
cannot  be  prohibited  by  any  limita- 
tions expressed  in  the  deed  or  will;*9 
and  the  case  holds  that  the  hus- 
band's right  of  curtesy  cannot  be 
taken  away  even  by  the  express 
terms  of  the  grant.  But  this  ex- 
treme view  is  not  supported  by  the 
cases  generally. 

18— Thus  the  New  York  Statute 
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and  in  others  the  courts  held  that  the  same  result  had 
been  effected  by  the  statutes  without  express  words  to 
that  effect ;  consequently  the  formula  that  had  long  pre- 
vailed in  equity,  that  the  wife  is  a  feme  sole  as  to  her 
separate  estate,  was  applied  to  all  her  property,  and,  in 

equity  at  least,  her  full  contractual  capacity  resulted  from 

• 

the  abolition  of  the  husband's  common  law  rights.10 


of  1848  (laws  of  1848,  Ch.  200)  was 
as  follows:  "The  real  and  personal 
property  of  any  female  who  may 
hereafter  marry,  and  which  she  may 
own  at  the  time  of  marriage,  and 
the  rents,  issues  and  profits  therein, 
shall  not  be  subject  to  the  disposal 
of  her  husband  nor  be  liable  for 
his  debts,  and  shall  continue  her 
sole  and  separate  property,  as  if 
she  were  a  single  female." 
See  also  the  Arkansas  Statute  of 


1873,  quoted  in  Neelly  y.  Lancaster, 
47  Ark.  175,  58  Am.  Rep.  752. 

19 — Spitz's  Appeal,  56  Conn.  184, 
7  Am.  St.  Hep.  303;  Corn  Exchange 
Bank  v.  Babcock,  42  N.  Y.  613,  628, 
1  Am.  Rep.  601;  Levi  v.  Earl,  30 
Ohio  St.  147,  analyzed  and  followed 
in  Ankeny  v.  Hannon,  147  U.  S. 
118;  Neelly  v.  Lancaster,  47  Ark. 
175,  58  Am.  Rep.  752;  Radford  v. 
Gadwile,  13  W.  Va.  572,  684;  Con- 
ney  v.  Smith,  13  Wis.  125. 


CHAPTER  Vm. 

MODERN  REFORM  LEGISLATION. 

§68.  A  general  survey  of  nineteenth  century  leg- 
islation. It  was  said  in  the  previous  chapter  that  the 
common  law  had  been  modified,  first  by  the  equitable 
doctrine  of  sole  and  separate  estate,  and  secondly  by 
legislation. 

The  second  half  of  the  nineteenth  century  saw  almost 
a  complete  revolution  effected  in  this  branch  of  the  law ; 
the  general  purpose  of  this  legislation  was  to  relieve  mar- 
ried women  from  the  hardships  of  the  common  law,  and 
its  effect  has  been,  in  many  of  the  states,  to  place  the 
wife  in  a  condition  of  entire  independence  of  and  com- 
plete equality  with  her  husband  in  respect  to  property 
rights. 

The  same  desire  to  relieve  married  women  from  their 
former  position  of  subordination  is  shown  by  legislation 
enacted  in  many  of  the  states  by  which  the  father  and 
mother  are  made  joint  guardians  of  their  children,  with 
equal  rights  of  custody  and  control ;  this  topic,  however, 
applies  to  a  later  chapter,  and  will  be  there  discussed.1 

During  the  first  half  of  the  nineteenth  century  there 
were,  in  many  of  the  United  States,  enactments  which 
lessened  in  some  particular  detail  the  common  law  dis- 
abilities of  the  wife,2  but  about  the  year  1844  the  great 

1 — See,  post,  $  128  and  note  11.  property,  real  or  personal — in  her 

2 — Mississippi  seems  to  have  been  own  name  and  as  of  her  own  prop- 

the  first  state  to  make  a  substan-  erty."    The  same  act  gave  her  es- 

tial  change  in  the  rights  of  married  pecial  protection  as  to  property  in 

women.    By  ch.  46  of  the  Laws  of  slaves. 

1839,  they  were  given  the  right  "to  Maryland  by  ch.  161  of  the  Laws 

become  seised  or  possessed  of  any  of   1842   passed   March    1st,   1842, 
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flood  of  reform  legislation  began,3  and  its  first  wave 
swept  over  the  country  in  about  six  years. 

From  1844  to  1850,  statutes  were  passed  in  nearly  every 
American  state  modifying  the  common  law  rights  of  hus- 
band and  wife ;  but  the  reformation  proceeded  very  dif- 
ferently in  different  states.  In  some  a  single  comprehen- 
sive statute  was  adopted,  while  in  others  the  process  of 
change  proceeded  cautiously  by  a  series  of  statutes  each 
reforming  some  detail  of  the  law. 

For  instance,  the  legislature  of  Connecticut  passed 
twenty  statutes  in  relation  to  the  property  rights  of 
husband  and  wife  between  1845  and  1860,  and  these  acts 
were  not  grouped  into  any  comprehensive  system  until  the 
statute  revision  of  1866  ;4  while  Michigan,  Maine  and 


exempted  the  wife's  real  estate  from 
execution  for  ber  husband's  debts. 

See  an  article  by  Henry  Hitch- 
cock in  the  Southern  Law  Review, 
volume  6,  page  633  (Dec.,  1880). 

3 — The  fifth  decade  of  the  nine- 
teenth century  was  a  most  notable 
period  of  law  reform.  In  1846  the 
constitution  of  New  York  was 
adopted,  which  made  many  impor- 
tant alterations  in  the  law,  and 
which  provided  for  a  codification  of 
the  entire  body  of  the  law,  a  project 
which  has  been  more  completely 
accomplished  in  many  other  states, 
who  have  availed  themselves  of  the 
work  of  the  New  York  codifiers, 
than  in  New  York  itself;  in  1848 
the  first  New  York  Code  of  Civil 
Procedure  was  adopted,  with  its 
fusion  of  law  and  equity,  and  its 
abolition  of  the  "forms  of  action" 
and  many  other  technicalities  of 
the  common  law  pleading;  in  1848 
both  Connecticut  and  New  York 
abolished  the  disqualification  of 
parties  and  interested  persons  to 
testify;  in  1852  the  first  Procedure 
Act   was   passed    in   England,   and 


also  a  Practice  Act  in  Massachu- 
setts. 

These  are  but  samples  of  the  kind 
of  legislation  which  was  actively 
going  on  throughout  England  and 
America;  add  to  them  the  acts  for 
the  conferring  of  property  rights 
on  married  women,  and  one  may 
realize  how  extensive  and  various 
was  the  progress  of  radical  criti- 
cism and  reformation  of  the  law. 

It  ought  to  be  said  in  any  discus- 
sion of  this  remarkable  period  of 
law  reform  that  it  was  chiefly  the 
fruitage  of  the  studies  and  labors 
of  Jeremy  Bentham,  whose  denun- 
ciation of  many  features  of  the 
common  law,  uttered  near  the  end 
of  the  eighteenth  century,  seemed 
for  a  long  time  to  have  been  but 
"the  voice  of  one  crying  in  the  wil- 
derness." See  Judge  John  F.  Dil- 
lon's account  of  Bentham's  work  in 
Select  Essays  in  Anglo  American 
Legal  History,  volume  1,  pages  492 
to  515. 

4 — See  the  author's  monograph  on 
The  Property  Rights  of  Husband 
and  Wife  under  the  laws  of  Con- 
necticut (1904),  H  54  to  62. 
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Rhode  Island,  by  their  statutes  of  1844,  ended  at  one 
blow  all  the  rights  of  the  husband  in  his  wife's  prop- 
erty, except  such  as  were  already  vested.5 

All  the  New  England  states  except  Vermont,  and  sev- 
eral other  states,  passed  reforming  acts  of  greater  or  less 
comprehensiveness  between  1844  and  1846. 

By  1850  Vermont  had  joined  the  general  movement, 
and  the  great  states  of  New  York,  Pennsylvania,  and 
several  others  had  taken  longer  or  shorter  steps.6 

§69.  A  more  detailed  account  of  the  legislation  of 
Connecticut  It  is  impossible  to  state  the  statute  law 
of  all  our  states.  To  illustrate  the  steady  advance  in  pub- 
lic opinion,  as  manifested  and  made  effective  by  legisla- 
tion, it  may  be  instructive  to  give  an  account  in  fuller 
detail  of  the  evolution  of  the  law  in  one  of  the  oldest  and 
most  conservative  states,  Connecticut,  in  which  from  an 
original  complete  denial  of  property  rights  to  the  wife 
her  status  has  become  that  of  independence  and  complete 
equality  with  the  husband. 

The  ultra  conservative  settlers  of  Connecticut,  to  whom 
any  text  of  scripture  was  a  supreme  authority  as  to  the 
human  as  well  as  the  divine  law,  did  not  feel  in  any  wise 
inclined  to  relax  the  rigor  of  the  English  law  as  to  the 
legal  subordination  of  the  wife;  on  the  contrary,  they 


-  5 — Michigan  Laws  of  1844,  ch.  66, 
approved  March  11th,  1844;  Maine 
Acts  of  1844,  ch.  46,  approved  March 
22nd,  1844;  Rhode  Island  Revised 
Laws  of  1844,  page  290,  passed  at 
the  January  session,  1844,  the  exact 
date  not  stated  in  the  printed  Ses- 
sion Laws. 

6 — The  important,  steps  in  New 
York  were  chapter  200  of  the  Laws 
of  1848,  which  made  all  the  property 
of  a  married  woman  her  sole  and 
separate  estate,  and  thereby  brought 
it  under  the  liberal  doctrines  already 


established  in  equity  in  relation  to 
such  estate;  ch.  90  of  the  Laws  of 
I860,  which  made  her  rights  of 
ownership  more  comprehensive,  and 
gave  her  qualified  and  partial  rights 
of  contract  and  suit;  ch.  172  of  the 
Laws  of  1862,  which  somewhat 
broadened  the  Act  of  1860;  ch.  384 
of  the  Laws  of  1884,  which  gave  her 
full  contractual  powers,  except  with 
her  husband;  and  ch.  594  of  the 
Laws  of  1892,  which  abolished  this 
exception. 
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carried  it  to  even  greater  lengths  than  their  English  an- 
cestors had  ever  done. 

The  theory  of  the  legal  unity  of  husband  and  wife,  and 
of  the  merger  of  her  existence  in  his,  was  fully  rec- 
ognized, and,  by  giving  the  husband  an  absolute,  instead 
of  a  limited,  title  to  the  real  estate  of  the  wife,7  by  mak- 
ing his  title  absolute  to  choses  in  action  accruing  to  her 
after  the  marriage,8  by  first  denying  her  right  of  dower, 
and  afterward  limiting  it  to  the  real  estate  owned  by  the 
husband  at  the  time  of  his  death,  instead  of  extending 
it  to  all  the  real  estate  owned  by  him  at  aqy  time  during 
the  marriage,  as  in  England  and  in  the  other  colonies,9 
and  by  refusing  to  recognize  in  equity  the  right  of  the 
wife  to  hold  property  to  her  sole  and  separate  estate,10 
the  Puritan  magistrates  of  Connecticut  limited  even  the 
scanty  recognition  given  to  the  rights  of  the  wife  by  Eng- 
lish law.11    It  may  indeed  fairly  be  said  that  the  wife 


7— Preamble  of  the  Act  of  1723 
(6  Colonial  Records  of  Conn.,  425; 
Acts  and  LawB  of  Conn.,  1750,  page 
119) ;  Adams  v.  Kellogg,  Kirby  441 
(1787);  Fitch  v.  Brainard,  2  Day 
163,  100  (1805). 

8 — Griswold  v.  Penniman,  2  Conn. 
564  (1818).  See  this  Connecticut 
decision  severely  criticised  in  Mas- 
sachusetts: Hayward  v.  Hay  ward, 
20  Pick.  517,  522. 

9— Act  of  1672  (Acts  and  Laws  of 
1750,  page  43);  Brown's  Appeal, 
72  Conn.  148,  153,  49  L.  R.  A.  144. 

10— Dibble  v.  Hutton,  1  Day  221, 
236  (1804);  Nichols  v.  Palmer,  5 
Day  47,  58  (1811);  Butler  v.  Buck- 
ingham, 5  Day  492,  505   (1813). 

11 — "The  maxims  of  the  ancient 
common  law  on  this  subject  are 
plain  and  simple;  our  state  or  man- 
ners  and  society  do  not  require  that 
they  should  be  relaxed  or  qualified. 
The  principles,  therefore,  which  gov- 
ern in  the  English  courts  of  chan- 


cery ought  not  to  (be)  engrafted 
into  our  chancery  system."  Dibble 
v.  Hutton,  1  Day  221,  237  (1804). 
"They  who  could  declare  to  the 
world,  as  prefatory  to  their  first 
code  of  laws,  'we  have  endeavored 
not  only  to  ground  our  capital  laws 
on  the  word  of  God,  but  also  all  our 
other  laws  in  the  justice  and  equity 
held  forth  in  that  word,  which  is  a 
most  perfect  rule'  (preface  to  Sta- 
tutes, ed.  of  1672),  would  not  be 
likely  to  swerve  from  the  maxims 
of  unity  and  subjection  attached 
by  sacred  writers  to  the  matri- 
monial vow.  They  had  not  then 
the  art  of  refining  upon  the  insti- 
tution of  marriage,  which  they 
might  have  since  learned  in  Eng- 
land, and  which  has  wrought  up  a 
system  of  separate  property,  sep- 
arate management,  and  separate 
residence,  at  once  the  cause  and 
effect  of  licentiousness."  Fitch  v. 
Brainard,  2  Day  163,  194  (1805). 
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had  no  rights  whatever,  either  in  what  had  heen  her  own 
property  before  her  marriage,  or  in  that  of  her  husband. 

But  even  in  early  Connecticut  the  world  moved.  The 
injustice  done  to  married  women  by  the  existing  laws  was 
too  glaring  to  be  ignored,  and  slight  modifications  of  the 
law  were  soon  made  in  their  interest.  Thus,  in  1672,  a 
statute  was  passed  giving  to  the  widow  dower,  to  the  ex- 
tent of  one-third  for  her  natural  life,  in  the  real  estate 
of  which  the  husband  died  seised,  and  in  1736  a  process 
was  provided  for  its  assignment  by  the  court  of  pro- 
bate.12 

In  1696  and  1699  her  right  to  one-third  of  the  personal 
estate  of  her  husband,  in  fee,  upon  his  death  intestate, 
or  to  one-half  if  there  were  no  children,  was  made  de- 
finite.18 

In  1723  the  land  of  married  women  was  declared  to  be 
inalienable  by  the  husband's  deed,  " without  her  con- 
sent, testified  by  her  hand  and  seal  to  such  deed,  and 
acknowledgment  of  the  same  before  an  assistant  or 
justice  of  the  peace,"14  and  this  act  seems  to  have  been 
treated  as  restoring  the  common  law  rights  of  married 
women  in  their  own  lands,  although  it  contains  no  ex- 
press provision  to  that  effect. 

The  correctness  of  the  early  decisions  which  had  re- 
fused to  recognize  the  equitable  doctrine  of  the  wife's 
sole  and  separate  estate  was,  after  it  had  been  questioned 
in  several  decisions,  finally  overthrown  in  Jarvis  v.  Pren- 
tice, 19  Conn.  272  (1848). 

The  right  of  the  husband  to  make  a  gift  to  his  wife 
which  would  be  protected  in  equity,  which  had  been  de- 
nied in  Dibble  v.  Hutton,  1  Day  221,  235  (1804),  was 
established,  and  Dibble  v.  Hutton  overruled,  in  Riley  v. 

12— Laws  of  1672,  p.  21;   8  Col.  14—6    Col.    Rec.    425;    Acta    and 

Rec.  56;  Acts  and  Laws  of  1750,  p.      Laws  of  1750,  p.  119. 
43. 

13—4   Col.   Rec.    167,   307;    Acta 
and  Laws  of  1750,  pp.  52,  53. 
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Eiley,  25  Conn.  154  (1856),  and  Derating  v.  Williams.  26 
Conn.  226  (1857). 

The  legislature,  taking  advantage  of  this  disposition 
of  the  courts  to  give  increased  protection  in  equity  to  the 
property  and  rights  of  the  wife,  by  a  series  of  acts  passed 
between  1849  and  1855,  placed  the  entire  personal  prop- 
erty of  the  wife  under  the  protection  of  equity  by  making 
the  husband  a  trustee  thereof  for  her  use.15 

The  recognition  of  the  wife's  property  rights  neces- 
sarily involved  the  recognition  of  her  right  to  make  con- 
tracts, and  it  was  an  inevitable  corollary  to  the  doctrine 
of  her  capacity  to  own  in  equity  sole  and  separate  prop- 
erty, that  such  property  could  be  transferred  or  incum- 
bered by  her  acts  and  agreements ;  in  short  that  she  was, 
as  to  her  sole  and  separate  estate,  in  the  view  of  equity, 
a  feme  sole.1* 

In  1845  and  1865  statutes  were  passed  protecting  the 
husband's  interest  in  his  wife's  real  estate  from  seizure 
for  the  husband's  debts.17 

In  1869  the  capacity  of  any  married  woman  who  was 
carrying  on  business  was  extended,  so  as  to  make  her 
liable  at  law  for  any  contract  made  in  the  course  of  such 
business,  and  for  any  note  or  written  contract  executed 
by  her  for  the  benefit  of  her  sole  estate  or  of  the  joint 
estate  of  herself  and  her  husband,18  and  in  1872  legal 
validity  was  given  to,  and  a  suit  at  law  authorized  upon, 


15— Acts  of  1849,  ch.  20;  Acts  of 
1850,  chs.  31-34;  Acts  of  1854,  ch. 
37;  Acts  of  1855,  ch.  43.  By  the 
revision  of  1866,  these  statutes  were 
combined  in  one  comprehensive  sec- 
tion, applying  to  all  personal  prop- 
erty of  every  married  woman,  and 
given  effect  from  June  22,  1S49. 
Revision  of  1866,  §  19,  p.  303. 

16 — Spitz's  Appeal,  56  Conn.  184, 
7  Am.  St.  Rep.  303   (1888). 


17— Acta  of  1845,  ch.  39;  Acts  of 
1865,  ch.  23.  "Full  and  complete 
protection  to  married  women  in 
their  rights  of  property  against 
creditors  of  the  husband  is  now  the 
established  policy  and  settled  law 
of  the  state."  Jackson  v.  Hubbard, 
36  Conn.  10,  15  (1869). 

18— Acts  of  1869,  ch.  124. 
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"any  contract  made  by  her,  upon  her  personal  credit, 
for  the  benefit  of  herself,  her  family  or  her  estate. ' ' 19 

At  length,  in  1877,  the  legislature  reversed  the  entire 
attitude  of  the  law  toward  married  women,  made  them 
completely  independent  of  their  husbands  as  to  their 
property  rights,  and  conferred  upon  them  full  contractual 
capacity  as  to  third  persons.  By  this  act  also  the  com- 
mon law  estates  of  curtesy  and  dower  were  wholly 
abolished,  and  husband  and  wife  were  put  on  a  footing 
of  exact  equality  as  to  the  inheritance  of  each  other's 
estate,  both  real  and  personal.20 

§  70.  The  general  course  and  effect  of  American  leg- 
islation. It  is  now  the  usual  rule  of  law  throughout  the 
United  States,  established  in  each  state  by  its  own  stat- 
utes, that  the  wife  retains  title  to  the  property  owned  by 
her  before  marriage  or  acquired  by  her  during  the  mar- 
riage, and  the  right  to  manage,  use,  or  sell  it,  without  the 
concurrence  of  her  husband.  The  right  to  contract,  and 
to  sue  and  be  sued,  naturally  follows  from  her  ownership 
and  control  of  her  property ;  in  most  of  the  states  those 
rights  are  expressly  conferred  by  statute;  and  in  some 
they  have  been  held  to  result  by  necessary  implication.*1 

The  husband  is  generally  relieved  from  any  liability 
for  her  debts,  or  for  her  torts,  except  for  such  debts  as 
are  for  her  support  or  that  of  the  family,  or  are  within 
her  express  or  implied  agency  to  act  for  him.22 

19— Acts  of  1872,  ch.  94.  22— It  is  held  in  Kies  v.  Young, 

20— Acts  of  1877,  ch.  114.    See  the  64  Ark.  381,  62  Am.  St.  Rep.  198; 

monograph   referred   to   in   note   4  Hetrick  v.  He  trick,  13  Ind.  44;  Alex- 

for  a  full  statement  of  the  evolu-  ander  v.  Morgan,  31  Ohio  St.  546; 

tion  sketched  in  the  text,  with  the  Platner  v.  Fatchin,   19  Wise.  333; 

full  text  of  every  statute  which  has  that  the  husband  is  not  relieved  of 

been  passed  in  Connecticut  in  rela-  his   common   law   liability   for   the 

tion  to  this  subject.  wife's    debts    by    mere    implication 

21— Clow   v.    Chapman,   125    Mo.  from  statutes  which  take  away  his 

101,  46  Am.  St.  Rep.  468,  26  L.  R.  common  law  rights  in  her  property. 

A.  412;  Spitz's  Appeal,  56  Conn.  184,  See  full  discussion  of  the  ques- 

7  Am.  St.  Rep.  303;  Kriz  r.  Peege,  tion  as  to  his  liability  for  her  torts 

119  Wise.  105.  in  Kellar  v.  James,  63  W.  Va.  189, 
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The  common  law  estates  of  dower  and  curtesy  are  re- 
tained in  some  of  the  states,  but  in  the  greater  number 
they  ar^  materially  modified  by  the  statute,  or  else  wholly 
abolished  and  replaced  by  a  right  of  succession  to  each 
other's  property  defined  by  the  statute. 

With  all  the  changes  of  the  common  law,  one  element, 
and  perhaps  one  only,  remains  unchanged.  The  duty  of 
the  husband  to  support  his  wife,  originally  more  than 
counterbalanced  by  his  right  to  claim  as  his  own  all  her 
personal  property,  the  income  of  all  her  real  estate,  and 
the  proceeds  of  her  labor,  remains  in  full  force  though 
all  those  rights  of  the  husband  have  become  obsolete. 

Theoretically,  and  perhaps  in  some  rare  cases  actually, 
injustice  may  result  to  the  husband  from  this  state  of  the 
law;  but  practically  no  such  oppression  of  husbands  has 
resulted  as  to  create  a  demand  for  legislation  for  their 
relief. 

§71.  The  personal  rights  of  husband  and  wife 
unchanged.  It  should  be  noted  that  this  legislative 
revolution  has  affected  solely  the  property  relations  of 
husband  and  wife.  Their  personal  rights  remain  sub- 
stantially untouched  by  legislation.23 


14  I,,  ft.  A-  (N.  S.)  1003;  also  Hen- 
ley  v.  Wilson,  137  Cal.  273,  92  Am. 
St.  Rep.  100,  58  I*  R.  A.  941,  and 
the  other  cases  cited,  ante,  §  28, 
notes  48  and  49.  See  also  the  note, 
14  L.  R.  A.   (N.  S.)   1003. 

23— "The  wife  is  still  bound  to 
love  and  cherish  the  husband,  and 
to  obey  him  in  all  reasonable  de- 
mands not  inconsistent  with  the 
exercise  of  her  legal  rights;  to  treat 
him  with  respect,  and  regard  him 
as  at  least  her  equal;  and  he  is  still 
bound  to  protect  and  maintain  her, 
unless  she  should  neglect  wholly 
her  marital  duties.  *  *  *  These 
duties    and   obligations   upon   hus- 

d.  a— ii 


band  and  wife  are  not  the  result  of 
the  arrangement  of  their  property 
at  common  law,  but  of  the  contract 
of  marriage,  and  the  relation  there- 
by created.  *  *  *  But  a  line 
has  been  drawn  between  them,  dis- 
tinct and  ineffaceable  except  by 
legislative  power.  His  legal  su- 
premacy is  gone  and  the  sceptre  has 
departed  from  him.  She,  on  the 
contrary,  can  have  her  separate  es- 
tate, can  contract  with  reference 
to  it,  can  sue  and  be  sued  at  law 
upon  the  contracts  thus  made,  can 
sue  in  her  own  name  for  injury  to 
her  person  and  Blander  of  her  char- 
acter, and  can  enjoy  the  fruits  of 
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Bat  even  the  personal  rights  of  the  husband,  and  to  a 
greater  extent  the  personal  capacities  of  women,  married 
or  unmarried,  have  undergone  a  modification  which  the 
-  courts  have  to  some  extent  recognized  and  enforced,  re- 
sulting rather  from  the  general  social  change  in  the  status 
of  women  than  from  any  legislation.84 

§72.  Judicial  interpretation  of  the  reform  statutes. 
It  is  evident  that  the  extent  to  which  married  women  are 
emancipated  by  modern  legislation  must  depend  largely 
upon  the  mode  of  interpretation  adopted  by  the  courts. 
The  statutes  can  hardly  mention  and  specifically  repeal 
every  rule  of  the  common  law;  and,  if  the  rule  of  strict 
interpretation  is  followed,  married  women,  while  gen- 
erally emancipated  by  the  broad  provisions  of  the  stat- 
ute, may  still  lie  under  many  particular  disabilities. 

In  some  cases,  particularly  the  earlier  ones,  the  courts, 
following  the  well  known  rule  that  statutes  in  derogation 
of  the  common  law  are  to  be  strictly  followed,  have  held 
that  the  effect  of  the  reform  statutes  could  not  be  extended 
beyond  their  terms,  or  their  clear  implication,  and  that 


her  time  and  labor  free  from  the 
control  or  interference  of  her  hus- 
band. 

The  chains  of  the  past  have  been 
broken  by  the  progression  of  the 
present,  and  she  may  now  enter 
upon  the  stern  conflicts  of  life  un- 
trammeled.  She  no  longer  clings 
to  and  depends  upon  a  man,  but  has 
the  legal  right  and  aspires  to  battle 
with  him  in  the  contests  of  the 
forum,  to  outvie  him  in  the  healing 
art,  to  climb  the  steps  of  fame,  and 
to  share  with  him  in  every  occupa- 
tion. Her  brain  and  hands  and 
tongue  are  her  own.9  The  husband, 
as  a  result  of  these  observations, 
was  held  not  liable  for  a  slander 
uttered  by  the  wife.  Martin  v. 
Robson,  65  111.  129, 16  Am.  Rep.  578. 


The  continuance,  substantially  un- 
changed, of  the  personal  relation 
between  husband  and  wife  is  illus- 
trated by  the  inability  of  either  to 
sue  the  other  for  a  tort  to  the  per- 
son. See,  ante,  1 51,  and  note 
50  thereto. 

24 — This  altered  attitude  of  the 
law  toward  women  is  strikingly 
shown  in  the  legislation  by  which, 
in  many  states,  they  have  become 
eligible  for  admission  to  the  bar; 
and  by  their  admission  in  Connec- 
ticut (I  know  of  no  other  decision 
going  so  far)  without  any  act  of 
the  legislature.  Re  Mary  Hall,  50 
Conn.  131,  47  Am.  Rep.  625  (1882). 

See  also  the  decisions  recognizing 
the  wife's  right  to  sue  a  third  party 
for  the  alienation  of  her  husband's 
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the  wife  remained  subject  to  such  disabilities  as  were  not 
expressly  removed  by  the  law.25 

Accordingly  it  has  been  held  that  the  wife  cannot  sue 
the  husband  at  law,  and  that  the  rights  of  property  or 
contract  conferred  by  the  statutes  can  only  be  enforced 
against  the  husband  by  a  bill  in  equity  supported  by  alle- 
gations showing  an  equitable  cause  of  action ; 2e  and  that 
the  power  to  make  contracts  did  not  include  the  right  to 
contract  with  one's  husband,  if  the  act  were  silent  in  that 
respect.27 

While  other  courts  have  held  that  the  statutes  in  rela- 
tion to  married  women  had  effected,  not  merely  an  altera- 
tion of  certain  details,  but  an  entire  revolution  in  their 
status ;  that  whereas  they  were  at  common  law,  persons 
non  sui  juris,  having  no  rights  except  such  as  were  ex- 
pressly bestowed  upon  them,  they  are  flow  persons  sui 
juris,  entitled  to  exercise  all  rights  which  the  l&w  does 
not  expressly  deny  to  them.  Where  this  rule  of  interpre- 
tation has  prevailed  the  wife  has  become  practically  in- 
dependent of  her  husband,  is  equal  to  him  in  capacity  and 
legal  rights,  able  to  contract  with  him  and  to  sue  him  or 
be  sued  by  him  as  if  they  were  strangers.28 


affections,  ante,  I 15,  and  note  45 
thereto. 

25 — Haas  v.  Shaw,  91  IncL  384, 
46  Am.  Rep.  607;  Barnett  v.  tiars- 
barger,  105  Ind.  410;  Smith  v.  Mor- 
gan, 41  Me.  405;  Dwelly  v.  Dwelly, 
46  Me.  377;  Lord  v.  Parker,  3  Allen 
(Maes.)  128;  Schilling  v.  Darmody, 
108  Tenn.  439,  73  Am.  St.  Eep.  892. 

26 — See,  ante,  f  51,  and  notes  48 
and  49  thereto. 

27 — See,  ante,  144,  and  notes  13 
and  14  thereto. 

28 — Harrington  v.  Lowe,  78  Kan. 
1,  4  L.  R.  A.  (N.  S.)  547;  Mathew- 
son  y.  Mathewson,  79  Conn.  23,  5 
L.  R.  A.  (N.  S.)  611,  6  Anno.  Cas. 
1027;   Glow  t.  Chapman,  125  Mo. 


101,  46  Am.  St.  Rep.  468,  26  L.  R. 
A.  412;  Power  v.  Lester,  23  N.  Y. 
527;  Flandermeyer  v.  Cooper  (Ohio), 
98  N.  E.  102;  Begley*s  Appeal,  60 
Pa.  St.  418,  100  Am.  Dec.  578; 
Brown  v.  Brown,  121  N.  C.  8,  38  L. 
R.  A.  242;  Culmer  v.  Wilson,  13 
Utah  129,  57  Am.  St.  Rep.  713; 
Kris  v.  Peege,  119  Wise.  105. 

"They  (the  statutes)  give  her  an 
entirely  different  standing  from 
that  occupied  by  her  at  common 
law.  Her  position  is  now  more  like 
that  of  a  wife  under  the  civil  law. 
Instead  of  her  legal  existence  being 
suspended,  as  incorporated  and  con- 
solidated into  that  of  her  husband, 
she  is  made  to  stand  out  in  bold 
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It  must  be  also  recalled,  as  has  already  been  pointed 
out,29  that  recognition  of  rights  conferred  on  married 
women  by  newly  passed  statutes  is  sometimes  limited  by 
the  rights  already  vested  in  the  husband  under  the  pre- 
ceding state  of  law. 


relief  with  a  separate  and  distinct 
legal  existence  as  to  her  property 
and  also  as  to  her  personal  rights; 
and  she  may  enforce  all  such  rights 
by  proceedings  in  her  own  name  in- 
dependently of  her  husband.  She 
is  placed  upon  an  equality  with  her 
husband  in  many  and  indeed  most 
respects.  *  *  *  New  rights  and 
new  obligations  necessarily  arise 
from  the  changed  conditions  as  in- 
cidents thereto.  When  she  is  given 
the  sole  control  of  her  personal  prop- 
erty, and  the  right  to  recover  the 
same  by  her  own  suit,  it  must  fol- 
low as  an  incident  that  she  has  the 
right  to  make  contracts  in  respect 
fo  such  property;  though  the  statute 
may  not  in  terms  give  her  the  right 
to  make  contracts  in  relation  there- 
to. Full  dominion  over  her  property 
carries  with  it  the  power  to  dispose 
of  such  property  as  a  necessary  in- 
cident. So  new  personal  rights  and 
obligations  flow  to  her  because  of 
the  fact  that  she  is  given  a  separate 
and  distinct  legal  existence. 

Clow  v.  Chapman,  supra. 

"The  broad,  comprehensive,  un- 
qualified power  includes,  by  reason- 
able if  not  necessary  inference,  all 
the  rights  in  regard  to  the  acquire- 
ment, enjoyment  and  disposal  of 
property,  which  an  unmarried  wom- 
an possesses."  Kriz  v.  Peege,  supra. 

The  facts,  and  the  reasoning  of 
the  opinion,  in  Mathewson  v.  Math- 
ewson  have  been  already  given  in 
§  51,  note  48. 


Tfcis  subject  may  be  appropriately 
closed  by  a  quotation  from  Mc- 
Naught  v.  Anderson,  78  Ga.  499,  6 
Am.  St.  Rep.  278,  in  which  Chief 
Justice  Bleckley  discussed  the 
modern  law  concerning  the  rights 
of  married  women  in  his  character- 
istically  whimsical   manner. 

"The  legal  unity  of  husband  and 
wife  has,  in  Georgia,  for  most  pur- 
poses been  dissolved,  and  a  legal 
duality  established. 

"A  wife  is  a  wife  and  not  a  hus- 
band as  she  was  formerly.  Legis- 
lative chemistry  has  analyzed  the 
conjugal  unit,  and  it  is  no  longer 
treated  as  an  element,  but  as  a  com- 
pound. A  husband  can  make  a  gift 
to  his  own  wife,  although  she  lives 
in  the  house  with  him  and  attends 
to  her  household  duties,  as  easily  as 
he  can  make  a  present  to  his  neigh- 
bor's wife.  This  puts  her  on  equal- 
ity with  other  ladies  and  looks  like 
progress.  Under  the  new  order  of 
things,  when  he  induces  her  to  enter 
into  the  business  of  keeping  board- 
ers, and  promises  to  let  her  have 
all  the  proceeds,  he  is  allowed  to 
keep  his  promise  if  she  keeps  the 
boarders.  It  would  seem  that  the 
law  ought  to  tolerate  him  in  being 
faithful  to  his  word  in  such  a  man- 
ner, although  he  has  pledged  it  only 
to  his  wife,  and  we  think  it  does." 

29— See,  ante,  §  17. 


CHAPTER  IX. 

THE  DISSOLUTION  OF  THE  MARRIAGE  BY 

DIVORCE. 

§73.  Diversity  of  opinion  as  to  divorce  legislation. 
Probably  there  is  no  subject  of  legislation  as  to  the  pro- 
priety of  which  there  is  greater  difference  of  opinion  on 
the  part  of  people  of  substantially  similar  moral,  polit- 
ical and  religious  views,  than  on  that  of  divorce.  Con- 
necticut, settled  by  the  Puritans  and,  anciently  at  least, 
called,  "the  land  of  steady  habits/9  authorizes  absolute 
divorces  to  be  granted  for  several  different  grounds; 
New  York,  the  most  cosmopolitan  of  all  our  states  in 
population  and  traditions,  for  adultery  only.  North  Caro- 
lina in  1887  had  a  strict  divorce  law,  allowing  absolute 
divorce  only  for  adultery  or  for  causes  which  really  show 
the  marriage  to  have  been  void  and  fraudulent  ah  initio; 
in  1887, 1889, 1895  and  1899,  additional  causes  for  divorce 
were  created,  making  the  law  comparatively  liberal;  in 
1905  these  were  all  repealed  and  the  law  restored  to  its 
former  simplicity.  Five  grounds  for  limited  divorce  are 
also  defined  by  the  law  of  that  state.1  South  Carolina 
on  the  other  hand,  having  had  prior  to  1878  four  grounds 
for  absolute  divorce,  in  that  year  repealed  all  of  the  laws 
by  which  either  absolute  divorce  or  limited  divorce  could 
be  granted,  and  has  since  then  retained  a  stricter  law  on 
this  subject  than  any  other  American  state.2 

The  churches  agree  little  better  than  the  states.    The 

1— U.  8.  Census  Report  on  Mge.  &         2 — Idem,  p.  318* 
Div.,  1909,  Part  I,  p.  311. 
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Roman  Catholic  church  declares  marriage  to  be  a  sac- 
rament indissoluble  even  for  adultery,  though  it  sanctions 
actions  for  the  annulment  of  marriage  for  causes  which 
rendered  it  void  ab  initio.  Many  Protestants,  following 
the  words  of  Jesus:  "Every  one  that  putteth  away  his 
wife,  saving  for  the  cause  of  fornication,  maketh  her  an 
adulteress ;  and  whosoever  shall  marry  her  when  she  is 
put  away  committeth  adultery"  * — oppose  the  granting 
of  any  divorce  except  for  adultery;  while  others  deem 
these  words  applicable  only  to  the  divorce  system  of  the 
ancient  Jews.  By  the  Hebrew  law,  as  in  ancient  society 
in  general,  divorce  was  the  arbitrary  privilege  of  the 
husband,  to  be  exercised  at  his  mere  whim,  to  which  the 
wife  had  no  corresponding  right;  it  was  a  part  of  the 
general  system  of  slavery  of  the  wife  and  unrestrained 
power  on  the  part  of  the  husband.  The  modern  divorce 
system  by  which  the  marriage  is  dissolved  by  an  impartial 
tribunal,  upon  proof  of  the  gross  breach  of  the  marriage 
relation,  and,  in  the  great  majority  of  cases,  to  free  a  suf- 
fering wife  from  bondage  to  a  drunken  or  brutal  hus- 
band, or  one  who  has  totally  deserted  her,  is  certainly 
a  very  different  thing  in  its  moral  aspect  from  the  Jewish 
or  Roman  divorce — is  theoretically,  at  least,  however  it 
may  be  in  the  practical  social  result. 

I  think  it  may  fairly  be  said  that  the  great  majority 
of  clergymen,  approaching  the  question  largely  from  the 
religious  standpoint,  and  viewing  it  primarily  in  regard 
to  the  moral  effect  upon  society  in  general,  favor  a  strict 
limitation  of  the  right  of  divorce,  confining  it  at  least  to 
cases  of  breach  of  the  marriage  contract  by  adultery; 
while  the  great  majority  of  the  legal  profession,  familiar 
with  the  question  in  its  individual  application  rather  than 
as  a  matter  of  social  ethics,  meeting  the  cases  of  insult 
and  violence  to  which  women  are  constantly  exposed  by 
the  intemperance  or  brutality  of  their  husbands  feel  that 

3 — Matthew,  y:   32. 
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to  permit  release  from  bonds  which  have  ceased  to  have 
anything  of  actual  sacredness,  and  have  become  bonds 
of  the  most  galling  slavery,  is  but  a  consistent  part  of  the 
humanity  and  consideration  shown  to  women  and  the  pro- 
tection thrown  about  them  by  modern  law.  But  it  is  not 
the  part  of  a  legal  treatise  to  discuss  the  ethics  of  divorce, 
nor  what  the  law  should  be,  but  what  it  is.4 

• 

§  71  Divorce  distinguished  from  annulment  of  mar- 
riage. In  the  first  place  we  must  distinguish  a  divorce 
properly  so-called — that  is,  a  judgment  of  court  by  which 
an  existing  and  valid  marriage  relation  is  terminated — 
from  a  judgment  annulling  a  marriage  because  it  was 
void  ah  initio.  If  a  marriage  actually  entered  into  in 
fact  is  not  legally  a  marriage,  whether  because  of  the 
relationship  or  other  incapacity  of  the  parties,  or  because 
of  force  or  fraud  entering  into  the  marriage  contract, 
the  proper  action  may  be  brought  to  procure  a  judgment 
declaring  such  invalidity,  and  adjudging  the  apparent 
marriage  to  be  no  marriage.  But  such  actions,  while  in 
theory  differing  very  widely  from  divorce  actions  proper, 
are  in  practice  closely  connected  with  them.  The  stat- 
utes of  nearly  all  the  states  define  as  grounds  for  divorce 
causes  which  really  show  the  original  nullity  of  the  mar- 


4 — The  Census  Bureau  of  the 
United  States  published  in  1908  and 
1909  an  exhaustive  study  of  mar- 
riage and  divorce  in  the  United 
States,  contained  in  two  large  vol- 
umes and  covering  forty  years  from 
1867  to  1906.  These  volumes  make 
a  complete  exhibit  of  the  legislation 
in  relation  to  marriage  and  divorce 
during  that  period  in  each  American 
state,  and  of  the  corresponding  leg- 
islation in  the  principal  foreign 
countries  of  the  world,  and  give  sta- 
tistics of  marriages  and  divorces  in 
the  United  States  and  in  foreign 


countries  with  great  completeness, 
analyzed  by  years,  by  states,  by 
proportion  to  population,  by  the 
causes  for  which  divorces  were 
granted,  and  the  party  (husband  or 
wife)  to  whom  they  were  granted, 
and  by  every  mode  of  classification 
likely  to  be  useful  in  legal  or  in 
sociological  investigation. 

Some  of  the  general  results  are 
given  in  the  appendix  at  the  end  of 
this  chapter. 

This  report  will  hereinafter  be 
referred  to  as  Census  Report. 
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riage.    And  it  will  not  be  necessary  to  further  discuss 
the  action  for  the  annulment  of  a  marriage. 

§  75.  Absolute  and  limited  divorces.  Divorces  are  of 
two  kinds :  divorces  a  vinculo  matrimonii,  from  the  bond 
of  marriage,  often  called  absolute  divorces,  which  put  an 
end  to  the  carriage  relation  and  render  the  parties 
single;  and  divorces  a  mensa  et  thoro,  from  bed  and 
board,  or  limited  divorces,  more  accurately  called  judicial 
separations,  in  which  the  marriage  relation  is  not  dis- 
solved, but  the  injured  party  is  given  the"  right  to  live 
separate  from  the  other. 

At  the  common  law  the  courts  had  no  jurisdiction  to 
grant  divorces  a  vinculo.  The  ecclesiastical  courts  could 
declare  the  marriage  void  for  causes  occurring  prior 
thereto,  or  could  grant  a  divorce  a  mensa  et  thoro  for  sub- 
sequent causes ;  but  divorces  a  vinculo  were  only  granted 
by  special  act  of  parliament.5    But  at  the  present  time, 


5 — Parliament  refused  to  enter- 
tain a  petition  for  such  an  act  until 
the  petitioner  had  proved  the  mat- 
rimonial offense  in  a  suit  at  law 
and  also  obtained  a  divorce  a 
mensa  et  thoro  in  the  ecclesiastical 
court.  The  process  therefore  became 
extremely  cumbersome  and  expen- 
sive, and  of  course  was  only  avail- 
able to  those,  of  great  wealth. 

The  creation  of  a  court  for  Di- 
vorce and  Matrimonial  Causes  is 
said  to  have  been  due  largely  to 
the  effect  on  public  opinion  of  an 
address  to  the  prisoner  delivered  by 
Mr.  Justice  Maule  in  sentencing  a 
poor  bigamist.  "I  wiU  tell  you  what 
you  ought  to  have  done  under  the 
circumstances,  and  if  you  say  you 
did  not  know,  I  must  tell  you  that 
the  law  conclusively  presumes  that 
you  did.  You  should  have  instructed 
your  attorney  to  bring  an  action 
against  the  seducer  of  your  wife  for 


damages.  That  would  have  cost 
you  about  £100.  Having  proceeded 
thus  far,  you  should  have  employed 
a  proctor  and  instituted  a  suit 
in  the  ecclesiastical  courts  for  a 
divorce  a  mensa  et  thoro.  That 
would  have  cost  you  £200  or  £300 
more.  When  you  had  obtained  aj 
divorce  a  mensa  et  thoro  you  had 
only  to  obtain  a  private  act  of  Par- 
liament for  a  divorce  a  vinculo, 
matrimonii.  This  bill  might  pos- 
sibly have  been  opposed  in  all  of  its , 
stages  in  both  Houses  of  Parliament, : 
and  altogether  these  proceedings 
would  have  cost  you  £1,000.  You 
will  probably  say  that  you  never 
had  a  tenth  of  that  sum,  but  that 
makes  no  difference.  Sitting  here  as 
an  English  judge,  it  is  my  duty  to 
tell  you  that  this  is  not  a  country 
where  there  is  one  law  for  the  rich 
and  another  for  the  poor.  Tou  will 
be  imprisoned  for  one  day."    ( Select. 


DIVORCE 


169 


both  in  England  and  in  all  the  American  states,  the  courts 
grant  whatever  divorces  are  permitted  by  the  legal  policy 
of  the  state.6 

In  more  than  half  of  the  American  states  no  distinction 
is  made  between  degrees  of  divorce,  and  all  divorces  are 
absolute;  that  is,  from  the  bond  of  marriage.  Of  the 
states  which  distinguish  between  the  two  classes  of 
divorce,  some  provide  that  the  more  serious  causes 
shall  be  grounds  for  absolute  divorce,  and  the  lesser 
for  limited  divorce;  while  others  give  discretion  to 
the  court  to  grant  either  an  absolute  or  a  limited  di- 
vorce as  it  shall  deem  best  in  each  particular  case.7 
The  conference  of  delegates  from  the  several  states, 
summoned  together  in  1906  by  Governor  Pennypacker 
of  Pennsylvania,  to  consider  the  possibility  of  legis- 
lation uniform  throughout  the  Union  on  the  subject  of 
marriage  and  divorce,  among  other  recommendations 
urged  the  grant  in  every  state  of  the  power  to  grant 
limited  divorces.  The  reason  actuating  the  convention 
in  that  recommendation  seems  to  have  been  that  a  means 


Essays    in    Anglo-American    Legal 
History,  1907,  I,  536,  798.) 

A  divorce  court  was  soon  after 
created  by  act  of  Parliament,  but 
an  action  for  a  divorce  in  England 
is  said  to  be  still  so  expensive  that 
it  is  resorted  to  only  by  the 
wealthy.  The  gain  to  public  mor- 
ality of  a  system  which  limits  di- 
vorce litigation  by  denying  it  to  any 
but  the  rich  may  fairly  be  doubted. 
A  commission  appointed  by  Par- 
liament to  consider  the  English  di- 
vorce laws  made  a  report  late  in 
1912,  dissented  from  by  a  minority 
leaded  by  the  Archbishop  of  York, 
in  which  they  recommended  increas- 
ing the  number  of  causes  for  di- 
vorce, so  as  to  make  them  substan- 
tially like  those  of  the  more  con- 
servative American  states,  abolish- 


ing the  present  discrimination 
against  women  as  to  the  grounds 
which  justify  a  divorce,  and  giving 
jurisdiction  to  the  local  courts  to 
grant  divorces,  thus  lessening  the 
cost  of  divorce  proceedings.  This 
report  has  been  met  with  very  vig- 
orous criticism  and  opposition. 

6— legislative  divorces  may  still 
be  granted  in  Connecticut;  but  only 
ten  such  divorces  have  been  granted 
in  that  state  in  twenty  years,  usu- 
ally for  hopeless  insanity.  Census 
Report,  I,  283 ;  ch.  238,  Private  Acts 
of  Conn.,  1909. 

In  Delaware  legislative  divorces 
were  frequent  until  1897,  when  they 
were  prohibited  by  a  constitutional 
amendment.    Census  Report,  I,  284. 

7 — See  the  table  of  causes  for 
divorce,  Census  Report,  I,  268-9. 
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of  escape  from  cruelty  and  oppression  by  such  decree  of 
limited  divorce  might  be  provided  to  those  whose  con- 
scientious scruples  or  church  discipline  would  not  allow 
them  to  apply  for  an  absolute  dissolution  of  their  mar- 


riage 


8 


§  76.  The  causes  for  divorce.  Adultery  is  everywhere 
the  primary  cause  for  divorce,  and  absolute  divorce  may 
be  granted  for  that  cause  in  every  Anglo-American  juris- 
diction except  South  Carolina.9  It  is  unfortunate  that 
the  word  ' i  adultery ' '  is  used  in  different  fields  of  the  law 
with  quite  different  definitions.  Adultery  in  the  view  of 
the  criminal  law  includes  only  the  unlawful  intercourse 
of  a  man  with  a  married  woman;  such  intercourse 
with  an  unmarried  woman  constituting  merely  fornica- 
tion.10 The  divorce  law,  however,  looking  primarily  to 
the  offense  against  the  marriage  bond,  regards  the  sexual 


8 — See  an  account  of  this  confer- 
ence, and  the  text  of  the  bill  pro- 
posed by  it  for  uniform  adoption,  in 
Census  Report,  I,  271-4. 

9 — In  England,  in  Kentucky  and 
in  Texas,  the  law  upon  this  point 
discriminates  in  favor  of  the  hus- 
band, the  mere  fact  of  adultery  by 
the  wife  being  sufficient  to  entitle 
the  husband  to  a  divorce;  while 
there  must  be  a  '"living  in  adul* 
tery"  (Ky.)>  or  abandonment  and 
living  in  adultery  (Tex.),  or  cruelty 
or  desertion  coupled  with  adultery 
(Eng.),  on  the  husband's  part  to 
constitute  cause  for  divorce. 

A  like  discrimination  in  North 
Carolina  was  abolished  by  statute 
in  1905.  Census  Report,  I,  27,  294, 
311,  320. 

10— State  v.  Lash,  16  N.  J.  L. 
380,  32  Am.  Dec.  397;  Hood  v. 
State,  56  Ind.  271,  26  Am.  Rep.  21. 

In  Massachusetts  the  courts  have 
f oUowed  the  analogy  of  the  divorce 


law  in  their  interpretation  of  the- 
criminal  law,  and  hold  that  a  mar* 
ried  man  who  has  intercourse  with 
a  single  woman  is  guilty  of  adul- 
tery. But  this  doctrine  is  recog- 
nized to  be  a  departure  from  the 
common  law.  Com.  v.  Call,  21  Pick. 
(Mass.)  509,  32  Am.  Dec.  284.  It 
is  also  held  that  a  married  man 
who  commits  rape  is  guilty  of 
adultery  and  may  be  indicted  for 
either  crime.  Com.  v.  Bakeman, 
131  Mass.  577,  41  Am.  Rep.  248. 

A  similar  departure  from  the 
common  law  definition  of  adultery 
has  been  made  in  Wisconsin  (State 
v.  Fellows,  50  Wise.  6$) ;  in  Kansas 
(Bashford  v.  Wells,  78  Kan.  295, 
18  L.  R.  A.  (N-  8.)  580);  and  in 
Illinois  (Lyman  v.  People,  198  DL 
544) .  In  several  states  a  like  change 
has  been  effected  by  statute. 

See  on  this  subject  the  note,  18 
L.  R.  A.  (N.  S.)  580. 
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intercourse  of  either  spouse  with  any  person  of  the 
opposite  sex,  whether  married  or  unmarried,  as  an  equal 
offense;  and  the  term  "adultery"  includes  what  in  crim- 
inal law  is  known  as  fornication,  and  includes  also  rape, 
as  well  as  criminal  adultery,11  There  must  be,  however, 
not  merely  the  physical  act  of  intercourse  but  the  con- 
senting mind.  So  that  if  a  married  woman  is  the  victim 
of  a  rape,  or  if  either  party  commits  unlawful  intercourse 
while  insane,13  it  is  not  cause  for  a  divorce.18 

Other  causes  which  are  commonly  grounds  for  divorce 
are  cruelty,  desertion  and  intemperance. 

In  all  but  two  or  three  of  the  states  cruelty  is  a  ground 
for  absolute  divorce ;  and  in  the  others  for  limited  divorce, 
South  Carolina  only  excepted.  In  several  of  the  states 
divorces  for  this  cause  are  granted  to  the  wife  only. 

The  states  commonly  qualify  the  term  "  cruelty "  as  to 
its  degree.  For  instance,  in  Connecticut  the  requisite 
for  a  divorce  is  " intolerable  cruelty,' '  which  has  been  de- 
fined to  mean  "barbarous,  savage,  inhuman  acts,  of  such  a 
character  as  to  be  in  fact  intolerable, — not  to  be  borne. 9  9  u 


11— Pickett  v.  Pickett,  27  Minn. 
299;  Johnson  v.  Johnson,  78  N.  J. 
Eq.  507. 

12— Nichols  t.  Nichols,  31  Vt. 
328,  73  Am.  Dec.  352;  Broadstreet 
v.  Broadstreet,  7  Mass.  474. 
Contra,  Matchin  v.  Matchin,  6  Pa. 
St.  332.  47  Am.  Dec.  466.  The  Pro- 
bate Division  in  England  in  1892 
left  undecided  the  question  whether 
adultery  by  an  insane  woman  was 
a  ground  for  divorce.  Yarrow  v. 
Yarrow,  1892,  Pr.  92. 

13 — So  where  one  remains  under 
an  honest  mistake  of  fact  as  to 
the  dissolution  of  a  prior  marriage, 
her  cohabitation  with  a  supposed 
second  husband  is  not  adultery  in 
the  eve  of  the  divorce  law.    Smith 

* 

v.  Smith,  64  Iowa  682;  Valleau  v. 
Valleau,  6  Paige  Ch.  (N,  Y,)  207. 


Aliter,  where  she  is  negligent  in 
ascertaining  the  facts,  or  the  mis- 
take is  of  law  rather  than  of  fact. 
Gordon  v.  Gordon,  141  111.  160,  33 
Am.  St.  Rep.  294,  21  L.  R.  A.  387  j 
Moon  v.  Moon,  121  Mass.  232. 

A  wife  who  married  after  21 
years'  absence  of  her  husband  and 
after  reports  had  been  received  of 
his  death,  and  continued  to  live 
with  her  second  husband  after  the 
return  of  the  first,  was  barred  by 
such  continuance  of  her  illegal  mar- 
ital relations  from  obtaining  a 
divorce  from  the  returned  wanderer. 
Mathewson  v.  Mathewson,  18  R.  L 
456,  49  Am.  St.  Rep.  782. 

14— Shaw  v.  Shaw,  17  Conn.  193. 
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Many  cases  have  said  that  the  cruelty  must  be  such  as  to 
cause  "danger  to  life,  limb  or  health.9 '  In  the  earlier 
cases  physical  violence  was  held  essential  to  constitute 
cruelty;  but  many  later  oases  hold  that  abusive  and  in- 
sulting language  may  be  sufficient,  if  in  fact  it  produces 
such  mental  suffering  as  to  impair  the  health,  or  render 
a  continuance  of  the  marital  relation  degrading  and  un- 
endurable.15 In  several  of  the  states  the  expression  "per- 


15 — As  illustrations  of  the 
stricter  line  of  cases,  see  Shaw  v. 
Shaw  rnpra;  Mathewion  t.  Math- 
ewson,  81  Vt.  173,  18  L.  R.  A.  (N. 
S.)  300;  Maddox  v.  Maddox,  189  111. 
152,  82  Am.  St.  Rep.  431,  52  L.  R. 
A.  628;  Ring  v.  Ring,  118  Ga.  183, 
62  L.  R.  A.  878.  Of  cases  where 
divorces  have  been  granted  for 
cruelty  consisting  chiefly  or  entire- 
ly of  outrageous  and  abusive  lan- 
guage, unfounded  accusations,  &c 
see  Waltermire  v.  Waltermire,  110 
N.  Y.  183;  Braun  v.  Braun,  104  Pa. 
St.  287,  75  Am.  St.  Rep.  699;  Mo- 
sher  v.  Mosher,  16  N.  D.  269,  12  L. 
R.  A.  (N.  S.)  820;  Barnes  v.  Barnes, 
95  Cal.  171,  16  L.  R.  A.  660; 
Palmer  v.  Palmer,  45  Mich.  150,  40 
Am.  Rep.   461. 

"It  was  formerly  thought  that  to 
constitute  extreme  cruelty,  such  as 
would  authorize  the  granting  of  a 
divorce,  physical  violence  is  neces- 
sary; but  the  modern  and  better 
considered  cases  have  repudiated 
this  doctrine  as  taking  too  low  and 
sensual  a  view  of  the  marriage 
relation,  and  it  is  now  generally 
held  that  any  unjustifiable  con- 
duct on  the  part  of  either  husband 
or  wife,  which  so  grievously  wounds 
the  mental  feelings  of  the  other, 
and  so  utterly  destroys  the  peace  of 
mind  as  to  seriously  impair  the 
bodily  health  or  endanger  the  life 


of  the  other,  or  such  as  in  any 
other  manner  endangers  the  life 
of  the  other,  or  such  as  utterly  de- 
stroys the  legitimate  ends  and 
objects  of  matrimony,  contitutes 
'extreme  cruelty9  within  the  stat- 
utes, although  no  physical  or  per- 
sonal violence  may  be  inflicted  or 
even  threatened.'9  Carpenter  v. 
Carpenter,  30  Kan.  712,  744,  46. 
Am.  Rep.  108. 

In  Robinson  v.  Robinson,  66  N.  H. 
400,  49  Am.  St.  Rep.  632,  15  L.  R. 
A-  121,  the  adoption  by  the  wife 
of  Christian  Science  beliefs  and  en- 
tering professionally  into  its  prac- 
tice is  held  to  constitute  cruelty 
warranting  a  divorce,  where  in  tact 
the  plaintiff's  health  was  seriously 
injured  by  his  mortification  and 
distress,  and  she  refused  to  aban- 
don her  practice. 

Dishonesty  and  fraud  practiced 
upon  creditors,  not  with  intent  to 
annoy  the  wife,  are  not  "extreme 
cruelty,"  within  the  divorce  law, 
though  she  suffered  mentally  and 
physically  by  reason  of  such  acts. 
McClenahan  v.  McClenahan,  (Del.) 
80  Atl.  677. 

"Such  acts  of  cruelty  may  con- 
sist as  well  in  the  infliction  of 
mental  suffering  as  of  bodily  vio- 
lence." Colorado  Code,  quoted  in 
Census  Report.  I,  282. 

The  question  whether  unfounded 
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sonal  indignities  rendering  life  burdensome"  or  some 
equivalent  phrase  is  used,  indicating  a  less  strict  require- 
ment as  to  the  degree  of  cruelty.16 

Desertion  is  in  most  of  the  states  a  ground  for  divorce ; 
commonly  characterized  as  "total,"  wilful,"  "with 
total  abandonment  of  all  the  duties  of  the  marriage  rela- 
tion," and  so  forth.17  The  term  during  which  deser- 
tion must  have  continued  is  five  years  in  two  states,18 
three  years  in  thirteen,  two  years  in  ten,  and  one  year 
in  seventeen.  The  recommendation  of  the  inter-state 
conference  already  mentioned  was  that  two  years  should 


accusations  of  adultery  or  other 
lewd  conduct  constitute  cruelty 
within  the  divorce  law  is  very  fully 
discussed  in  the  note,  18  L.  R.  A. 
(N.  S.)  300. 

The  House  of  Lords  has  recently 
held  (by  five  of  the  Law  Lords 
against  four)  that  charges  of  an 
infamous  character  by  the  wife 
against  her  husband  do  not  con- 
stitute cruelty;  the  opinions  fully 
review  the  English  decisions.  Rus- 
sell v.  Russell,  1897  A.  0,  308. 

By  the  code  of  Louisiana,  "public 
defamation"  of  one  spouse  by  the 
other  is  cause  for  divorce.  Census 
Report,  I,  295. 

16— -Arkansas,  Indian  Territory, 
Missouri,  Oregon,  Tennessee,  Wash- 
ington, Wyoming.  In  North  Caro- 
lina and  Pennsylvania  limited,  but 
not  absolute,  divorce  may  be  grant- 
ed for  such  "personal  indignities." 
Census  Report,  I,  277-328. 

17 — Under  these  statutes  the  con- 
duct of  the  defendant  must  have 
been  an  unqualified  and  complete 
abandonment  of  all  marital  duties. 
A  partial  repudiation  of  such  duties, 
as  by  failure  of  the  husband  to 
support  the  wife,  or  refusal  of  sex* 


ual  intercourse  by  either  party,  is 
insufficient  to  constitute  the  offdnse 
of  desertion.  Fritts  v.  Fritts,  138 
111.  436,  32  Am.  St.  Rep.  156,  14 
L.  R.  A.  685;  Southwick  v.  South- 
wick,  97  Mass.  327,  93  Am.  Dec  95; 
Watson  v.  Watson,  52  N.  J.  Eq. 
349. 

But  see  Danforth  v.  Danf orth,  88 
Me.  120,  51  Am.  St.  Rep.  380,  31  L. 
R.  A.  608. 

Refusal  by  an  English  woman, 
whose  husband  had  emigrated  to  the 
United  States  and  had  obtained 
employment  here,  to  follow  him  to 
this  country  when  he  requested  her 
to  come  and  sent  her  money  for 
her  passage,  was  held  to  be  deser- 
tion by  her,  it  being  found  that  she 
had  no  other  reason  for  her  refusal 
than  reluctance  to  leave  her  native 
land.  Franklin  v.  Franklin,  190 
Mass.  849,  4  L.  R.  A.  (N.  &)  145. 
See  the  note  to  this  case  in  4  L. 
R.  A.  (N.  S.);  and  see  also,  ante, 
§8,  note  9. 

18 — Virginia  and  Rhode  Island; 
but  in  Rhode  Island  the  court  in 
its  discretion  may  grant  a  divorce 
for  a  shorter  period  of  desertion. 
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be  made  the  minim  Tim  period  of  desertion  to  authorise  s 
divorce.19 

Desertion  may  be  constructive;  that  is,  if  one  party 
should  by  his  or  her  bad  conduct  drive  away  the  other  or 
give  reasonable  justification  to  the  injured  party  for  leav- 
ing the  offender,  the  separation  would  be  regarded  as  a 
desertion  of  the  innocent  party  by  the  guilty,  although 
the  innocent  party  may  have  been  the  one  actually  leav- 
ing the  marital  abode.20 

Grounds  similar  to  desertion  are :  in  many  of  the  states 
imprisonment  for  crime,  in  nineteen  of  the  states  failure 
of  the  husband  to  support  the  wife,  in  six  of  the  states 
1 '  willful  neglect.  "21 

Habitual  intemperance,  or  "gross  and  confirmed  habits 
of  intoxication,"  constitute  a  ground  for  divorce  in  the 
great  majority  of  the  states.  In  defining  the  degree  of 
intemperate  habits  which  meet  these  definitions  our  courts 
have  held  that  there  must  be  not  merely  such  habits  of  in- 
temperance as  to  cause  annoyance  and  distress  to  the  in- 
nocent party,  but  such  as  to  practically  interfere  with  the 
performance  of  the  person's  usual  work  and  expose  the 
other  party  to  suffering  and  want.  The  decision  neces- 
sarily rests  much  in  the  discretion  of  the  trial  court.22 


19— Census   Report,   I,   268,   274. 

20 — Warner  ▼.  Warner,  54  Mich. 
492;  McVickar  v.  McVickar,  46  N. 
J.  Eq.  490,  19  Am.  St.  Rep.  422; 
Lister  v.  Lister,  65  N.  J,  Eq.  109; 
James  v.  James,  68  N.  EL  266;  Set- 
zer  v.  Setzer,  128  N.  C.  170,  83  Am. 
St.  Rep.  666. 

Contra,  Pidge  v.  Pidge,  3  Mete 
(Mass.)  257;  Paddleford  v.  Paddle- 
ford,  159  Mass.  281. 

"It  is  true  that  when  a  husband 
brings  his  mistress  into  his  house 
and  so  makes  it  impossible  for  a 
wife  to  live  there,  he  practically 
driyes  his  wife  from  his  home,  and 
his   act   may  be   characterized   as 


desertion;  but  in  the  case  of  an 
adulterous  act  or  acts  by  the  hus- 
band with  a  woman  at  places  other 
than  the  dwelling-house  of  the  par- 
ties such  an  inference  does  not 
arise.  While  such  an  adulterous 
act  might  justify  a  wife  from  sep- 
arating from  her  husband,  it  is  not 
ground  for  inferring  a  constructive 
desertion  by  him."  Lake  v.  Lake, 
65  N.  J.  Eq.  544. 

21 — Census  Report,  I,  268,  and  the 
summary  of  state  laws  following. 

22 — Dennis  ▼.  Dennis,  68  Conn. 
186,  57  Am.  St.  Rep.  95,  34  L.  R. 
A.  499.  Page  v.  Page,  43  Wash.  293, 
117  Am.  St.  Rep.  1054,  6L.R.1 
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§  77.  Defenses  peculiar  to  the  divorce  action.  There 
are  certain  defenses  peculiar  to  the  divorce  action:  re- 
crimination, connivance,  condonation  and  collusion. 

Recrimination  is  the  defense  that  the  plaintiff  also  is 
guilty  of  misconduct  constituting  cause  for  divorce.  By 
the  common  law  no  misconduct  of  the  plaintiff  except 
adultery  could  bar  him  from  obtaining  a  divorce  for  the 
misconduct  of  the  wife ;  and  by  the  statutes  of  several  of 
the  states  recrimination  only  applies  when  the  action  is 
for  the  defendant's  adultery  and  the  defendant  proves 
that  the  plaintiff  also  has  been  guilty  of  adultery.28  But 
by  the  prevailing  doctrine  of  the  American  cases,  where 


I 


(N.  S.)  914,  defines  the  offense 
rather  more  favorably  to  the  com- 
plainant, saying:  "To  be  an  ha- 
bitual drunkard  a  person  does  not 
have  to  be  drunk  all  the  time,  nor 
necessarily  incapacitated  from  pur- 
suing during  the  working  hours  of 
the  day  ordinary  unskilled  manual 
labor.  *  *  *  It  is  enough  that 
he  have  the  habit  so  firmly  fixed 
upon  him  that  he  becomes  drunk 
with  recurring  frequence  periodical- 
ly, or  that  he  is  unable  to  resist 
when  the  opportunity  and  tempta- 
tion is  presented."  In  this  case  a 
divorce  was  granted  for  habitual 
drunkenness,  although  the  defendant 
had  worked  steadily,  and  his  em- 
ployer had  never  known  him  to  be 
drunk  or  seen  him  take  a  drink. 

See  also  McBee  v.  McBee,  22  Ore- 
gon 329,  29  Am.  St.  Rep.  613,  and 
other  cases  cited  in  the  note  6  L. 
R.  A.  (N.  S.)  914. 

23 — The  defense  appears  to  be 
limited  to  mutual  charges  of  adul- 
tery by  the  statutes  of  Alobama, 
Arkansas,  Delaware,  Florida,  Illi- 
nois, Indiana,  Maine,  Minnesota, 
Missouri,  New  Jersey,  New  York, 
Oregon,    Pennsylvania,    Tennessee, 


Texas.  In  Kansas  the  refusal  of  a 
divorce  upon  proof  of  adultery  by 
the  plaintiff  is  in  the  discretion 
of  the  court.  It  is  held  in  Illinois 
that  this  statutory  provision  is  only 
declaratory  of  the  common  law,  and 
does  not  limit  it;  adultery  as  the 
more  serious  charge  is  therefore 
held  to  be  a  good  defense  to  charges 
of  cruelty,  although  cruelty  will 
not  bar  a  divorce  for  adultery. 
Decker  v.  Decker,  193  111.  285,  86 
Am.  St.  Rep.  325,  55  L.  R.  A.  697. 
Nagel  v.  Nagel,  12  Mo.  53,  and 
Redington  v.  Redington,  2  Colo. 
Ap.  8,  hold  that  any  offense  which 
is  cause  for  a  divorce  will  bar  the 
guilty  party  from  getting  a  divorce 
for  any  other  cause,  notwithstand- 
ing the  limitation  in  the  language 
of  the  statute;  this  Colorado  deci- 
sion was  rendered  in  1892,  and  in 
1893  the  statute  was  altered  so  as 
to  make  recrimination  generally  a 
defense.  On  the  other  hand  in  Ris* 
tine  v.  Riatine,  4  Rawle  (Pa.)  460, 
and  Buerfening  v.  Buerfening,  23 
Minn.  563,  the  statute  was  held  to 
limit  the  scope  of  this  defense,  so 
that  adultery  is  no  bar  to  a  decree 
for  drunkenness  and  cruelty. 
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no  statutory  distinction  is  made  between  the  different 
causes  for  divorce,  any  cause  which  is  sufficient  for  the 
granting  of  a  divorce  is  sufficient  to  bar  the  obtaining  of 
a  divorce  by  the  guilty  party, — though  he  proves  an  of- 
fense of  a  different  character.  If,  therefore,  the  plaintiff 
is  proven  guilty  of  cruelty  or  intemperance  sufficiently 
extreme  to  constitute  a  cause  for  divorce,  he  cannot  ob- 
tain a  divorce  for  the  defendant's  adultery.24 

Connivance  is  the  defense  that  the  plaintiff  consented, 
either  passively  or  actively,  to  the  conduct  of  the  defend- 
ant of  which  he  now  complains.  It  often  arises  where  one 
party,  suspecting  the  other  of  a  guilty  inclination,  puts 
facilities  in  the  other's  way,  hoping  that  he  or  she  may 
commit  an  offense  and  thereby  enable  the  plaintiff  to  pro- 
cure a  divorce.  But  merely  watching  the  defendant  to 
obtain  evidence  of  wrongful  acts,  if  there  is  no  effort  to 
induce  him  or  her  to  commit  them,  nor  putting  of  oppor- 
tunities in  the  way,  does  not  constitute  connivance.25 


24— Pease  v.  Pease,  79  Wise.  1S6; 
Ribet  v.  Ribet,  39  Ala.  343;  Con- 
ant  v.  Conant,  10  Cal.  250,  70  Am. 
Bee.  717;  Redington  v.  Redington, 
2  Colo.  Ap.  9;  Hall  v.  Hall,  4  Allen 
(Mass.)  39;  dimming  v.  dimming, 
135  Mass.  386,  46  Am.  Rep,  476; 
Nagel  v.  Nagel,  12  Mo.  53;  Church 
v.  Church,  16  R.  I.  667,  7  L.  R.  A. 
385;  Tillison  v.  Tillison,  63  Vt 
411. 

The  real  difference  between  the 
two  lines  of  cases  seems  to  turn  on 
the  question  whether  adultery 
should  or  should  not  be  treated  by 
the  courts  as  "a  more  serious 
charge"  than  other  offenses  which 
are  constituted  ground  for  divorce. 

The  prevailing  view  seems  to  be 
that  expressed  in  Pease  v.  Pease, 
supra:  "In  the  forum  of  conscience, 
adultery  by  the  wife  may  be  re- 
garded as  a  more  heinous  violation 


of  social  duty  than  cruelty  by  the 
husband,  but  the  statute  treats  them 
as  of  the  same  nature  and  same 
grade  of  delinquency.  It  is  true 
that  the  cruelty  of  the  husband 
does  not  justify  the  adultery  of  the 
wife,  neither  would  his  own  adul- 
tery; but  still  the  latter  has  ever 
been  held  a  bar.  And  where  both 
adultery  and  cruelty  are  made  equal 
offenses,  attended  with  the  same 
legal  consequences,  how  can  the 
court  in  the  mutual  controversy  dis- 
criminate between  the  two,  and  give 
one  a  preference  over  the  other  T  It 
seems  to  us  that,  as  the  law  has 
given  the  same  effect  to  the  one 
offense  as  the  other,  the  court  should 
not  attempt  to  distinguish  between 
them,  but  treat  them  alike  and  hold 
one  a  bar  to  the  other." 

25 — A   comparison    of   the    facts 
which  were  held  not  to  constitute 
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Condonation  is  the  defense  that  the  plaintiff,  after 
knowledge  of  the  offense,  forgave  it,  and  continued  or 
renewed  marital  relations  with  the  guilty  party.  Or- 
dinarily, the  living  in  marital  relations  with  the  guilty 
party  after  knowledge  of  the  offense  is  proof  of  condona- 
tion. If,  however,  the  wife  is  the  complainant,  condona- 
tion will  not  be  so  strongly  imputed  against  her,  for  she 
may  have  been  dependent  upon  the  husband  and  prac- 
tically unable  to  leave  him  immediately,  even  after  dis- 
covery of  his  infidelity.26  But  whether  the  plaintiff  be 
husband  or  wife,  if  there  has  been  an  actual  forgiveness 
and  overlooking  of  the  offense  and  the  continuance  of 
marital  relations,  the  offense  is  thereby  blotted  out  and 
cannot  afterward  be  asserted  as  grounds  for  a  divorce.27 


connivance  in  Wilson  ▼.  Wilson,  164 
Mass.  194,  26  Am.  St.  Rep.  237,  12 
L.  R.  A.  524,  with  those  which  were 
held  to  show  connivance  in  Dennis 
v.  Dennis,  68  Conn.  186,  57  Am.  St. 
Rep.  95,  34  L.  R.  A.  449,  will  clear- 
ly show  the  nature  of  the  defense, 
and  illustrate  the  distinction  stated 
in  the  text 

See  also  Robbins  v.  Bobbins,  140 
Mass.  528,  54  Am.  Rep.  488. 

Connivance  at  an  act  of  adultery 
bars  the  right  to  obtain  a  divorce 
for  that  act,  or  for  subsequent 
acts,  but  it  does  not  prevent  the 
granting  of  a  divorce  for  prior  acts 
as  to  which  there  was  no  connivance. 
"The  iniquity  which  deprives  a 
suitor  of  a  right  to  justice  in  a 
court  of  equity  is  not  general  in- 
iquitous conduct,  unconnected  with 
the  act  of  the  defendant  which  the 
complaining  party  states  as  his 
ground  or  cause  of  action,  but  it 
must  be  evil  practice  or  wrongful 
conduct  in  the  particular  matter  or 
transaction  in  respect  to  which  judi- 
cial protection  or  redress  is  sought." 

■— ~   D.  R.— 12 


Woodward  v.  Woodward,  41  N.  J. 
Eq.  224;  Morrison  v.  Morrison,  142 
Mass.  261,  56  Jim.  Rep.  688;  Bailey 
v.  Bailey,  67  N.  H.  402. 

26 — Shackelton  v.  Shackleton,  48 
N.  J.  Eq.  364,  27  Am.  St.  Rep.  478; 
Duberstein  v.  Duberstein,  171  111. 
133;  Gardner  v.  Gardner,  2  Gray 
(Mass.)  434.  And  see  the  full  note 
in  regard  to  condonation.  Anno. 
Cas.  1912  C,  3  to  28. 

27 — Shackleton  v.  Shackleton, 
supra;  Owens  v.  Owens,  96  Va.  191. 
See  also  the  cases  in  the  following 
three  notes.  In  some  cases  it  is 
held  that  the  doctrine  of  condona- 
tion does  not  apply  to  bar  a  divorce 
for  cruelty.  It  is  evident  that  its 
application  is  more  difficult  in  the 
cases  of  cruelty,  since,  while  adul- 
tery is  a  completed  offense  at  the 
commission  of  a  single  act,  cruelty 
usually  consists  of  a  long  course  of 
conduct;  whether  it  has  become  suf- 
ficient to  authorize  a  separation  may 
often  be  a  question  of  doubt.  It 
would  be  harsh  to  hold  that,  by 
enduring  cruel  treatment  until  it 
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An  important  qualification,  however,  attends  the  effect 
of  condonation.  Condonation  is  always  conditional  on 
fntnre  good  behavior.  The  forgiven  party  must,  to  re- 
tain the  benefit  of  the  pardon,  treat  the  other  in  the  future 
with  conjugal  kindness  and  fidelity.  If  the  defendant  is 
afterward  guilty  of  renewed  offenses  the  forgiveness  will 
be  no  bar,  even  though  the  new  offenses  were  of  a  differ- 
ent kind,  or  were  not  serious  enough  in  themselves  to  be 
sufficient  ground  for  divorce.28  Perhaps  the  true  rule  is 
that  a  new  act  of  misconduct,  if  of  the  same  kind,  must  be 
of  such  gravity  as  to  create  reasonable  fear  that  the 
former  offense  has  been  or  will  be  repeated." 

This  question  has  sometimes  arisen:  suppose  that  a 
party  had  been  guilty  of  an  offense,  e.  g.,  adultery,  and 
has  been  forgiven  and  marital  relations  resumed.  After- 
ward the  other  party  is  guilty  of  an  offense  sufficient  to 
justify  a  claim  for  divorce.  Can  he  set  up  the  old  of- 
fense, which  he  has  once  condoned,  as  a  defense  by  way 
of  recrimination?  It  may  seem  a  hardship  that  one  who 
has  himself  freely  forgiven  an  offense  should  be  sued  for 


had  become  intolerable,  the  injured 
party  had  obliterated  all  the  earlier 
acts,  and  could  prove  only  the  one 
which  immediately  produced  the 
separation.  Doe  v.  Doe,  52  Hun 
(N.  Y.)  405;  Phillips  v.  Phillips,  1 
111.  Ap.  245;  Owens  v.  Owens,  96 
Va.  191;  Wolverton  ▼.  Wolverton, 
163  Ind.  26. 

But  see  Qardner  v.  Gardner,  2 
Gray  (Mass.)  434;  Sullivan  v. 
Sullivan,  34  Ind.  368. 

28 — Newsome  v.  Newsome,  L.  R. 
2  P.  &  D.  306;  Fisher  v.  Fisher,  98 
Md.  298;  Bhackleton  v.  Shackleton, 
48  N.  J.  Eq.  364,  27  Am.  St.  Rep. 
478;  Duberstein  v.  Duberstein,  171 
111.  133;  Gardner  v.  Gardner,  2 
Gray  (Mass.)  434;  Bobbins  v.  Rob- 
bins,  100  Mass.  150,  97  Am.  Dec.  91; 
Burr  v.  Burr,  10  Paige  Ch.  (N.  Y.) 


20;  Langdon  v.  Langdon,  25  Vt.  678, 
60  Am.  Dec.  296;  Gordon  v.  Gordon, 
88  N.  C.  45,  43  Am.  Rep.  729; 
Craig  v.  Craig,  129  Iowa  192,  2  L. 
R.  A.  (N.  S.)  669. 

A  matrimonial  offense  which  of 
itself  would  be  cause  for  a  decree 
of  separation  only  may  revive  a 
condoned  offense,  and  thereby 
entitle  the  injured  party  to  a 
divorce  a  vinculo.  Dent  v.  Dent,  4 
Sw.  &  Tr.  105;  Blandford  v.  Bland- 
ford,  L.  R.  8  Pr.  D.  19;  Newsome 
v.  Newsome,  L.  R.  2  P.  &  D.  306. 

See  Johnson  v.  Johnson,  14  Wend. 
(N.  Y.)  648. 

29— Marshall  v.  Marshall,  65  Vt. 
238;  Cochran  v.  Cochran,  93  Minn. 
284;  Jefferson  v.  Jefferson,  168 
Mass.  456. 
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divorce  by  the  forgiven  party  because  he  had  been  guilty 
of  a  similar  offense.  But  it  seems  a  sounder  conclusion 
that  if  one  has  forgiven  an  offense,  it  is  finally  and  for- 
ever wiped  out;  and  it  would  certainly  be  intolerable  to 
establish  a  rule  under  which  one  who  had  once  overlooked 
a  fault  should  thenceforth  be  free  to  violate  the  marriage 
covenant  at  will  without  any  redress.  And  the  rule  seems 
well  established  that  an  offense,  once  condoned,  cannot 
afterward  be  set  up  in  recrimination  of  a  later  offense  by 
the  other  party.80 

Collusion  is  an  agreement  by  the  two  parties  to  manu- 
facture a  case,  or  to  suppress  material  facts,  so  that  the 
court  may  be  misled  into  granting  a  divorce.  This  de- 
fense, by  its  very  nature,  is  not  commonly  set  up  as  such 
by  the  defendant.  It  really  implies  a  conspiracy  between 
the  husband  and  wife,  both  of  whom  desire  the  divorce. 

If  from  the  conduct  of  the  parties,  or  the  testimony  of- 
fered, the  court  becomes  convinced  that  the  parties  are  in 
collusion,  and  that  the  facts  offered  in  evidence  have 
occurred  by  agreement  between  them  so  that  a  divorce 
may  be  obtained,  or  that  pertinent  facts  which  might  con- 
stitute a  defense  are  suppressed  by  agreement,  it  will 
refuse  to  grant  the  divorce.  Doubtless  it  often  happens 
that  the  guilty  party,  desiring  the  other  to  procure  a  di- 
vorce, puts  her  on  the  track  of  evidence,  or  furnishes  the 
necessary  money  to  enable  her  to  bring  a  divorce  action ; 
in  extreme  cases,  the  parties  may  even  arrange  to  have 
incriminating  acts  occur  under  such  circumstances  as  to 
be  easily  proved  in  court ;  if  the  court  learns  or  has  just 
ground  to  suspect  such  collusion,  it  will  refuse  the  di- 
vorce.81 

30 — dimming   v.    Camming,    135  Thompson,  70  Mich.  62;  Branson  v. 

Mass.  386,  46  Am.  Rep.  476;  Talley  Branson,  76  Nebr.  780;  Griffiths  y. 

y.  Talley,  215  Pa.  St.  281;   Jones  Griffiths,  69  N.  J.  Eq.  689. 

y.  Jones,  18  N.  J.  Eq.  33.  But  the  mere  fact  that  actions 

31 — Fisher  y.  Fisher,  95  Md.  815,  had    been    brought    by    the    wife 

93  Am.  St.  Rep.  334;  Thompson  v.  against  the  husband  by  which  his 
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It  is  for  fear  of  collusion  also  that  the  courts  give  little 
weight  to  evidence  of  confessions  of  guilt  by  the  defend- 
ant, unless  the  circumstances  are  such  as  to  attach  spe- 
cial weight  to  them  and  show  that  they  cannot  have  been 
made  collusively.81 

§78,  Divorce  actions  are  sui  generis.  As  a  broad 
general  rule,  the  courts  treat  divorce  actions  as  cases 
sui  generis.  Besides  the  plaintiff  and  the  defendant, 
there  is  a  third  party — the  state — interested  in  the  main- 
tenance of  sound  public  policy  and  good  morals.  No 
party  has  a  right  to  a  divorce  unless  the  court,  on  all  the 
facts,  thinks  it  consistent  with  public  policy  to  grant  it.38 


funds  were  tied  up,  and  he  was 
thereby  coerced  into  consenting  to 
a  divorce,  does  not  constitute  such 
collusion  as  to  justify  refusing  her 
a  divorce.  "Collusion,  as  that  term 
is  used  in  matrimonial  actions,  is 
an  agreement  between  a  husband 
and  wife  to  procure  a  judgment  dis- 
solving the  marriage  contract, 
which  judgment  if  the  facts  were 
known  the  court  would  not  grant. 
Here  it  is  not  even  suggested  that 
the  acts  of  adultery  charged  against 
the  defendant,  and  which  it  is 
proved  he  committed,  were  pro- 
cured to  be  done  by  the  plaintiff 
or  that  she  conived  at  the  com- 
mission of  such  acts,  *  *  *  nor 
is  it  even  intimated  that  the  evi- 
dence by  which  such  acts  were 
proved  was  furnished  by  the  defend- 
ant. *  *  *  It  has  never  before, 
bo  far  as  I  know,  been  claimed  that 
the  settlement  of  financial  transac- 
tions between  a  husband  or  wife 
at  or  about  the  time  a  divorce  is 
granted  is  a  badge  of  fraud  or  collu- 
sion or  even  a  suspicious  cir- 
cumstance requiring  investigation." 
Doeme  v.  Doeme,  96  App.  Div. 
(N.  Y.)  284,  89  N.  ?.  Supp.  215. 


In  many  of  the  States  coUusion 
is  defined,  and  declared  to  be  ground 
for  the  refusal  of  a  divorce  by  the 
statute.  See  Census  Report,  I,  267, 
and  the  digest  of  statutes  follow- 
ing. * 

32 — Fisher  v.  Fisher,  tupra; 
Welch  v.  Welch,  16  Ark.  527; 
Scott  v.  Scott,  17  Ind.  309;  Sum- 
merbell  v.  SummerbeU,  37  N.  J.  Eq. 
603;  Betts  v.  Betts,  1  Johns.  Ch. 
(N.  Y.)  197;  Matchin  v.  Matchin, 
6  Pa.  St.  332,  47  Am.  Dec  466; 
Baxter  v.  Baxter,  1  Mass.  346;  Hol- 
land v.  Holland,  2  Mass.  154. 

But  a  decree  has  sometimes  been 
granted  where  the  only  evidence 
was  that  of  a  confession  of  guilt, 
if  the  circumstances  of  the  con- 
fession convinced  the  court  of  its 
truthfulness  and  of  the  absence 
of  collusion.  Billings  v.  Billings,  11 
Pick.  (Mass.)  461. 

33— Fisher  v.  Fisher,  mtpra; 
Allen  v.  Allen,  73  Conn.  54,  84. Am. 
St.  Rep.  135;  Yeager  v.  Yeager,  43 
Ind.  Ap.  313;  Scott  v.  Scott,  17 
Ind.  309;  Eikenbury  v.  Eikenbury, 
33  Ind.  Ap.  69;   McMakin  v.  Mc- 
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It  is  in  accordance  with  this  principle,  and  also  to  pre- 
vent collusion,  that  the  courts  never  grant  a  divorce  judg-1 
ment  by  default.  Although  the  defendant  may  make  no 
effort  to  defend  the  charges,  or  may  even  formally  admit 
them  by  his  answer,  the  court  will  nevertheless  require 
the  offenses  charged  to  be  proved  by  testimony  satis- 
factory to  itself. 

Makin,  68  Mo.  Ap.   57;   Foster  v.      Dutcher,  39  Wise  651. 
Redfield,   50   Vi.   285;    Dutcher   v. 


APPENDIX  TO  CHAPTER  EL 

THE  UNITED  STATES  CENSUS  OF  MAEBIAGE  AND  DIVORCE: 

1887-1906. 

In  1908  and  1909  the  United  States  Census  Bureau  published  the  results 
of  an  elaborate  investigation  of  marriage  and  divorce  in  the  United  States 
from  1887  to  1906  inclusive.  A  summary,  prepared  by  the  Bureau  for  the 
use  of  newspapers  and  other  periodicals,  contains  so  much  matter  of  inter- 
est in  connection  with  the  legal  aspects  of  marriage  and  divorce,  that  it 
seems  desirable  to  quote  at  length  from  it. 

MARRIAGE  BATE. 

The  marriage  rate  in  the  United  States  in  the  year  1900  was  93  per 
10,000  population.  Based  upon  the  adult  unmarried  (single,  widowed,  or 
divorced)  population,  the  rate  becomes  321  per  10,000,  indicating  that  in 
each  year  something  over  3  per  cent  of  the  unmarried  adult  population 
marry.  The  marriage  rate  based  on  the  total  population  is  higher  in  the 
United  States  than  in  any  other  country  for  which  reliable  statistics  are 
available.  But  taking  the  marriageable  population  as  the  basis — that  is, 
the  population  which  is  of  marriageable  age  but  not  married— the  rate 
in  the  United  States  is  not  as  high  as  it  is  in  Hungary,  is  about  the  same 
as  it  is  in  Saxony,  but  is  still  higher  than  in  any  of  the  other  countries  in- 
cluded in  the  comparison. 

NEARLY  ONE  MILLION  MARITAL  FAILURES. 

The  total  number  of  divorces  reported  for  the  twenty  years,  1887  to 
1906,  inclusive,  was  945,625.  For  the  earlier  investigation,  covering  the 
twenty  years,  1867  to  1886,  inclusive,  the  number  reported  was  328,716,  or 
hardly  more  than  one-third  of  the  number  recorded  in  the  second  twenty 
yeani.  At  the  beginning  of  the  forty-year  period,  covered  by  the  two  in- 
vestigations, divorces  occurred  at  the  rate  of  10,000  a  year;  at  the  end 
of  that  period  the  annual  number  was  about  66,000.  This  increase,  how- 
ever, must  be  considered  in  connection  with  increase  in  population. 

An  increase  of  30  per  cent  in  population  between  the  years  1870  to  1880 
was  accompanied  by  an  increase  of  79  per  cent  in  the  number  of  divorces 
granted.  In  the  next  decade,  1880  to  1890,  the  population  increased  25 
per  cent  and  divorces  70  per  cent,  and  in  the  following  decade,  1890  to 
1900,  an  increase  of  21  per  cent  in  population  was  accompanied  by  an  in- 
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crease  of  66  per  cent  in  the  number  of  divorces.  In  the  six  years  from  1900 
to  1906,  population,  as  estimated,  increased  10.5  per  cent  and  divorces  29.3 
per  cent. 

It  thus  appears  that  at  the  end  of  the  forty-year  period  divorces  were 
increasing  about  three  times  as  fast  as  population,  while  in  the  first  decade 
(1870  to  1980)  they  increased  only  about  two  and  two-thirds  as  fast. 

The  divorce  rate  per  100,000  population  increased  from  29  in  1870 
to  82  in  1905.  In  the  former  year  there  was  1  divorce  for  every  3,441  per- 
sons and  in  the  latter  year  1  for  every  1,218.  Since  it  is  only  married  peo- 
ple who  can  become  divorced,  a  more  significant  divorce  rate  is  that  which 
is  based,  not  upon  total  population,  but  upon  the  total  married  population, 
The  rate  per  100,000  married  population  was  81  in  the  year  1870  and  200 
in  the  year  1900.  This  comparison  indicates  that  divorce  is  at  present 
two  and  one-half  times  as  common,  compared  with  married  population,  as 
it  was  forty  years  ago.  A  divorce  rate  of  200  per  100,000  married  popula- 
tion is  equivalent  to  2  per  1,000  married  population.  Assuming  that  1,000 
married  people  represent  500  married  couples,  it  follows  that  in  each  year 
4  married  couples  out  of  every  1,000  secure   a  divorce. 

This  does  not  mean  that  only  4  marriages  out  of  1,000  are  terminated 
by  divorce.  The  rate,  it  will  be  noted,  is  an  annual  rate,  continuously 
operative,  and  comes  far  short  of  measuring  the  probability  of  ultimate 
divorce.  The  available  data  indicate,  however,  that  not  less  than  1  mar- 
riage in  12  is  ultimately  terminated  by  divorce. 

Divorce  rates  appear  to  be  much  higher  in  the  United  States  than  in  any 
of  the  foreign  countries  for  which  statistics  relating  to  this  subject  have 
been  obtained. 

The  number  of  divorces  reported  for  each  state  in  each  twenty-year 
period  and  the  divorce  rate  in  1880  and  1900,  based  on  a  five-year  average, 
were  as  follows: 

Divorce  Rate 

Total  Divorces  Per   100,000 

Granted.  Population. 

1887  to  1867    to 

1906  1886  1900      1880 

State  or  Territory. 

Continental  United  States 945,625  328,716  73  38 

North   Atlantic   division 142,920  73,503  38  28 

Maine    14,194  8,412  117  78 

New  Hampshire   8,617  4,979  112  85 

Vermont   4,740  3,238  75  47 

Massachusetts    22,940  9,853  47  30 

Rhode  Island    6,953  4,462  105  93 

Connecticut    9,224  8,542  50  61 

New  York    29,125  15,355  23  16 

New  Jersey   7,441  2,642  23  13 

Pennsylvania    39,686  16,020  35  21 

South  Atlantic  division  58,603  16,357  33  13 

Delaware    887  389  16  10 

Maryland    7,920  2,185  40  12 
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Total  Divorces 
Granted. 
1887   to         1867   to 

1906  1886 
State  or  Territory. 

District   of  Columbia 2,325  1,105 

Virginia    12,129  2,635 

West  Virginia    10,308  2,555 

North  Carolina   7.047  1,338 

South  Carolina   163 

Georgia    10,401  3,959 

Florida    7,586  2,128 

North  Central  division 434,476  162,830 

Ohio     63*982  26,367 

Indiana    6Q,721  25,193 

Illinois    82,209  36,072 

Michigan     42,371  18,433 

Wisconsin    22^67  9,988 

Minnesota    15,646  3,623 

Iowa    34,874  16,564 

Missouri    54*766  15,278 

North  Dakota 4,317  297 

South  Dakota 7,108  790 

Nebraska    16,711  3,034 

Kansas    28,904  7,191 

South  Central  division 220,289  49,327 

Kentucky    30>641  10,248 

Tennessee    30,447  9,625 

Alabama    22,807  6,204 

Mississippi    % 19,993  5,040 

Louisiana    9J85  1,697 

Arkansas    29,541  6,041 

Indian  Territory 6,751         

Oklahoma  7,669         

Texas  62,655  11,472 

Western  division 89,337  26,699 

Montana 6,454  822 

Idaho    3,205  368 

Wyoming    1,772  401 

Colorado    15,844  3,687 

New  Mexico  2,437  255 

Arizona    2,380  237 

Utah    4,670  4,078 

Nevada    1,045  1,128 

Washington    16,215  996 

Oregon    10,145  2,609 

California    25,170  12,118 


Divorce 

Rate 

Per  100,000 

Population. 

1900 

1880 

58 

31 

38 

11 

64 

25 

24 

6 

• .  • 

1 

26 

14 

79 

53 

96 

55 

91 

48 

142 

70 

100 

68 

104 

72 

65 

41 

55 

27 

93 

60 

103 

40 

88 

46 

95 

48 

82 

43 

109 

44 

95 

35 

84 

35 

89 

38 

69 

27 

74 

30 

41 

10 

136 

53 

113 

e  •  • 

129 

•  •  • 

131 

49 

129 

89 

167 

125 

120 

58 

118 

111 

158 

138 

73 

12 

120 

47 

92 

114 

111 

106 

184 

75 

134 

92 

108 

84 
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It  will  be  noticed  in  the  above  statistical  table  that  the  number  of  di- 
vorces for  the  entire  country  was,  in  1900,  73  per  100,000  of  the  population, 
that  the  proportional  number  of  divorces  in  the  North  Atlantic  and  South  At- 
lantic divisions  are  less  than  half  of  the  average  for  the  entire  country,  and 
that  the  states  where  the  proportion  is  very  large  are  almost  entirely  in  the 
west  and  southwest.  The  states  which  had,  in  1900,  one  hundred  or  more 
divorces  to  every  one  hundred  thousand  of  population  were  as  follows: 
Washington,  184;  Montana,  167;  Colorado,  158;  Indiana,  142;  Arkansas, 
136;  Oregon,  134;  Texas,  131;  Oklahoma,  129;  Idaho,  120;  Arizona,  120. 
The  only  Atlantic  coast  state  approaching  these  figures  was  Maine  in  which 
the  number  of  divorces  was  117. 

Of  the  states  having  the  less  number  of  divorces  South  Carolina  leads, 
no  divorce  having  been  permitted  by  law  in  that  state  since  1878;  in  Dela- 
ware but  sixteen  were  granted  per  one  hundred  thousand  of  population, 
although  the  causes  for  divorce  in  Delaware  are  comparatively  liberal.  The 
next  states  in  order  of  scarcity  of  divorce  are  New  York  and  New  Jersey, 
with  twenty-three  per  hundred  thousand,  North  Carolina,  24;  Georgia,  26; 
Pennsylvania,  35;  Virginia,  38,  and  Louisiana,  41. 

It  may  also  be  noted  that  the  only  states  in  the  Union  in  which  the 
proportionate  number  of  divorces  was  less  in  1898-1902  than  in  1878-1882 
were  Utah,  Connecticut  (in  which  the  decrease  was  probably  due  to  the 
striking  from  the  divorce  law  in  1878  of  a  ground  of  divorce  stated  as  fol- 
lows: "any  such  misconduct  as  permanently  destroys  the  happiness  of  the 
petitioner,  and  defeats  the  purposes  of  the  marriage  relation")  and  South 
Carolina,  in  which  the  earlier  period  included  one  year  before  the  absolute 
prohibition  of  divorce  took  effect. 

WIVES  OBTAIN  TWICE  AS  MANY  DIVORCES  AS  HUSBANDS. 

Two-thirds  of  the  total  number  of  divorces  granted  in  the  twenty-year 
period  covered  by  this  investigation  were  granted  to  the  wife. 

Without  any  reference  to  the  question  as  to  which  party  is  the  more  fre- 
quently responsible  for  the  marital  unhappiness  that  leads  to  divorce,  it  may 
be  said  that  the  wife  has  a  legal  ground  for  divorce  more  frequently  than 
the  husband;  that  is  to  say,  there  are  certain  well-recognized  and  compara- 
tively common  grounds  that  are  more  readily  applicable  as  against  the  hus- 
band than  as  against  the  wife.  Notably  there  is  "neglect  to  provide"  or 
nonsnpport,  which,  for  the  husband  seeking  divorce,  is  hardly  an  available 
ground,  although  the  present  investigation  found  6  cases  in  the  state  of 
Utah,  in  which  the  husband  obtained  a  divorce  on  that  ground.  Cruelty, 
although  not  infrequently  the  ground  for  divorces  granted  to  husbands,  is 
more  generally  existent  as  a  cause  for  the  wife's  seeking  a  divorce.  Five 
divorces  for  cruelty  are  granted  to  the  wife  for  every  1  granted  to  the 
huBband. 

CAUSES  Or  DIVORCE. 

The  most  common  Bingle  ground  for  divorce  is  desertion.  This  accounts 
for  38.9  per  cent  of  all  divorces  (period  1887  to  1906) ;  49.4  per  cent,  or 
almost  one-half  of  those  granted  to  the  husband,  and  33.5  per  cent,  or  one- 
third,  of  those  granted  to  the  wife. 
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The  next  most  important  ground  of  divorce  is,  for  husbands,  adultery, 
and  for  wives,  cruelty.  Of  the  divorcee  granted  to  husbands  (1887  to  1906) 
28.8  per  cent  were  for  adultery;  and  of  those  granted  to  wives  27.5  per 
cent  were  for  cruelty.  Only  10  per  cent  of  the  divorces  granted  to  wives 
were  for  adultery  of  the  husband,  and  10.5  per  cent  of  divorces  granted  to 
husbands  were  for  cruelty  on  the  part  of  the  wife. 

Drunkenness  was  the  ground  for  divorce  in  5.3  per  cent  of  the  cases 
in  which  the  wife  brought  suit,  and  in  1.1  per  cent  of  the  cases  in  which  the 
suit  was  brought  by  the  husband. 

The  above  percentages  represent  those  cases  in  which  the  specified  cause 
was  the  sole  ground  on  which  the  divorce  was  granted.  Very  frequently, 
however,  divorces  are  granted,  not  upon  one  ground  only,  but  upon  two 
or  more  in  combination. 

In  many  cases  in  which  drunkenness  or  intemperance  was  not  recog- 
nized in  the  decree  of  the  court  as  a  ground  for  divorce  it  appears  to  have 
been  present  as  a  contributory  influence.  Intemperance  was,  in  fact,  re- 
ported as  an  indirect  or  contributory  cause  of  divorce  in  5  per  cent  of  the 
divorces  granted  to  the  husband  and  in  18  per  cent  of  the  divorces  granted 
to  the  wife,  and  appeared  as  a  direct  or  indirect  cause  in  19.5  per  cent  of 
all  divorces,  in  26.3  per  cent  of  those  granted  to  wives  and  6.1  per  cent  of 
those  granted  to  husbands. 

FEW  DIVORCE  OASIS  CONTESTED. 

Only  15  per  cent  of  the  divorces  were  returned  as  contested,  and  prob- 
ably in  many  of  these  cases  the  contesting  was  hardly  more  than  a  for- 
mality. Of  those  divorces  in  which  notice  upon  the  defendant  was  served 
personally  20  per  cent  were  contested,  while  in  those  cases  in  which  notice 
was  served  by  publication  in  newspapers  only  3  per  cent  were  contested. 
The  latter  form  of  notice  is  commonly  employed  where  the  residence  of  the 
defendant  is  outside  the  state  in  which  the  suit  is  brought,  or  is  unknown. 
In  about  1  divorce  case  out  ot  3  the  residence  of  the  defendant  is  either  out- 
side the  state  or  is  unknown,  the  percentage  residing  outside  the  state  being 
20.6  per  cent,  and  the  percentage  for  which  the  residence  is  unknown  being 
12.6. 

ONE  DIVORCED  WIFE  IN  EIGHT  GETS  ALIMONY. 

i 

Alimony  was  demanded  in  18  per  cent  of  the  divorces  granted  to  the 
wife,  and  was  granted  in  12.7  per  cent.  In  other  words,  3  wives  out  of  16 
asked  for  alimony,  and  2  out  of  16,  or  1  out  of  8,  obtained  it.  The  pro- 
portion of  husbands  who  asked  for  alimony  was  2.8  per  cent,  and  the  pro- 
portion obtaining  it  was  2  per  cent. 

DURATION  Or  DIVORCE  MARRIAGES. 

The  average  duration  of  marriages  terminated  by  divorce  is  about  ten 
years.  Sixty  per  cent,  or  three-fifths,  last  less  than  ten  years  and  40  per 
cent  last  longer. 

The  number  of  divorces  occurring  in  the  first  year  of  married  life  during 
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the  entire  period,  1887  to  1906,  was  18,876 ;  the  number  increases  to  27,764 
in  the  second  year  of  married  life,  and  reaches  its  maximum  in  the  fifth 
year,  when  it  becomes  68,770.  From  that  point  on  the  number  diminishes 
year  by  year,  but  does  not  fall  below  the  number  granted  in  the  first  year 
of  married  life  until  the  eighteenth  year  is  reached. 

The  rapidity  with  which  matters  come  to  a  crisis  in  the  married  careers 
of  divorced  couples  is  more  clearly  indicated  by  the  number  of  years  which 
elapse  between  marriage  and  separation.  Usually  separation  precedes  di- 
vorce by  a  considerable  length  of  time;  and  a  certain  period  must  necessarily 
elapse  before  a  divorce  can  be  obtained  after  the  occasion  for  it  arises.  The 
number  of  years  from  marriage  to  separation  was  ascertained  in  case  of 
770,929  divorced  couples.  Of  these  98,460  or  12.8  per  cent,  separated  in 
the  first  year  of  married  life,  and  109,689,  or  14.2  per  cent,  in  the  second 
year;  in  the  third  year  the  number  falls  off  to  76,102;  at  the  end  of  the 
fifth  one-half  of  the  total  number  of  separations  have  taken  place.  But  it 
is  a  somewhat  surprising  fact  that  24,143  married  couples,  or  3.1  per  cent 
of  the  total  number,  separated  and  became  divorced  after  the  completion 
of  twenty-five  years  of  married  life. 

CHILDREN  IN  DIVORCE  CASKS. 

Children  were  reported  in  39.8  per  cent  of  the  total  number  of  divorced 
cases.  The  proportion  is  much  larger  for  divorces  granted  to  the  wife  than 
for  divorces  granted  to  the  husband ;  children  being  present  in  46.8  per  cent 
of  the  former  class  of  divorces  and  26  per  cent  of  the  latter.  A  reason  sug- 
gested for  this  is  that  the  children  are  usually  assigned  by  the  court  to  the 
mother,  and  to  her,  therefore,  divorce  does  not  imply  separation  from  her 
children,  while  to  the  husband  it  involves  a  severance  of  the  parental  as  well 
as  the  marital  relation. 


CHAPTERS 

THE  LEX  LOCI  AS  TO  DIVORCE  ACTIONS. 

§  79.  The  difficulty  of  the  problem.  With  this  wide 
diversity  of  divorce  legislation,  ranging  from  the  strict- 
ness of  South  Carolina  where  no  divorces  are  granted, 
or  of  New  York  where  no  absolute  divorce  is  granted 
save  for  adultery,  to  the  extreme  liberality  of  some  of  the 
Western  states,  the  question  becomes  important:  what 
effect  will  be  given  in  the  stricter  states  to  divorces 
granted  in  the  looser  states  T 

This  question  is  far  more  complex  as  applied  to  divorce, 
than  the  like  question  as  applied  to  marriages,  by  reason 
of  two  elements;  first,  the  "full  faith  and  credit  clause" 
in  the  Constitution  of  the  United  States ;  second,  the  dif- 
ficulties attending  the  question  of  jurisdiction. 

The  Federal  Constitution  provides  in  Article  IV,  §  1 : 
' '  Full  faith  and  credit  shall  be  given  in  each  state  to  the 
public  acts,  recordp  and  judicial  proceedings  of  every 
other  state/ '  Under  this  provision,  a  judgment  of  the 
courts  of  one  state  must  be  received  in  another  state  as 
having  the  same  effect  that  a  judgment  of  its  own  courts 
would  have. 

But  no  judgment  of  any  court  is  valid  in  any  state  un- 
less the  court  had  jurisdiction  of  the  cause ; 1  and  the 
question  of  jurisdiction  is  beset  with  the  greatest  diffi- 
culty in  divorce  actions. 

1— Thompson    v.    Whitman,    18  stated  or  tacitly  assumed,  in  its 

Wall.    (U.    S.)    457;    Ferguson   v.  application   to   divorce   judgments, 

Crawford,  70  N.  Y.  253,  26  Am.  in  all  cases  hereafter  cited  in  this 

Rep.  569.  chapter. 

The  doctrine  of  the  text  is  either 
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Suppose  a  couple,  married  and  having  their  residence 
in  New  York,  disagree,  and  one  party  leaves  the  other 
and  goes  (let  us  say)  to  Nevada.  Does  the  court  of 
Nevada  thereby  acquire  jurisdiction  to  dissolve  the  mar- 
riage relation  of  these  parties?  It  may  have  jurisdic- 
tion overthe  party  who  has  become  a  resident  of  Nevada  ; 
but  what  about  its  jurisdiction  over  the  other  party  who 
remains  in  New  York?  And  over  the  marriage  relation 
existing  between  these  two  parties  ? 

Another  element  of  especial  difficulty  exists.  A  great 
proportion  of  divorce  actions  are  for  desertion;  and  in 
many  cases  of  desertion  the  guilty  party  has  gone  to  parts 
unknown.  The  complainant  may  not  be  able,  therefore, 
to  give  him  any  actual  notice  of  the  bringing  of  the  suit, 
and  of  necessity  service  must  be  made  by  publication  or 
in  some  such  way,  which  may  never  reach  the  defendant 
at' all.  In  some  of  the  states  actual  notice  is  not  required 
to  be  given,  but  service  may  be  made  by  publication  in  a 
local  newspaper,  even  if  the  defendant's  residence  is  not 
shown  to  be  unknown. 

Suppose  then,  that  in  the  above  case  the  husband,  hav- 
ing gone  to  Nevada,  applies  there  for  a  divorce  and  gets 
an  order  of  publication  in  a  Nevada  newspaper,  which 
the  wife  remaining  in  New  York  never  sees.  Can  this 
woman,  married  in  New  York,  residing  in  New  York,  be 
rendered  .a  single  woman  and  deprived  of  all  her  marital 
rights  by  a  proceeding  of  which  she  had  no  knowledge, 
and  upon  accusations  which  she  would  have  been  anxious 
and  able  to  disprove  if  she  had  had  any  opportunity? 
The  objections  to  a  rule  that  the  divorce  so  granted  is 
conclusive  and  final  to  change  the  status  of  the  defendant 
in  New  York  are  obvious  and  serious  enough. 

On  the  other  hand,  if  a  divorce  is  granted  in  Nevada 
and  it  is  held  not  valid  in  New  York,  a  couple  exist  mar- 
ried to  each  other  in  New  York,  not  married  in  Nevada. 
The  husband  can  lawfully  remarry  in  Nevada.  If  he 
and  his  new  wife  come  to  New  York,  in  that  state  they  are 
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unmarried,  their  living  together  is  adulterous,  and  he  is 
the  lawful  husband  of  the  former  wife. 

That  state  of  facts  would  enable  a  man  to  have  one 
lawful  wife  in  Nevada  and  another  lawful  wife  in  New 
York;  and  this  is  no  fanciful  possibility,  but  is  actually 
permitted  by  the  existing  state  of  the  law  as  defined  by 
the  Supreme  Court  of  the  United  States;  and  seems  to 
have  been  the  state  of  things  actually  created  by  the 
decision  in  Haddock  v.  Haddock.2 


§  80.  The  conflicting  state  decisions.  The  above  sug- 
gestions indicate  the  difficulties  which  inhere  in  the  prob- 
lem. Let  us  look  at  the  solutions  that  have  been  at- 
tempted. The  court  of  appeals  of  New  York,  maintain- 
ing a  position  consistent  with  the  strict  statutory  attitude 
of  the  state  in  matters  of  divorce,  held  without  qualifica- 
tion in  1879  that  a  divorce  granted  in  another  state 
against  a  defendant  residing  in  New  York,  if  he  was  not 
served  with  process  nor  given  actual  notice  and  did  not 
appear  in  the  foreign  court,  had  no  effect  upon  the  mari- 
tal status  of  the  defendant8 

In  the  Atherton  case  in  1898,4  the  same  rule  was  ap- 
plied by  the  New  York  courts,  where  the  defendant  had 
had  actual  notice  of  the  suit  by  a  copy  of  the  writ  mailed 
to  her,  but  had  failed  to  appear.  If,  however,  upon  re- 
ceiving notice  of  the  pendency  of  the  action,  she  had 
gone  to  the  state  where  it  had  been  brought  and  there 
made  an  unsuccessful  defense,  it  was  said  that  she  would 
have  been  bound  by  the  judgment  and  not  permitted  to 
deny  its  conclusiveness  in  the  courts  of  her  own  state. 

On  the  other  hand,  most  of  the  states  have  held  that  if 
the  plaintiff  was  an  actual  resident  of  the  state  where 
the  divorce  was  granted,  and  if  the  suit  was  properly 
brought  and  judgment  rendered  according  to  the  law  of 

2—201  U.  S.  562,  5  Anno.  Cas.  1.  4— Atherton  ▼.  Atherton,  155  N. 

3— People  v.  Baker,  76  N.  Y.  78,      Y.   129,   63  Am.  St.  Rep.   650,  40 
82  Am.  Rep.  274.  L.  R.  A.  291. 
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that  state,  whether  or  not  actual  notice  was  given  to  the 
defendant,  the  plaintiff's  residence  within  the  state  which 
granted  the  divorce  gave  its  courts  jurisdiction  over  the 
plaintiff's  status,  and  that  by  the  dissolution  of  the  mar- 
riage as  to  the  plaintiff,  it  was  necessarily  dissolved  as 
to  the  defendant,  since,  as  the  Supreme  Court  of  the 
United  States  has  said:  "A  husband  without  a  wife, 
or  a  wife  without  a  husband,  is  unknown  to  the  law. ' ' G 

Besides  this  conflict  as  to  the  law,  there  is  in  many  of 
the  cases  a  very  embarrassing  question,  partly  one  of 
law  and  partly  one  of  fact,  whether  the  plaintiff  really 
had  a  bona  fide  residence  in  the  state  where  the  divorce 
action  was  brought.  Some  of  the  states  seem  to  have 
competed  for  the  divorce  business  of  the  country  by  mak- 
ing the  requirements  for  divorce  conspicuously  easy ;  and 
especially  by  making  the  period  of  residence  in  the  i&tate 
necessary  to  obtain  a  domicile  sufficient  to  bring  a  suit 
very  short.  North  and  South  Dakota  at  one  time  became 
the  undisputed  elysium  of  the  divorce  hunters,  each  re- 
quiring a  residence  of  only  ninety  days. 

Hundreds  of  discontented  husbands  and  wives  went 
to  one  of  the  Dakotas,  lived  at  a  hotel  for  three  months, 
brought  their  action,  obtained  their  judgment,  and  on 
the  next  train  returned  to  the  state  where  they  could 
not  have  obtained  it  at  all.  This  state  of  things  raised 
the  question :  were  these  temporary  residents  of  the  state 
residents  at  all  in  the  legal  sense,  so  as  to  give  the  courts 
of  that  state  jurisdiction  over  their  marital  status  t  Was 
the  finding  of  the  Dakota  court,  that  the  plaintiff  was  a 
bona  fide  resident  of  that  state,  conclusive  in  the  courts 
of  the  state  to  which  the  parties  returned,  and  where  the 
question  as  to  the  validity  of  the  divorce  was  to  be 
tried  t  I 

6 — In  Atherton  v.  Atherton,  181 
U.  8.  155,  163. 
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§  81.  The  United  States  Supreme  Court  decisions  of 
1901.    This  puzzling  series  of  questions,  depending  as 

they  did  on  the  application  of  the  above  quoted  provi- 
sion of  the  Federal  Constitution,  could  only  be  settled  by 
the  supreme  authority  of  the  Supreme  Court  of  the 
United  States ;  in  a  series  of  decisions  rendered  by  that 
court  in  1901,  after  being  sixteen  months  under  considera- 
tion after  the  argument,  they  were  supposed  to  be  in  a 
great  measure  settled.  The  first  of  these  cases  was 
Atherton  v.  Atherton,*  which  reversed  the  decision  of 
the  New  York  court  of  appeals,  and  held  that  if  an  actual 
resident  of  a  state  brings  a  divorce  action,  conducts  it  ac- 
cording to  the  law  of  that  state,  and  obtains  a  decree 
valid  in  that  state,  it  dissolves  the  marriage  relation  of 
the  other  party  to  the  marriage,  although  she  was  a 
resident  of  another  state,  and  did  not  have  personal 
service  made  upon  her  nor  appear  to  defend  the  divorce 
action.  The  court  said : ' '  The  purpose  and  effect  of  a  de- 
cree of  divorce  from  the  bond  of  matrimony,  by  a  court 
of  competent  jurisdiction,  are  to  change  the  existing 
status  or  domestic  relation  of  husband  and  wife,  and 
to  free  them  both  from  the  bond.  The  marriage  tie,  when 
severed  as  to  one  party,  ceases  to  bind  either.  A  hus- 
band without  a  wife,  or  a  wife  without  a  husband,  is 
unknown  to  the  law. ' ' 

The  second  case,  decided  on  the  same  day,  was  Bell  v. 
Bell,7  in  which  it  was  held  that  if  neither  the  plaintiff 
nor  the  defendant  was  a  bona  fide  resident  of  the  state 
where  the  divorce  was  obtained,  "the  decree  of  divorce 
was  entitled  to  no  faith  or  credit  in  New  York  or  in  any 
other  state ; ' '  and  that  the  finding  by  the  court  granting 
the  divorce  that  the  plaintiff  was  a  bona  fide  resident  of 
the  state  was  not  conclusive  of  the  question. 

In  the  third  case,  Streitwolf  v.  Streitwolf,8  the  court 

6—181  U.  S.  155.  8—181  U.  S.  179. 

7—181  U.  a  175. 
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held  that  a  residence  in  North  Dakota  for  the  bare  period 
of  ninety  days  required  by  the  statute,  the  party  having 
no  occasion  for  residence  there  except  to  procure  a  di- 
vorce, and  the  evidence  satisfying  the  court  that  he  meant 
to  remain  there  only  until  his  divorce  was  obtained,  was 
not  a  bona  fide  residence  such  as  to  give  the  courts  of 
that  state  jurisdiction.  The  divorce  granted  by  the 
court  of  that  state  upon  such  residence  was  therefore 
held  to  be  without  jurisdiction,  and  not  to  be  a  valid  judg- 
ment, either  in  North  Dakota,  in  New  York,  or  any  where 
else.  The  Bell  and  Streitwolf  cases  effectually  destroyed 
the  faith  theretofore  put  upon  the  North  Dakota  di- 
vorces, and  so  seriously  impaired  the  market  value  of 
those  documents  that  the  legislature  of  the  state  was 
compelled  to  revise  its  divorce  statute,  so  far  yielding  to 
the  authority  of  the  Federal  Supreme  Court  as  to  extend 
the  period  of  residence  from  three  months  to  one  year.9 
In  Andrews  v.  Andrews,10  decided  two  years  later,  it 
was  held  that  the  fact  that  the  non-resident  defendant 
appeared  in  the  suit  did  not  help  the  jurisdiction,  and 
that  if  neither  party  was  a  bona  fide  resident  of  the  state 
where  the  divorce  was  granted  the  decree  was  void.  This 
decision  logically  follows  from  the  decisions  in  the  former 
cases ;  since,  if  the  court  of  a  certain  state  had  no  juris- 


9— North  Dakota  Laws  of  1899, 
page  94.  This  act  was  passed  be- 
fore the  decision  in  the  United 
States  Supreme  Court,  but  after 
the  Streitwolf  divorce  had  been 
declared  void  by  the  courts  of  New 
Jersey.  Streitwolf  v.  Streitwolf,  58 
N.  J.  Eq.  563,  78  Am.  St.  Rep.  630. 

South  Dakota  had  already  in 
1893  required  six  months'  residence 
of  the  plaintiff  in  all  cases,  and  a 
year's  residence  unless  personal 
service  upon  the  defendant  was 
proven. 

South  Dakota  Civil  Code  of  1903, 
66.   Census  Report,  I,  312,  318. 
D.  R.— 18 


In  1909,  the  legislature  of  South 
Dakota  submitted  to  the  voters  of 
the  state  a  statute,  which  the 
voters  adopted,  so  thoroughly  re- 
forming the  divorce  laws  of  the 
state  that  it  at  once  ceased  to  be 
the  favored  abode  of  the  interstate 
divorce  colony;  and  the  distinction 
thus  rejected  by  South  Dakota 
passed  at  once  to  Nevada,  where 
but  six  months'  residence  is  re- 
quired, and  the  practice  in  divorce 
actions  is  "liberal." 

10—188  U.  8.  14. 
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diction  to  grant  a  divorce  by  reason  of  the  attempted 
residence  of  the  plaintiff,  to  treat  it  as  obtaining  juris- 
diction by  the  appearance  of  the  defendant  in  court 
would  simply  permit  the  plaintiff  and  defendant  by  agree- 
ment to  confer  jurisdiction  upon  the  state  having  easy 
divorce  laws,  instead  of  permitting  such  jurisdiction  to 
be  conferred  by  the  act  of  one  party  alone. 

These  decisions  seemed  to  have  clearly  and  satisfac- 
torily defined  the  law  as  to  the  jurisdiction  of  divorce 
actions.  The  sole  determining  question  was  that  of  the 
jurisdiction  of  the  court;  and  that  question  depended 
upon  the  actual,  bona  fide,  legal  domicile  of  one  of  the 
parties.  If  either  party  had  such  actual,  bona  fide  domi- 
cile within  the  state,  then  the  courts  of  that  state  had 
jurisdiction  over  his  marital  status ;  and  its  decree  divorc- 
ing the  plaintiff  necessarily  divorced  the  defendant  also, 
even  though  the  defendant  might  not  by  any  personal  ac- 
tion have  become  a  party  to  the  suit  or  even  have  had 
knowledge  of  its  pendency.  But  if  the  residence  of  the 
plaintiff  was  only  fictitious,  resting  on  a  temporary  abode 
within  the  state  for  the  sole  purpose  of  obtaining  a  di- 
vorce, the  courts  of  that  state  had  no  jurisdiction,  and 
the  decree  was  not  in  fact  valid  either  in  that  state  or  in 
any  other. 

§  82.  The  Haddock  case.  These  decisions,  establish- 
ing the  binding  force  of  divorces  granted  in  the  more 
liberal  states  upon  the  courts  of  the  stricter  states,  were 
unsatisfactory  to  the  strong  anti-divorce  sentiment  of 
a  portion  of  the  community.  They  were  still  opposed 
by  the  great  authority  of  the  New  York  courts,  which 
had  always  maintained  ultra-strictness  upon  this  ques- 
tion; and  finally,  in  April,  1906,  the  Supreme  Court  of 
the  United  States  reopened  the  entire  question,  and,  by 
a  vote  of  five  judges  to  four,  overruled  what  was  com- 
monly supposed  to  be  the  effect  of  the  Atherton  case, 
and  threw  the  whole  subject  into  even  greater  confusion 
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than  existed  before.  By  this  recent  case,  entitled  Had- 
dock v.  Haddock,  * *  the  doctrine  laid  down  in  the  former 
decisions  above  reviewed  was  decisively  changed  by 
the  establishment  of  the  principle  that  the  dissolu- 
tion of  the  marriage  as  to  one  party  does  not  necessarily 
involve  its  dissolution  as  to  the  other  party.  That  is  to 
say,  to  quote  again  the  phrase  from  the  Atherton  case,  the 
Supreme  Court  now  hold  that  there  can  be  a  husband 
without  a  wife  and  a  wife  without  a  husband. 

The  controlling  principle  of  the  Haddock  case  is  the 
supreme  power  of  every  state  to  regulate  the  status  of 
all  persons  residing  within  its  jurisdiction.  While  they 
recognize  the  power  of  the  courts  of  one  state  to  declare 
unmarried  the  plaintiff,  if  he  be  a  resident  of  that  state, 
they  hold  that  that  power  cannot  diminish  the  power  of 
another  state  to  recognize  as  still  a  married  person  the 
other  partner  who  resides  in  the  latter  state.  So  that  if, 
after  the  separation  of  a  couple,  one  has  obtained  a  law- 
ful residence  in  another  state,  and  procured  a  divorce 
judgment  there,  this  judgment  may  be  valid  and  the  plain- 
tiff may  be  a  single  person  by  the  laws  of  the  state  where 
she  resides,  and  may  contract  a  lawful  remarriage,  and 
still  the  courts  of  the  state  where  the  other  spouse  con- 
tinues to  live  are  not  bound  to  recognize  the  effect  of  the 
foreign  judgment  as  changing  the  defendant's  status. 

The  court  subordinates  the  doctrine  that  every  state  is 
bound  to  give  full  faith  to  the  judgments  of  other  states 
to  the  power  of  every  state  to  control  the  status  of  its 
own  citizens. 

In  the  Haddock  case,  the  married  couple  had  lived 
within  the  state  of  New  York.  The  husband,  having  de- 
serted his  wife,  wandered  about  for  a  time  and  finally 
became  a  resident  of  Connecticut.  He  obtained  a  di- 
vorce judgment  from  the  courts  of  that  state  and  re- 
married within  the  state.    Afterward,  upon  his  going 

11—301  U.  S.  563,  5  Anno.  Cas.  1. 
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to  New  York,  his  former  wife  brought  suit  against  him 
for  a  judicial  separation  and  for  alimony.  The  court  of 
New  York  granted  her  the  judgment  claimed,  refusing 
to  recognize  the  Connecticut  divorce,  because  no  direct 
service  had  been  made  upon  the  wife ;  and  the  Supreme 
Court  sustained  them  in  this  refusal.  The  exact  state  of 
things  which  has  been  suggested  as  an  absurd  possibil- 
ity, resulting  from  the  confusion  of  the  law  upon  this 
subject,  therefore  occurred  in  this  case ;  that  is  to  say — 
Mr.  Haddock  was  the  lawful  husband  of  one  woman  in 
Connecticut,  and  of  a  different  woman  in  New  York. 

The  Supreme  Court  do  not,  however,  hold  that  a  state 
may  not  recognize,  if  it  sees  fit  to  do  so  as  a  matter  of 
comity  and  of  the  public  policy  of  its  own  state,  divorce 
judgments  of  another  state.  They  simply  hold  that  they 
are  not  compelled  to  afford  such  recognition  by  the  pro- 
visions of  the  federal  constitution. 

Foreign  divorce  judgments  granted  in  states  where 
the  plaintiff  had  obtained  an  actual,  bona  fide  residence 
will  doubtless  continue  to  be  recognized  by  the  great 
majority  of  our  states ;  but  the  states  of  New  York,  Mas- 
sachusetts, Vermont,  South  Carolina,  Pennsylvania,  and 
possibly  some  other  states,  who  have  adopted  the  extreme 
New  York  doctrine,  are  permitted  by  the  rule  established 
in  the  Haddock  case  to  continue  to  refuse  recognition  to 
divorce  judgments  in  other  states.12  Whatever  may  be 
its  effect  in  morals  and  public  policy,  the  great  confusion 
which  is  thrown  into  the  law  of  divorce,  the  extraordin- 
ary complications  of  marital  status  which  may  result 
from  it,  and  the  departure  from  the  simplicity  and  clear- 
ness of  the  rule  defined  in  the  Atherton  case,  are  certainly 
to  be  deplored. 

12 — See  the  tabulation  and  analy-      in  the  opinion  in  Haddock  v.  Had- 
ate  of  the  canes  in  the  state  court*      dock. 


PART  II 


THE  LAW  OF  INFANCY 


CHAPTER  XI. 

INFANCY 

§83.  The  commencement  and  duration  of  i 
Infancy  may  be  defined  as  the  state  of  a  person  who  is 
denied  full  legal  powers  because  of  his  youth.  Infancy 
begins  with  the  beginning  of  life,  and  terminates  at  the 
age  of  full  contractual  capacity  fixed  by  law. 

What  then  is,  in  the  eye  of  the  law,  the  beginning  of 
life!  Three  periods  have  been  given,  in  different 
branches  of  the  law,  as  the  answer  to  this  question :  first, 
the  time  of  conception  when,  biologically  speaking,  life 
actually  begins ;  secondly,  the  time  of  the  first  active  mo- 
tion of  the  child  felt  by  the  mother  in  the  womb,  com- 
monly called  the  time  of  ' '  quickening, ' f  when  it  was  sup- 
posed that  the  child  had  begun  to  have  a  power  of  motion 
independent  of  the  mother ;  and  thirdly,  the  time  of  birth, 
when  the  wholly  independent  life  of  the  child  begins. 

Blackstone  states  that  life  begins  with  the  stirring  of 
the  infant  in  the  womb;  and  supports  this  by  saying  that 
to  kill  a  child  after  quickening  by  violence  to  the  mother, 
or  by  administering  a  potion  to  her,  is,  though  not  mur- 
der, homicide  or  manslaughter.  But  he  adds  that  "the 
modern  law"  (that  is,  of  course,  the  law  of  1758)  "doth 
not  look  upon  this  offense  in  quite  so  atrocious  a  light, 
but  merely  as  a  heinous  misdemeanor."1    But  if  the 

1 — 1    Bl.    Com.,    129;    Com.    ▼.  si   puerperium  jam   formatum   vel 

Parker,   9   Mete.    (Mass.)    863,   42  animatum    fuerit,    ei    maiime    si 

Am.  Dec.  396.  animatum,  facit  homioidum."  Brac- 

"Si  sit  aliquie  qui  mulierem  preg-  ton,  121. 

nantem  percusserit,  vel  ei  venenum  "If  a  woman  be  quick  with  child, 

dederit,  per  quod  fecerit  abortivum,  and,    by    a    potion    or    otherwise, 
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child  be  born  alive,  and  afterward  die  from  the  injuries 
received  before  birth,  it  is  murder  or  manslaughter  as 
the  circumstances  of  the  act  may  determine.8 

It  is  evident  that  this  statement  of  the  criminal  law 
does  not  give  great  support  to  the  general  doctrine  that 
the  child 's  life  begins  with  the  quickening  in  the  womb ; 
for  if  such  a  child  were  really  regarded  as  a  living  per- 
son, its  intentional  killing  would  be  murder.  In  fact, 
such  offenses  are  usually  prosecuted  under  special  stat- 
utes in  relation  to  producing  miscarriages  or  abortions, 
rather  than  under  the  law  of  homicide. 

An  evident  disadvantage  in  adopting  the  time  of  quick- 
ening in  the  womb  as  that  of  the  beginning  of  life  is  that 
that  time  must  often  be  most  uncertain,  depending  in  fact 
on  the  strength  and  activity  of  the  unborn  child,  and  de- 
pending for  the  purposes  of  proof  on  the  testimony  of 
the  mother,  which  would  often  be  that  of  an  interested 
witness,  and  almost  always  uncertain  and  unreliable. 

Nevertheless,  Blacks  tone's  statement,  and  the  older 
authorities  on  which  he  relies,  have  been  generally  re- 
garded as  settling  the  common  law  on  this  subject,  so  far 
as  criminal  jurisprudence  is  concerned.8 


killeth  it  in  her  womb,  or  if  a 
man  beat  her,  whereby  the  child 
dieth  in  her  body,  and  she  is  de- 
livered of  a  dead  child,  this  is  a 
great  misprision  and  no  murder." 

Lord  Coke,  3  Inst.  50. 

It  is  held  that  the  killing  of  a 
child  is  not  murder  unless  it  has 
been  fully  born  alive,  and  a  circu- 
lation has  been  established  inde- 
pendent of  that  of  the  mother. 
State  v.  Winthrop,  43  Iowa  519,  22 
Am.  Rep.  257. 

See,  also,  Harris  v.  State,  28  Tex. 
Ap.  308,  19  Am.  St.  Rep.  837;  and 
State  v.  Prude,  76  Miss.  543. 

2—4    BI.    Com.    197;    Clarke    v. 


State,  117  Ala.  1,  67  Am.  St.  Rep. 
157. 

Queen  v.  West,  2  C.  &  K.  784,  2 
Cox  C.  C.  501,  61  E.  C.  L.  784,  was 
a  case  where  the  prisoner  was  in- 
dicted for  performing  an  illegal 
operation  on  the  mother,  whereby 
the  child  was  prematurely  born, 
and  by  reason  of  its  immaturity 
and  consequent  weakness  died  in 
a  few  hours.  The  court  charged 
that  this  constituted  murder,  but 
the  prisoner  was  acquitted  by  the 
jury. 

3 — State  v.  Cooper,  2  Zabr.  (22 
N.  J.  L.)   52,  51  Am.  Dec.  248. 

Where  a  statute  made  it  a  crime 
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But  for  all  purposes  of  descent,  it  is  well  settled  that 
the  child  has  a  legal  existence  and  legal  right  of  inherit- 
ance from  the  moment  of  conception.4 

Such  a  child,  a  child  "en  ventre  sa  mere/9  as  the  law- 
French  phrase  is,  will  take  its  share  with  other  children 
of  an  intestate  estate,  or  take  the  whole  estate  if  it  is  the 
sole  heir,5  will  take  under  a  legacy  or  devise  to  "chil- 
dren," "grandchildren,"  or  "heirs,"6  and  it  has  even 
been  held  that  under  a  bequest  to  "my  grandchildren, 
that  is  to  say,  to  such  of  them  as  may  be  living  at  my 


to  cause  the  miscarriage  of  a 
woman,  resulting  in  the  death  of 
the  child,  it  was  held  that  the 
offense  could  not  be  committed  un- 
less the  child  had  "quickened"  in 
the  womb,  although  the  language 
of  the  statute  was  "a  woman  with 
child,"  and  that  phrase  had  been 
substituted  for  the  words  "preg- 
nant with  a  quick  child9'  in  a 
previous  statute.  The  court  said 
that  the  death  of  a  child  could  not 
be  caused  unless  it  had  become  a 
living  child.  "But  until  the  period 
of  quickening  there  is  no  evidence 
of  life;  and  whatever  may  be  said 
of  the  foetus,  the  law  has  fixed 
upon  this  period  of  gestation  as  the 
time  when  the  child  is  endowed 
with  life,  and  for  the  reason  that 
the  foetal  movements  are  the  first 
clearly  marked  and  well-defined 
evidences   of   life." 

Evans  v.  People,  49  N.  Y.  86. 

4—4  Kent's  Com.  249;  Hall  v. 
Hancock,  15  Pick.  (Haas.)  855,  20 
Am.  Dec.  598;  Crisfield  v.  Storr,  36 
Md.  129,  11  Am.  Rep.  480;  Laird's 
Appeal,  85  Pa.  St.  339;  State  v. 
Soale,  36  Ind.  Ap.  73;  Nelson  v. 
Galveston  R.  Co.,  78  Tez.  625,  22 
Am.  St.  Rep.  81,  11  L.  R.  A.  391. 

In  the  great  case  of  Thelluson 
v.  Woodford,  4  Ves.  Jr.  227,  Mr. 


Justice  Buller  said  (p.  322) :  "Such 
a  child11  (that  is,  a  child  en  ventre 
8a  mere)  has  been  considered  as 
a  nonentity.  Let  us  see  what  this 
nonentity  can  do.  He  may  be 
vouched  in  a  recovery,  although  it 
is  for  the  purpose  of  making  him 
answer  over  in  value.  He  may  be 
an  executor.  He  may  take  under 
the  statute  of  distributions.  He 
may  take  by  devise.  He  may  be 
entitled  under  a  charge  for  raising 
portions.  He  may  have  an  injunc- 
tion; and  he  may  have  a  guardian;" 
and  on  p.  323:  "Why  should  not 
children  en  ventre  sa  mere  be  con- 
sidered generally  as  in  existence? 
They  are  entitled  to  all  the  privil- 
eges of  other  persons." 

5 — Harper  v.  Archer,  4  Smed.  & 
M.  (Miss.)  99,  43  Am.  Dec.  472; 
Detrick  v.  Migatt,  19  HI.  146,  68 
Am.  Dec.  584.  The  latter  case  is 
based  on  a  statute. 

6 — Jenkins  v.  Freyer,  4  Johns. 
Ch.  (N.  Y.)  47;  Crisfield  v.  Storr, 
36  Md.  129,  11  Am.  Rep.  480; 
Smart  v.  King,  Meigs  (Tenn.)  149, 
33  Am.  Dec  137. 

Contra,  Armistead  v.  Dangerfield, 
3  Mumf.  (Va.)  20,  5  Am.  Dec.  501; 
Myers  v.  Myers,  2  McCord  Ch.  (S. 
C.)  214,  46  Am.  Dec.  648. 
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decease,"  a  child  born  less  than  nine  months  after  the 
testator 's  decease  will  take  his  share.7 

It  is  a  well-known  historical  fact  that  in  monarchical 
countries  the  crown  has  often  descended  to  unborn  chil- 
dren,  and  has  sometimes  been  in  abeyance  until  it  was  de- 
termined whether  the  unborn  child  was  a  prince  or  a 
princess. 

So  under  statutes  giving  a  right  to  recover  for  the 
tortious  death  of  a  person  to  the  next  of  kin  who  are 
damaged  by  such  death,  that  right  may  vest  in  an  unborn 
child,  who  may  sue  therefor  after  his  birth.8 

But  as  to  these  rights  of  an  unborn  child,  they  are  only 
inchoate,  and  conditional  on  its  subsequent  birth ;  and,  if 
the  child  is  never  born  alive,  it  is  as  if  it  had  never  ex- 
isted; no  other  person  can  take  by  inheritance  from  the 
child.9 


7— Hone  v.  Van  Bchaick,  3  Barb. 
Ch.  (N.  Y.)  489;  Hall  v.  Hancock, 
15  Pick.  (Mass.)  255,  26  Am.  Dec. 
698.  See,  also,  Laird's  Appeal,  85 
Pa.  St  339. 

In  Pearce  v.  Garrington,  L.  R.  8 
Ch.  Ap.  969,  a  bequest  on  condition 
that  testator's  daughter  should  be 
living  five  years  after  the  death 
of  her  mother,  and  should  not  then 
have  any  child,  was  held  not  to 
take  effect  when  the  daughter  gave 
birth  to  a  child  six  months  after 
the  five-year  period  expired. 

8 — Nelson  v.  Galveston  S.  Co.,  78 
Tex.  625,  22  Am.  St.  Rep.  81,  11 
L.  R.  A.  391;  Quinlen  v.  Welch,  69 
Hun  (N.  Y.)  584,  affirmed  without 
passing  on  this  question,  141  N.  Y. 
158;  Tex.  &  Pac.  R.  Co.  v.  Robert- 
son, 82  Tex.  657,  27  Am.  St.  Rep. 
929;  State  v.  Soale,  36  Ind.  Ap.  73; 
Chi.  &  Alt.  R.  Co.  v.  Logue,  47  111. 
Ap.  292 

But  if  the  mother  had  already 
brought  an  action  for  the  death  of 


her  husband,  and  obtained  judg- 
ment and  satisfaction,  and  a  child 
is  thereafter  born,  it  cannot  bring 
a  second  action.  Daubert  v.  West- 
ern Meat  Co.,  139  Cal.  480,  96  Am. 
St.  Rep.  154. 

9 — Marsellis  v.  Thalhimer,  2  Paige 
Ch.  (N.  Y.)  35,  21  Am.  Dec.  66; 
Harper  v.  Archer,  4  Smed.  &  M. 
(Miss.)   99,  43  Am.  Dec.  472. 

A  court  has  no  jurisdiction  to 
order  partition  of  lands  between  a 
living  heir  and  an  unborn  child  of 
whom  the  mother  is  supposed  to 
be  pregnant.  Gillespie  v.  Nabore, 
58  Ala.  441,  31  Am.  Rep.  20. 

"Although  filiw  in  Micro  matris 
est  pars  viscerum  matris,  yet  the 
law  in  many  cases  hath  consider- 
ation of  him  in  respect  of  the  ap- 
parent expectation  of  his  birth." 
Lord  Coke  in  Bedford's  Case,  7  Co. 
8b. 

An  unborn  child  is  in  life  "as  to 
every  purpose  where  it  is  for  the 
benefit  of  the  child."    But  as  re- 
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As  to  injuries  done  to  the  unborn  child  itself,  the  cases 
seem  to  hold  that  no  right  of  action  can  vest  in  it;  and 
that,  consequently,  it  cannot,  after  birth,  maintain  an 
action  therefor.  Viewed  with  regard  to  such  an  injury 
the  child  is  regarded  as  still  pars  viscerum  matris,  not 
within  the  scope  of  any  contract  for  the  exercise  of  care 
which  may  have  been  made  with  the  mother,  nor  able  to 
acquire  a  right  of  action  for  any  tortious  act.10 

Since  the  mother's  right  of  recovery  could  hardly  in- 


spects the  rights  of  others  claim- 
ing through  him,  the  child,  if  it  is 
born  dead,  or  at  such  an  early 
stage  of  pregnancy  as  to  be  in- 
capable of  living,  is  considered  as 
if  it  had  never  been  born  or  con- 
ceived. Children  born  within  the 
first  six  months  of  pregnancy  are 
presumed  to  be  incapable  of  living, 
and  therefore  cannot  take  and  trans- 
mit property  by  descent  unless  they 
actually  survive  long  enough  to  re- 
but that  presumption.  Marsellis  v. 
Thalhimer,  supra.  This  case  was  one 
of  birth  by  a  Caesarian  operation. 

10 — Allaire  v.  St.  Luke's  Hospital, 
184  111.  859,  75  Am.  St.  Rep.  176,  48 
L.  R.  A.  225;  Walker  v.  R.  Co.,  L. 
R.  28  Ir.  69,  26  Am.  L.  Rev.  50; 
Dietrich  v  Northampton,  138  Mass. 
14,  52  Am.  Rep.  422;  Gorman  v. 
Budlong,  23  R.  I.  169,  91  Am.  St. 
Rep.  629,  55  L.  R.  A.  118. 

Walker  v.  R.  Co.  was  a  case  of 
injury  in  a  railway  accident,  where 
the  liability  of  the  defendant  was 
based,  partly  at  least,  on  implied 
contract;  there  it  might  well  be 
said  that  the  company  owed  no  duty 
to  the  passenger  for  whom  it  re- 
ceived no  fare,  and  of  whose  exist- 
ence it  had  no  knowledge.  In  Diet- 
rich v.  Northampton,  the  child  was 
of  less  than  five  months  growth, 
and  only  lived  for  an  instant  after 


birth  if  at  all.  Judge  Holmes 
rested  his  opinion  largely  on  these 
facts,  and  on  the  entire  lack  of 
independent  life  of  the  child,  which 
had  not  reached  the  period  of 
"quickening." 

But  in  Allaire  v.  St.  Luke's  Hos- 
pital every  element  was  present 
which  would  tend  to  support  the 
plaintiffs  action.  The  defendant 
was  a  maternity  hospital,  to  which 
the  plaintiff's  mother  had  gone  for 
her  confinement;  it  knew  therefore 
of  the  plaintiff's  existence,  and  the 
proper  care  of  the  child  as  well  as 
of  the  mother  was  the  very  thing 
contracted  for.  That  injury  would 
result  to  the  child  from  any  vio- 
lence done  to  the  mother  must  have 
been  known  to  the  defendant.  By 
the  negligence  of  an  elevator  man 
the  mother  was  badly  crushed,  and 
the  plaintiff  when  born  was  crippled 
and  misshapen.  To  deny  the  plain- 
tiff any  redress  for  the  grievous 
damage  suffered  by  him  as  the  di- 
rect result  of  the  defendant's  negli- 
gence and  breach  of  contract,  fol- 
lowing a  line  of  precedents  so  clear- 
ly distinguishable,  seems  to  work 
a  manifest  and  great  injustice.  One 
judge  dissented.  This  case  was 
doubted,  but  without  an  actual 
decision  of  the  question,  in 
v.  Middlebrook,  201  Mo,  286. 
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elude  damages  for  the  permanent  injuries  resulting  to 
the  child,  there  seems  to  be  an  injustice  in  the  law  as 
above  stated ;  but  it  is  at  present  unquestionably  the  law 
of  the  cases. 

The  law  on  this  point  may  be  briefly  summarized,  there- 
fore, by  saying  that  in  the  law  of  inheritance  life  begins 
at  the  moment  of  conception ;  in  the  criminal  law  at  the 
time  of  "  quickening ;"  and,  as  to  his  right  to  acquire  a 
right  of  action  for  a  personal  injury,  only  at  birth. 

The  termination  of  infancy  is  by  the  common  law  at 
the  age  of  twenty -one;  and  this  is  the  universal  Amer- 
ican rule,  except  that  in  seventeen  American  states,  in- 
cluding only  Vermont  of  the  Eastern  states,  a  girl  is  of 
age  at  the  age  of  eighteen.11  i 

The  infant  attains  this  full  legal  age  at  the  first  mo- 
ment of  the  day  before  the  twenty-first  anniversary  of 
his  birth.  This  results  from  the  fact  that  the  law  does 
not  try  to  estimate  parts  of  days ;  but  includes  as  a  day 
any  day  of  which  a  part  has  elapsed.  Consequently, 
when  a  child  born  upon  the  first  day  of  January  has  lived 
to  and  for  a  part  of  the  thirty-first  day  of  the  next  De- 
cember, he  has,  in  legal  theory,  lived  three  hundred  and 
sixty  five  days,  or  a  full  year.12  < 

§  84.  The  capacity  of  an  infant  as  to  matters  other 
than  contract.  While  a  person  is  in  legal  terminology 
an  infant  to  the  full  age  of  twenty-one,  it  is  manifest  that 
his  actual  powers  and  capacities  are  constantly  increas- 
ing with  his  increasing  age.  An  infant  of  a  few  months 
old  is  by  nature  incapable  of  any  act  of  which  the  law  can 
take  cognizance ;  on  the  other  hand,  an  intelligent  young 

•     11 — The  Am.  &  Eng.  Encyc.  of  Nebraska,    Nevada,    Ohio,    Oregon,. 

Law    (2nd  ed.)   XVI,  262,  note  4,  Vermont  and  Washington, 

gives  the  following  states  as  those  12 — State  v.  Clark,  3  Hair.  (DeL> 

in  which  a  girl  is  of  age  at  18:  557;    BardweU   v.   Purrington,   107 

Arkansas,  California,  Colorado,  Da-  Mass.  419;  Ross  v.  Morrow,  85  Tex. 

kota,  Idaho,  Illinois,  Iowa,  Kansas,  172,  16  L.  R.  A.  542. 
Maryland,      Minnesota,      Missouri, 
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man  or  woman  of  nineteen  or  twenty  may  be  more  com- 
petent to  make  contracts  or  to  do  any  act  calling  for 
sound  judgment  than  many  older  men.  From  one  stage 
to  the  other  natural  capacity  increases. 

And  the  law  recognizes  tliis  fact  by  giving  to  the 
youth,  while  still  in  his  minority,  many  legal  powers ;  and 
by  making  even  his  contracts  sometimes  binding,  and 
sometimes  voidable  only,  instead  of  void. 

Thus  an  infant  under  seven  is  conclusively  held  in- 
capable of  committing  a  crime.  A  youth  under  fourteen 
is  presumed  incapable  of  crime,  but  may  be  shown  by 
evidence  to  have  been  in  fact  capable  mentally  and  phy- 
sically; above  fourteen  he  is  presumed  capable.18 


13 — 4  Bl.  Com.  23,  which  gives 
an  interesting  statement  of  the 
ancient  Saxon  law,  as  weU  as  of 
the  common  law  of  England;  Allen 
v.  United  States,  150  U.  S.  551; 
Com.  y.  Mead,  10  Allen  (Mass.) 
398;  Godfrey  v.  State,  31  Ala.  323, 
70  Am.  Dec.  494  and  note;  Angelo 
y.  People,  96  111.  209,  36  Am.  Rep. 
132;  People  v.  Domenico,  45  Misc. 
(N.  Y.)  309;  Law  v.  Common- 
wealth, 75  Va.  885,  40  Am.  Rep. 
750. 

"Proof  that  he  knew  the  differ- 
ence between  good  and  evil,  or  that 
he  was  possessed  of  the  intelligence 
of  ordinary  boys  of  his  age,  does 
not  fill  the  requirements  of  the  law. 
It  must  be  shown  that  he  had 
sufficient  discretion  to  understand 
the  nature  and  illegality  of  the 
particular  act  constituting  the 
crime.  It  is  not  required  that  proof 
of  discretion  should  be  made  by 
direct  and  positive  testimony.  In 
most  instances,  circumstances  of 
education,  habits  of  life,  general 
character,  moral  and  religious  in- 
structions, and  oftentimes  the  cir- 
cumstances    connected     with     the 


offense  charged,  will  be  sufficient 
to  satisfy  the  jury  that  the  defend- 
ant  had  the  discretion  required  to 
render  him  responsible  for  the 
crime."  Carr  v.  State,  24  Tex.  Ap. 
562,  5  Am.  St.  Rep.  905. 

It  is  said  in  State  v.  Yeargan, 
117  N.  C.  706,  that  an  infant  under 
fourteen  is  not  liable  to  prosecu- 
tion, unless  the  facts  exhibit  brutal 
passion,  the  use  of  a  deadly  weapon, 
an  aggravated  battery  or  mayhem, 
where  malice  and  wickedness  Bup- 
ply  the  want  of  age.  A  child  of 
thirteen  was  accordingly  held  not 
punishable  for  "shooting  craps." 

As  to  the  criminal  liability  of  a 
school  boy  (age  not  stated)  for 
throwing  a  stone  at  another  boy  in 
sport,  see  Hill  v.  State,  63  Ga.  578, 
36  Am.  Rep.  120. 

As  to  the  special  considerations 
applying  to  the  physical  ability  of 
a  boy  under  fourteen  to  commit 
rape,  see  Heilman  v.  Com.,  84  Ky. 
457,  4  Am.  St.  Rep.  207;  Williams 
y.  State,  14  Ohio  222,  45  Am.  Dec. 
536;  Hiltabiddle  v.  State,  35  Ohio 
St.  52,  35  Am.  Rep.  592;  State  v. 
Fisk,  15  N.  D.  589. 
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By  the  common  law,  infants  might  marry  &t  the  sup- 
posed age  of  puberty:  fourteen  for  boys  and  twelve  for 
girls;  and  while  the  age  of  legal  marriage  is  by  statute 
commonly  made  later  than  by  the  common  law,  it  is  still 
everywhere  earlier  than  the  age  of  legal  majority." 

Children  of  fourteen  or  over  have  the  right  to  choose 
their  own  guardians,  subject  to  the  approval  of  the 
court.15 

At  common  law,  boys  of  fourteen  and  girls  of  twelve 
could  make  a  will  of  personal  property,  but  of  real 
estate  only  at  full  age.16  But,  by  the  statutes  now  in  force 
in  England  and  in  many  of  the  states,  no  one  under 
twenty-one  can  make  a  will,  while  in  other  states  the  age 
limit  is  lower. 

As  a  general  rule,  no  civil  office  can  be  conferred  upon 
an  infant.  That  disability  certainly  applies  to  all  judi- 
cial and  legislative  offices,  and  to  executive  offices  of  the 
higher  grade,  such  as  require  the  exercise  of  judgment 
and  discretion.  But  it  has  been  held  that  an  infant  may 
hold  some  minor  offices,  in  which  the  duties  are  purely 
clerical  or  ministerial.17 

It  is  said  that  at  common  law  a  testator  could  appoint 
an  infant  to  be  executor,  and  that  he  could  act  as  such 
when  he  was  seventeen  years  of  age ;  but  it  is  probably 


14 — Ante,  (  2,  notes  7  and  8. 

IS— Post,  §  133. 

16—2  Bl.  Com.  497;  4  Kent's 
Com.  405;  Davis  v.  Baugh,  1  Sneed 
(Tenn.)  477;  Major  v.  Hunt,  64  S. 
C.  97. 

17 — The  distinction  between  the 
two  classes  of  offices  is  well  shown 
by  a  comparison  of  Moore  v. 
Graves,  3  N.  H.  408,  with  Goldings 
Petition^  57  N.  H.  146,  24  Am.  Rep. 
66. 

"Offices  where  judgment,  discre- 
tion and  experience,  are  essentially 
necessary  to   the  proper  discharge 


of  the  duties  they  impose,  are  not 
to  be  intrusted  in  the  hands  of  in- 
fants. But  they  may  hold  offices 
which  are  merely  ministerial  and 
which  require  nothing  more  than 
skill  and  diligence."  Moore  v. 
Graves,  3  N.  H.  408. 

See  also  Re  Dewey,  11  Pick. 
(Mass.)  265,  where  a  minor  was  held 
capable  of  being  clerk  of  a  militia 
company;  Jainesville  R.  Co.  v. 
Fisher,  109  N.  C.  1,  13  L.  R.  A.  721 
(deputy  sheriff) ;  and  United  States 
v  Bixby,  9  Fed.  78  (notary  pub- 
lic). 
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everywhere  the  law  in  the  United  States  that  an  executor, 
as  well  as  an  administrator  or  trustee  by  appointment  of 
court,  must  be  of  full  age.  The  requirement  which  every- 
where exists  that  such  trustees  should  give  bond  for  the 
proper  performance  of  their  trust  would  of  itself  render 
infants  incapable  of  holding  such  trusts.18  An  infant 
may  be  authorized  by  an  adult  to  act  as  his  agent;  and 
as  such  agent  may  make  contracts  or  do  other  acts  which 
will  bind  his  principal.10 

§85.  The  contracts  of  infants.  The  older  common 
law  attempted  to  discriminate  between  different  classes 
of  contracts,  holding  that  such  contracts  as  were  clearly 
disadvantageous  to  an  infant,  such  as  penal  bonds  or  con- 
tracts of  suretyship  for  another,  were  void ;  such  as  were 
clearly  beneficial  to  the  infant  were  valid  and  binding, 
such  as  the  receipt  of  a  gift,  or  the  purchase  of  neces- 


18 — "All  persons  are  capable  of 
being  executors  that  are  capable  of 
making  wills,  and  many  others  be- 
sides, as  femes-coverts  and  infants; 
nay,  even  infants  unborn  or  en 
ventre  sa  mire,  may  be  made  ex- 
ecutors. But  no  infant  can  act  as 
such  till  the  age  of  seventeen  years; 
till  which  time  administration  must 
be  granted  to  some  other  durante 
minore  aetate."  2  Bl.  Com.  503. 
See,  also,  2  Kent's  Com.  242. 

The  above  statement  that  an  in- 
fant en  ventre  sa  mere  may  be 
made  an  executor  is  repeated  in 
an  exaggerated  and  evidently  absurd 
form,  viz.,  that  he  may  be  an 
executor,  in  Thelluson  v.  Woodford, 
4  Ves.  Jr.  227,  quoted  ante,  note 
4,  and  in  Swift  v.  Duffield,  5  Serg. 
and  R.  (Pa.)  38.  It  evidently  means 
nothing  more  than  that  a  testator 
when  drafting  his  will  might  desig- 
nate as  his  executor  a  child  still 
unborn;  his  ability  to  act  as  such 


would  depend  upon  his  capacity 
when  the  will  came  to  be  executed, 
which  might  be  years  later. 

As  to  the  modern  law,  see  2 
Kent's  Com.  242,  note  f;  Clark  v. 
Patterson,  214  111.  533,  105  Am.  St. 
Rep.  127;  Kidd  v.  Bates,  120  Ala. 
79,  74  Am.  St.  Rep  17,  41  L.  R.  A. 
154;  Bailey  v  Miller,  5  Ired.  L.  (N. 
C.)  444,  44  Am.  Dec  47. 

As  to  the  inability  of  infants  to 
be  appointed  administrators,  see 
Davis  v.  Miller,  106  Ala.  154; 
Carow  v.  Mowatt,  2  Edw.  Ch.  (N. 
Y.)  57;  Wallis  v.  Wallis,  69  N.  C. 
78. 

19 — Lyon  v  Kent,  45  Ala.  656; 
Des  Moines  Ins.  Co.  v.  Mclntire,  99 
Iowa  50;  Talbot  v.  Bowen,  1  A.  K. 
Marsh.  (Ky.)  436,  10  Am.  Dec.  747; 
Kanevsky  v.  N.  Y.  O.  &  W.  R.  Co., 
53  Misc.  (N.  Y.)  564. 

But  he  cannot  execute  a  power 
coupled  with  the  beneficial  inter- 
est. Thompson  v.  Lyon,  20  Mo.  155. 
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saries ;  and  such  as  could  not  be  clearly  classified  as  either 
harmful  or  beneficial  were  voidable  at  the  option  of  the 
infant.20 

But  these  rules  have  ceased  to  be  applied.  It  is  rec- 
ognized that  the  court  cannot  say  that  any  contract  is 
necessarily  harmful,  or  necessarily  beneficial;  and  it  is 
left  for  the  infant  himself  to  determine  the  question,  and 
to  avoid  his  contract  if  it  is  injurious  to  him ;  the  general 
rule  therefore  applies  to  all  contracts  (except  those  which 
are  legally  binding  upon  him)  that  they  are  voidable  and 
not  void.21 

§86.    What  contracts  are  binding  upon  the  infant. 

Let  us  first  then  consider  what  contracts  constitute  an 
exception  to  the  general  law,  and  are  binding  upon  the 
infant  although  he  may  desire  to  avoid  them. 

First,  such  contracts  as  he  could  be  compelled  by  law 
to  make  are  binding  upon  him,  if  he  voluntarily  makes 
them.  If,  for  instance,  he  has  received  payment  of  a 
mortgage,  his  release  of  the  mortgage  title,  which  he 


20—2  Kent  Com.  234-6;  Keane  v. 
Boycott,  2  H.  Bl.  511  (1795) ;  Tucker 
y.  Morelaud,  10  Pet.  (U.  S.)  58; 
U.  S.  v.  Bainbridge,  1  Mason  (U.  S.) 
71,  82;  Green  v.  Wilding,  59 
Iowa  679,  44  Am.  Rep.  696; 
Vent  v  Osgood,  19  Pick.  (Mass.) 
572;  Wheaton  v.  East,  5  Yerg. 
(Tenn.)  41,  26  Am.  Dec.  251;  Fonda 
v.  Van  Home,  15  Wend.  (N.  Y.) 
631,  30  Am.  Dec  77;  Nashville  R. 
Co.  v.  Elliott,  1  Coldw.  (Tenn.) 
611,  78  Am.  Dec.  506. 

21— Hall  v.  Butterfield,  59  N.  H. 
804,  47  Am.  Rep.  209;  Zouch  v. 
Parson b,  3  Burr.  1794;  Weaver  v. 
Jones,  24  Ala.  420;  Oliver  v. 
Houdlet,  13  Mass.  237,  7  Am. 
Dec.  134;  Whitney  v.  Dutch, 
14  Mass.  457,  7  Am.  Dec  229; 
Reed  v.  Batchelder,  1  Mete  (Mass.) 


559;  Coursalle  v.  Weyerhauser, 
69  Minn.  328;  Englebert  v.  Troxell, 
40  Nebr.  195,  42  Am.  St.  665, 
26  L.  R.  A.  177;  Bool  v.  Mix, 
17  Wend.  (N.  Y.)  119,  31  Am.  Dec. 
285;  Union  Central  Life  Ins.  Co.  v. 
Hilliard,  63  Ohio  St.  478,  81  Am.  St. 
Rep.  644,  53  L.  R.  A.  462;  Jones  v. 
Valentine,  122  Wise.  318;  Millsaps 
v.  Estes,  137  N.  C.  535,  107  Am.  St. 
Rep.  496,  70  L.  R.  A.   170. 

See  the  statement  of  the  confu- 
sion in  the  use  of  the  terms  "void" 
and  "voidable"  in  State  v.  Richmond, 
26  N.  H.  237,  and  in  Person  v. 
Chase,  37  Vt.  647,  88  Am.  Dec  630. 

The  entire  subject  of  the  "Con- 
tracts of  Infants"  is  discussed  in  a 
150  page  note,  with  copious  cita- 
tions of  authorities,  in  18  Am.  St. 
Rep.  573-724. 
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might  be  compelled  by  law  to  give,  is  valid  when  made 
voluntarily;  so  also,  if  he  has  received  property  in 
trust,  his  acts  in  the  due  performance  of  the  trust  will 
be  binding  upon  him;  and  his  purchases  made  for  the 
necessary  support  of  his  wife  or  children,  or  other  per- 
sons whom  he  may  have  been  legally  ordered  to  support, 
are  valid.22 

Secondly:  since  the  law  expressly  permits  infants  to 
enter  into  certain  relations,  the  contracts  by  which  such 
status  is  formed  are  legal.  The  most  frequent  case  of 
this  kind  is  the  contract  of  marriage,  which  by  the  stat- 
utes may  be  formed  at  an  age  below  that  of  majority. 
But  this  does  not  include  a  contract  for  a  future  mar- 
riage, the  contract  of  engagement  or  betrothal  as  it  is 
called.23  Military  service  is  also  permitted  to  infants, 
and  by  the  early  laws  of  our  old  states  apprenticeship 
was  a  status  defined  by  law  for  the  training  of  infants ; 
it  follows  that  the  contracts  of  enlistment,  and  of  appren- 
ticeship, made  in  accordance  with  the  special  require- 
ments of  the  statutes,  are  valid  and  enforceable.24 


22—2  Kent's  Com.  242;  Zouch  v. 
Parsons,  3  Burr.  1794;  Tucker  v. 
Moreland,  10  Pet.  (U.  S.)  58,  67; 
Elliott  v.  Horn,  10  Ala.  348,  44  Am. 
Dec.  488;  Nordholt  v.  Nordholt,  87 
Cal.  552,  22  A.  S.  R.  268;  Garvin 
v.  Burton,  8  Ind.  69;  McCall  v. 
Parker,  13  Mete.  (Mass.)  372,  46 
Am.  Dec.  735;  People  v.  Moores,  4 
Denio  (N.  T.)  518,  47  Am.  Dec.  272. 

In  Burton  v.  Anthony,  46  Oreg. 
47,  114  Am.  St.  Rep.  847,  it  was 
held  that  one  who  had  loaned 
money  to  an  infant  to  redeem  his 
real  estate  from  foreclosure  sale, 
on  his  promise  that  the  lender 
should  have  aU  the  rights  of  the 
foreclosing  mortgagee,  could  not  en- 
force the  promise,  or  claim  a  lien 
against  the  property.  The  sound- 
ness of  this  may  well  be  doubted. 

D.  R.— 14 


23 — 2  Kent's  Com.  243.  See  ante, 
§2. 

As  to  contracts  for  future  mar- 
riage, see  Cannon  v.  Alsbury,  1  A. 
K.  Marsh  (Ky.)  76,  10  Am.  Dec 
709;  Hunt  v.  Peake,  5  Cowen  (N. 
Y.)  475,  15  Am.  Dec  475;  Hamil- 
ton v.  Lomax,  26  Barb.  (N.  Y.)  615; 
Rush  v.  Wick,  31  Ohio  St.  521,  27 
Am.  Rep.  523;  Wells  v.  Hardy,  21 
Tex.  Civ.  Ap.  454. 

24 — As  to  enlistment,  see  Re 
Dewey,  11  Pick.  (Mass.)  265;  U.  S. 
v.  Bainbridge,  1  Mason  (U.  S.)  71; 
Com.  v.  Murray,  4  Binney  (Pa.) 
487,  5  Am.  Dec  412. 

As  to  apprenticeship,  Pardey  v. 
Am.  Ship  Windlass  Co.  20  R.  I. 
147,  78  Am.  St  Rep.  844;  contra, 
Clark  v.  Goddard,  39  Ala.  164,  84 
Am.  Dec  777. 
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Thirdly :  the  most  frequent  class  of  contracts  enforce- 
able against  an  infant  are  those  for  necessaries,  but  this 
topic  requires  more  careful  consideration. 

§87.  Contracts  of  the  infant  for  necessaries.  In 
order  to  make  the  contract  of  an  infant  enforceable  under 
this  head,  the  contract  must  be  for  the  direct  procure- 
ment of  necessaries.  In  applying  this  test  the  wealth 
or  poverty  of  the  infant,  and  the  usual  standard  of  life 
of  the  social  circle  in  which  he  moves,  are  of  some  weight; 
that  is  to  say,  a  youth  of  large  means  and  high  social 
position  might  be  held  capable  of  purchasing  articles 
which  are  in  their  nature  necessaries,  although  the  par- 
ticular articles  were  of  an  expensive  or  luxurious  char- 
acter. But  articles  of  mere  ornament,  fashion,  or  luxury 
are  never  admissible.25 

Of  course,  necessaries  include  food  and  clothing,  medi- 
cal and  dental  care,  and  proper  education  in  view  of  the 
infant's  means  and  prospects.26 


25 — "From  the  earliest  time  down 
to  the  present,  the  word  'necessa- 
ries' is  not  confined  in  its  strict 
sense  to  such  articles  as  are  neces- 
sary to  support  life,  but  extended 
to  articles  fit  to  maintain  the  par- 
ticular person  in  the  state,  situ- 
ation and  degree  in  which  he  is; 
and  therefore  we  must  not  take 
the  word  'necessaries'  in  its  unquali- 
fied sense.  •  •  •  All  such  arti- 
cle as  are  purely  ornamental  are  to 
be  rejected  as  they  cannot  be  requi- 
site for  any  one."  Baron  Parke  in 
Peters  v.  Fleming,  6  Mess.  &  W.  46. 

"The  practical  meaning  of  the 
term  has  always  been  in  some 
measure  relative,  haying  reference 
as  well  to  what  may  be  called  the 
conventional  necessities  of  others 
in  the  same  walk  of  life  with  the 
infant  as  to  his  own  pecuniary  con- 
ditions   and    circumstances."    Mid- 


dlebury  College  v.  Chandler,  16  Vt. 
683,  42  Am.  Dec  537. 

It  was  held  in  the  leading  ease 
of  Ryder  v.  Wombell,  L.  R.  4  Exch. 
32,  Thayer's  Oases  on  Evidence,  2nd 
ed.,  151,  that  a  pair  of  sleeve  but- 
tons made  of  crystals  set  in  gold 
and  ornamented  with  rubies  and 
diamonds,  and  a  silver  goblet  in- 
tended as  a  present  for  a  sporting 
patron,  where  "no  evidence  was 
given  of  anything  peculiar  in  the 
defendant's  statement  rendering  it 
exceptionally  necessary  for  him  to 
have  such  articles,"  were  so  clearly 
not  necessaries  that  the  judge 
should  have  taken  the  question 
from  the  jury  by  ordering  a  non- 
suit. 

26 — "An  infant  may  bind  himself 
to  pay  for  his  necessary  meat,  drink, 
apparel,  necessary  physic,  and  such 
other  necessaries,  and  likewise   for 
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Legal  services  may  sometimes  be  a  necessity  when  they 
are  required  for  his  reasonable  defense,  or  even  in  the 
necessary  assertion  of  his  personal  rights.27 

As  to  money,  a  similar  rule  is  applied  to  that  already 


his  good  teaching  or  instruction 
whereby  he  may  profit  himself 
afterwards."   Co.  Litt.  172a. 

"Those  things,  and  those  only, 
are  properly  to  be  deemed  neces- 
saries which  pertain  to  the  becom- 
ing and  suitable  maintenance,  sup- 
port, clothing,  health,  education 
and  appearance  of  the  infant  ac- 
cording to  his  condition  and  rank 
in  life,  the  employment  or  pursuit 
in  which  he  is  engaged,  and  the 
circumstances  in  which  he  may  be 
placed  as  to  profession  or  position." 
N.  H.  Mut.  Fire  Ins.  Co.  v.  Noyes, 
32  N.  H.  845. 

Middlebury  College  v.  Chandler, 
16  Vt.  683,  42  Am.  Dec.  537,  holds 
that  a  common  school  education  is 
a  necessary,  but  not  a  collegiate 
education.  In  1844  a  college  edu- 
cation was  more  exceptional  than 
now,  and  this  distinction  would 
probably  not  be  strictly  adhered  to 
at  the  present  time.  It  would  be 
rather  a  question  of  the  actual  suit- 
ability of  a  collegiate  education  for 
the  infant  in  question  in  view  of 
both  his  means  and  his  intellec- 
tual capacity. 

As  to  education  as  a  necessary, 
see  also  Cory  v.  Cook,  24  R.  I.  421; 
Turner  v.  Gaither,  83  N.  C.  537,  35 
Am.  Hep.  674  (medical  education) ; 
Mauldin  t.  Southern  University, 
126  Ga.  681,  8  Anno.  Gas.  130  (a 
course  in  stenography);  Interna- 
tional Text  Book  Co.  v.  Doran,  80 
Conn.  307;  International  Text  Book 
Co.  v.  Connelly,  206  N.  Y.  188; 
and  Nielsen  v.  International  Text 
Book  Co.,  106  Me.   174,  20  Anno. 


Cas.  591  (correspondence  school  in- 
struction). 

See,  also,  Strong  v.  Foote,  42 
Conn.  203  (dental  work);  Pyne  v. 
Wood,  145  MasB.  558  (a  bicycle). 

27— Crafts  v.  Carr,  24  R.  I.  397, 
96  Am.  St.  Rep.  721,  60  L.  R.  A. 
128,  an  action  for  legal  services 
in  a  successful  suit  to  recover 
damages  for  an  indecent  assault  on 
a  girl;  Munson  v  Washband,  31 
Conn.  303,  83  Am.  Dec.  151,  a  simi- 
lar case;  Barker  v.  Hibbard,  54  K. 
H.  539,  20  Am.  Rep.  160,  and  Askey 
v.  Williams,  74  Tex.  294,  5  L.  R. 
A.  176,  were  for  legal  services  in 
defense  of  the  defendant,  one 
against  a  bastardy  prosecution,  the 
other  against  a  prosecution  for  lar- 
ceny. 

Legal  services  for  the  protec- 
tion of  an  infant's  property  in- 
terests do  not  fall  within  the  class 
of  necessaries.  Mclsaac  v.  Adams, 
190  Mass.  117,  112  Am.  St.  Rep. 
321,  5  Anno.  Cas.  729;  Englebert 
v.  Troxell,  40  Nebr.  195,  42  Am. 
St.  Rep.  665,  26  L.  R.  A.  177. 

But  in  Owens  v.  -Gunther,  75  Ark. 
37,  5  Anno.  Cas.  130,  and  in  Searcy 
v.  Hunter,  81  Tex.  644,  26  Am.  St. 
Rep.  837,  the  distinction  taken  in 
Mclsaac  v.  Adams  is  denied,  and 
a  minor  held  liable  for  legal  serv- 
ices which  were  necessary  for  the 
protection  of  his  property  interests. 

In  Epperson  v.  Nugent,  57  Miss. 
45,  34  Am.  Rep.  434,  it  was  held, 
where  an  infant  who  had  no  guar- 
dian employed  counsel  by  whose 
services  an  estate  was  secured,  "that 
the  reasonable  fees  of  such  counsel 
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stated  in  the  case  of  married  women.  A  borrowing  of 
money  would  nevfer  be  at  law  a  legitimate  contract  bind- 
ing on  an  infant.  But  if  the  money  borrowed  was  act- 
ually expended  for  necessaries,  the  lender  might,  by  a 
court  acting  upon  equitable  principles,  be  subrogated  to 
the  rights  of  the  merchant  who  supplied  the  necessary 
articles,  and  be  permitted  to  recover  the  amount  of  his 
loan.*8 

Undoubtedly,  with  the  increase  of  the  general  stand- 
ard of  living  and  expenditure,  the  rule  as  to  what  would 
be  necessaries  for  an  infant  tends  to  grow  more  liberal, 
and  the  older  cases  to  lose  their  value  as  precedents. 

Not  only  must  the  articles  be  of  such  a  kind  as  to  be 
necessaries,  but  the  infant  must  in  fact  be  in  need  of 
them.  If  he  is  already  supplied,  or  if  he  is  living  with 
his  parents  who  are  willing  to  supply  his  requirements, 
his  contracts  for  Such  articles  will  not  be  binding.20 


should  be  paid  out  of  the  estate  thus 
obtained." 

The  fees  to  be  paid  to  counsel 
in  such  ease  are  not  to  be  fixed  by 
contract  with  the  infant,  but  by 
the  court  in  which  the  litigation 
was  had.  Connor  v.  Ashley,  57  S. 
C.  300. 

2&— Kilgore  v.  Kich,  S3  Maine 
305<  23  Am.  8t.  Rep.  780,  12  L.  R. 
A.  859;  Swift  v.  Bennett,  10  Coin. 
(Mass.)  436;  Bradley  t.  Pratt,  23 
Vt.  378. 

But  this  does  not  apply  where 
the  money  was  used  for  the  pro- 
tection of  property  interests  and  not 
of  personal  rights.  Burton*  v.  An* 
thony,  46  Ore.  47,  114  Am.  St.  Rep. 
847,  stated,  ante,  note  22. 

See  the  similar  rule  as  to  married 
women,  ante,  1 81. 

29— Naflh  y.  Inman,  19061  9 
K.  B.  1,  14  Anno.  Gas.  682;  John- 
stone y.  Marks,  L.  R.  19  Q.  B.  Dry. 
509;  Mauldin  v.  Southern  Univer- 


sity, 126  Ga.  681,  8  Anno.  Cas.  130; 
Decell  v.  Lewenthall,  57  Miss.  331, 
34  Am.  Rep.  449;  Kline  v.  L'Amo- 
reus,  2  Paige  Oh.  (N.  Y.)  419,  22 
Am.  Dec.  652;  Goodwin  v.  Alex- 
ander, 165  N.  Y.  289,  55  L.  R.  A. 
781;  Guthrie  v.  Murphy,  4  Watts 
(Pa.)  80,  28  Am.  Dec.  681;  Johnson 
y.  Lines,  6  Watts  &  a  (Pa.)  80,  40 
Am.  Dec.  542;  Hall  v.  Connolly,  3 
McC.  L.  (S.  C.)  6,  15  Am.  Dec  613. 

The  quantity  furnished  by  the 
defendant,  as  well  as  the  kind  of 
goods,  may  be  considered  in 
determining  where  the  goods  were 
necessaries;  as  in  Johnson  y.  Lines, 
6  Watts  &  8.  (Pa.)  80,  40  Am.  Dec 
542,  where  the  plaintiff  sold  a  minor 
twelve  coats,  seventeen  vests, 
twenty-three  pantaloons,  three 
bowie  knives,  sixteen  pen-knives, 
eight  whips,  thirty-nine  handker- 
chiefs and  five  canes,  besides  other 
furnishings,  in  sixteen  months. 

Where  a  minor  was  living  with 
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§88.  The  contract  must  be  for  articles  of  personal 
necessity.  The  class  of  necessaries  is  confined  to  those 
required  for  the  personal  benefit  of  the  infant.  The  law 
does  not  favor  or  sanction  an  infant  going  into  business/ 
and  therefore  any  business  contracts  are  disapproved; 
and  if  he  owns  any  property,  which  requires  expenditures 
for  its  proper  management  or  care,  the  policy  of  the  law 
is  that  such  property  should  be  cared  for  and  adminis- 
tered by  a  guardian.  Contracts  of  the  infant,  therefore, 
for  the  rent  of  a  store,  for  legal  services  required  for  the 
carrying  on  of  business  or  protection  of  property  inter- 
ests, for  the  making  of  repairs  or  improvements,  or  for 
the  procurement  of  insurance,  are  not  valid  if  made  by 
the  infant  himself  without  the  intervention  of  a  guar- 
dian.80 

But  the  personal  benefit  of  the  infant  includes  that  of 
his  wife  and  children. 

§89.  The  contract  itself  is  not  enforceable.  The 
important  qualification  exists  to  the  liability  of  the  in- 
fant upon  a  contract  for  necessaries  that  the  contract  it- 
self is  not  enforceable.    The  infant  is  merely  compellable 


his  father,  who  supported  him  to 
the  extent  of  his  ability,  a  phy- 
sician, who  attended  him  without 
notifying  either  him  or  the  father 
that  he  intended  to  look  to  the  boy 
for  his  pay,  cannot  sue  the  minor 
because  the  father  proved  unable 
to  pay  him.  Hoyt  v.  Casey,  114 
Mass,  397,  19  Am.  Rep.  371. 

30— Tapper  ▼.  Cadwell,  19  Mete 
(Mass.)  559,  46  Am.  Dec.  704; 
Ryan  v.  Smith,  165  Mass.  303; 
McCarthy  v.  Carter,  49  111.  58,  95 
Am.  Dec.  572;  House  v.  Alexander, 
105  Ind.  109,  55  Am.  Rep.  189; 
Decell  ▼.  Lewenthall,  57  Miss,  331, 


34  Am.  Rep.  449;  N.  H.  Mut.  Fire 
Ins.  Co.  v.  Noyes,  32  N.  H.  345; 
Freeman  v.  Bridges,  4  Jones  L.  (49 
N.  C.)  1,  67  Am.  Dec  258;  Burton 
y.  Anthony,  46  Ore.  47,  114  Am.  St. 
Rep.  847;  Phillips  y.  Lloyd,  1R  R. 
I,  99;  Rainwater  v.  Dunham,  2  Nott 
&  McC  (S.  C.)  524,  10  Am.  Deo. 
637;  Grace  t.  Hall,  2  Humph. 
(Xenn.)  27,  36  Am.  Dec.  296;  Wal- 
lace v.  Leroy,  57  W.  Va.  263,  110 
Am,  St.  Rep.  777. 

As  to  legal  services  for  the  pro- 
tection of  property  rights,  see  ante, 
note  27, 
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to  pay  a  reasonable  price  for  the  necessaries  that  have 
been  furnished  to  him. 

He  is  liable  for  a  quantum  meruit:  on  the  implied  con- 
tract resulting  from  his  receipt  of  the  necessary  articles! 
but  not  on  his  express  contract.81 

He  is  not  bound  therefore  by  an  account  stated,  nor  by 
his  note  or  bill  of  exchange  for  the  agreed  price.83 

And  he  is  not  bound  by  a  contract  for  future  neces-. 
saries  which  he  rescinds  before  they  are  furnished;  or 
when  only^i  part  have  been  furnished!  for  which  he  has 
paid.88 

§90.  Other  contracts  are  voidable.  Contracts  not 
within  the  exceptions  above  stated  are  voidable.84 

It  makes  no  difference  that  the  infant  has  been  emanci- 
pated by  his  father,  or  is  married,85  or  is  engaged  in  busi- 


31 — Gregory  v.  Lee,  64  Conn.  407, 
25  L.  R.  A.  16;  Wallin  v.  Highland 
Park,  127  Iowa  131,  4  Anno.  Oas. 
421;  Trainer  v.  Trumbull,  141 
Mass.  527.  See,  also,  the  opinion 
of  Moulton,  J.,  in  Nash  v.  Inman, 
1908,  2  K.  6.  1,  14  Anno.  Gas.  682. 

It  is  held  in  Stone  v.  Dennison, 
13  Pick.  (Mass.)  1,  23  Am.  Dec. 
564,  that  an  infant  who  has  con- 
tracted for  necessaries  is  liable  on 
"such  a  species  of  express  contract, 
and  in  such  a  form  of  action,  as 
leaves  the  nature,  terms  and  con- 
sideration of  the  contract  open  to 
inquiry,  and  then  only  by  such  con- 
tract as  shall  appear  at  the  time 
to  hare  been  fair,  reasonable  and 
beneficial  to  the  minor."  With  this 
agrees  Bradley  v.  Pratt,  23  Vt. 
387. 

In  Ayres  v.  Burns,  87  Ind.  245 
44  Am.  Rep.   759,  an   infant   was 
held   not   liable   to   reimburse   one 
who  had  become  surety  on  the  in- 


fant's note  given  for  necessaries, 
and  had  been  compelled  to  pay  the 
note.  Conn  v.  Ooburn,  7  N.  H.  368, 
26  Am.  Dec.  746,  decides  the  oppo- 
site way  on  exactly  the  same  facts. 

32— Earle  v.  Reed,  10  Mete 
(Mass.)  387;  Swasey  v.  Vander- 
heyden,  10  Johns.  (N.  Y.)  33.  See, 
also,  the  proceeding  note. 

33 — Gregory  v.  Lee,  64  Conn.  407, 
25  L.  R.  A.  16;  Wallin  v.  Highland 
Park,  127  Iowa  131,  4  Anno.  Cas. 
421;  Jones  v.  Valentine,  122  Wise 
318. 

34— Mason  v.  Wright,  13  Mete. 
(Mass.)  306;  Person  v.  Chase,  37 
Vt.  647,  88  Am.  Dec.  630;  Tetrow 
v.  Wiseman,  40  Ind.  148.  See,  also, 
ante,  note  21. 

35 — Tenn.  Mfg.  Co.  v.  James,  91 
Tenn.  158,  30  Am.  St.  Rep.  865,  15 
L.  R.  A.  211;  Harrod  v.  Myers,  21 
Ark.  592,  76  Am.  Dec.  409;  Youse 
v.  Norcroms,  12  Mo.  549,  51  Am. 
Dee.  175. 
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ness,86  or  is  nearly  twenty-one  years  of  age  and  of  actual 
business  capacity.87 

Nor  does  it  make  any  difference  that  the  other  party 
supposes  the  infant  to  be  of  full  age,38  nor  even  that  the 
infant  when  be  made  the  contract  declared  that  he  was 
of  full  age.89 


36 — Tapper  v.  Cadwell,  12  Mete. 
(Mass.)  559,  46  Am.  Dec.  704; 
Ryan  v.  Smith,  162  Mass.  303; 
Folds  y.  Allardt,  35  Minn.  488; 
Studwell  v.  Shatter,  54  N.  Y.  249. 

Contra,  in  Georgia,  Iowa,  Kan- 
sas, by  statute.  Code  of  Georgia, 
9  3650;  Ullmer  v.  Fitzgerald,  106 
Ga.  815,  Code  of  Iowa,  §3190; 
Beiokler  v.  Guenther,  121  Iowa  519; 
G.  S.  Kans.,  1905,  §  4376. 

37 — "A  minor  who  has  nearly 
attained  his  majority  may  be  as 
able,  in  fact,  to  protect  his  inter- 
ests in  a  contract  as  a  person  who 
has  passed  that  period.  But  the 
law  must  necessarily  fix  some  pre- 
cise age  at  which  persons  shall 
be  held  sui  juris.  It  cannot  meas- 
ure the  individual  capacity  in  each 
case  as  it  arises.  It  must  hold  the 
youth  who  has  nearly  reached  his 
majority  to  be  no  more  bound  by 
his  contract  than  a  child  of  tender 
years."  McCarthy  v.  Carter,  49 
111.  53,  95  Am.  Dec.  572.  This  prin- 
ciple is  also  illustrated  by  most 
or  all  of  the  cases  in  the  following 
notes. 

38 — Baker  v.  Stone,  136  Mass. 
405;  Alvey  v.  Reed,  115  In<L  148, 
7  Am.  St.  Rep.  148. 

This  rule  has  been  changed  by 
statute  in  Iowa  and  Kansas.  Code 
of  Iowa,  §3190;  G.  8.  Kans.  1905, 
§  4376. 

39— Sims  t.  Everhardt,  102  U.  S. 
300;  Wieland  v.  Kobick,  100  111. 
16,  51  Am.  Rep.  676;   Merriam  ▼. 


Cunningham,  11  Cush.  (Mass.)  40; 
Conrad  v.  Lane,  26  Minn.  389,  37 
Am.  Rep.  412;  Ridgeway  v.  Her- 
bert, 150  Mo.  506,  73  Am.  St.  Rep. 
464;  Burley  v.  Russel,  10  N.  H. 
184,  34  Am.  Dec  146;  Conroe  v. 
Birdsall,  1  Johns.  Cas.  (N.  Y.)  127, 
1  Am.  Dec.  105;  N.  Y.  Bldg.  & 
Loan  Co.  v.  Fisher,  23  App.  Div. 
(N.  Y.)  363,  48  N.  Y.  Supp. 
152;  Loan  Asso.  v.  Black,  119 
N.  C.  323;  Keen  v.  Coleman,  39  Pa. 
St.  297,  80  Am.  Dec.  524;  Whit- 
comb  y.  Joslyn,  51  Vt.  79,  31  Am. 
Rep.  678;  Kirkham  v.  Wheeler-Os- 
good  Co.,  39  Wash.  415,  4  Anno. 
Cas.  532  and  note. 

Contra,  Commander  v.  Brazile,  88 
Miss.  668,  9  L.  R.  A.  (N.  S.)  1117; 
Damron  v.  Com.,  110  Ky.  268,  96 
Am.  St.  Rep.  453;  Kemp  v.  Cook,  18 
Md.  130,  79  Am.  Dec.  681. 

But  in  equity  an  infant  or  former 
infant  is  held  to  be  estopped  by 
false  representations  that  he  was 
of  age,  made  when  the  contract 
was  entered  into,  if  to  permit  the 
defense  of  infancy  to  avail  would 
operate  a  fraud.  Hayes  v.  Parker, 
41  N.  J.  Eq.  631;  Ferguson  v.  Bobo, 
54  MisB.  121;  Watson  v.  Ruder- 
man,  79  Conn.  387;  International 
Land  Co.  v.  Marshall,  22  Okla.  693, 
19  L.  R.  A.  (N.  S.)  1056. 

"At  law  it  is  conclusively  pre- 
sumed that  a  person  within  the 
age  of  twenty-one  is  unfit  for  busi- 
ness, and  that  every  contract  into 


216 


THE  LAW  OF  PERSONS  OB  DOMESTIC  RELATIONS 


But  the  contracts  are  voidable  only  and  not  void ;  that 
is,  neither  the  adult  contracting  party,  nor  any  third  per- 
son, can  attack  their  validity,  and  the  law  will  enforce 
them  unless  i£e  infant  by  some  act  of  avoidance  asserts 
his  privilege. 

Even  such  business  contracts  as  deeds,  leases,  notes, 
endorsements,  are  not  absolutely  void;  and  if  an  adult 
and  an  infant  form  a  partnership,  the  partnership  will  be 
a  fact,  the  other  partners  will  be  bound  by  the  partner- 
ship liabilities,  persons  contracting  with  the  firm  will  be 
liable  to  it,  and  the  only  defect  attaching  to  the  partner- 
ship is  that  the  infant  himself  can  avoid  liability  by  his 
plea  of  infancy.40 


which  he  enters  is  to  his  disad- 
vantage, and  that  he  is  incapable 
of  fraudulent  acts  which  will  estop 
him  from  interposing  the  shield  of 
infancy  against  its  enforcement.  In 
equity,  however,  this  rigid  rule  has 
its  exceptions.  Equity  will  regard 
the  circumstances  surrounding  the 
transaction,  the  appearance  of  the 
minor,  his  intelligence,  the  character 
of  his  representations,  the  advan- 
tage he  has  gained  by  the  fraudu- 
lent representations,  and  the  disad- 
vantage to  which  the  person  de- 
ceived has  been  put  by  them,  in 
determining  whether  he  should  be 
permitted  to  invoke  successfully 
the  plea  of  infancy."  Hayes  v. 
Parker,  supra. 

As  to  the  infant's  liability  in  an 
action  of  tort,  for  fraud  in  mis- 
representing his  age,  see,  post,  §  100. 

40— Whitney  v.  Dutch,  14  Mass. 
457,  7  Am.  Dec.  229;  Pelletier  v. 
Couture,  148  Mass.  269,  1L.R.A. 
863;  Shirk  v.  Schultz,  113  Ind.  578; 
Folds  v.  Allardt,  35  Minn.  488; 
Gordon  v.  Miller,  111  Mo.  Ap.  342; 
Miller  v.  Sims,  2  Hill  (S.  G.)  479; 
Yates  v.  Lyon,  61  N.  Y.  344;  Con- 


tinental Nat.  6k.  ▼.  Strauss,  137 
N.  Y.  148. 

"There  can  be  no  question  but 
that  an  infant  may  become  inter- 
ested in  business  as  a  general  part- 
ner. *  *  #  If  the  general  part- 
ner, or  one  of  the  general  partners, 
is  a  minor,  he  is  nevertheless 
responsible  for  all  partnership 
engagements,  and  will  be  unless 
and  until  he  elects  to  set  up  the 
personal  plea  of  infancy.  But  that 
he  will  do  so  is  not  to  be  pre- 
sumed. To  the  contrary  is  the  pre- 
sumption. It  would  be  an  immoral 
presumption  to  entertain  that  a 
person  who  enters  into  engage- 
ments with  others  will  resort  to 
the  plea  of  infancy  to  avoid  them 
thereafter.  The  law  has,  with  a 
great  solicitude  for  the  interests 
of  infants,  thrown  about  them  a 
protecting  arm,  and  accords  to 
them  the  privilege  to  plead  their 
incapacity,  if  they  desire  to  escape 
from  the  compliance  with  or  the 
result  of  some  contract.  It  does  not 
and  cannot  perhaps,  unfortunately,  . 
make  a  distinction  in  favor  of  those 
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§91.  The  avoidance  of  the  contract,  l.  Who  can 
Avoid.  It  follows  from  what  was  said  above  that  the 
privilege  of  avoidance  is  personal  to  the  infant;  if  the 
infant  is  still  living,  no  one  but  himself  can  avoid  the 
contract ;  but  if  he  is  dead,  his  heirs  or  personal  represen- 
tatives may  do  so.41  The  other  party  to  the  contract  is 


who  honestly  Beek  to  be  relieved 
of  some  advantage  taken  of  them 
in  their  minority  as  against  those 
who  ufled  the  plea  of  infancy  to 
take  an  advantage  of  others.  The 
law  does  not  compel  them  to  set 
up  the  plea,  any  more  than  it 
stamps  their  engagements  as  void." 
Continental  Nat.  Bk.  v.  Strauss, 
supra, 

41— Keane  v.  Boycott,  2  H.  Bl. 
511;  Union  Gent.  Life  Ins.  Co.  v. 
Hilliard,  63  Ohio  St.  478,  81  Am. 
St.  Rep.  644,  53  L.  R,  A.  462. 

The  infant's  administrator,  Per- 
son v.  Chase,  37  Vt.  647,  85  Am. 
Dec.  630;  Smith  v.  Mayo,  9  Mass. 
62,  6  Am.  Dec.  28;  Harvey  v. 
Briggs,  68  Miss.  60;  or  his  heirs, 
Sayles  v.  Christie,  187  111.  420;  Har- 
ris v.  Ross,  86  Mo.  89,  56  Am.  Rep. 
411;  may  disaffirm  his  contract  after 
his  death,  if  there  has  been  no 
sufficient  ratification  by  him.  His 
privies  in  estate  by  deed  or  will 
cannot  disaffirm.  Harris  v.  Ross, 
112  Ind.  314;  Riley  v.  Dillon,  148 
Ala.  283;  Bozeman  v.  Browning,  31 
Ark.  364.  But  the  phrase  "privies 
in  estate"  in  this  connection  does 
not  include  one  to  whom  the  infant, 
after  coming  of  age,  had  made  a 
deed  in  derogation  of  his  deed  made 
in  infancy;  and  such  grantee  may 
avoid  the  infant's  deed.  Brecken- 
rldge  v.  Ormsby,  1  J.  J.  Marsh. 
(Ky.)  236,  19  Am.  Dec.  71.  His 
creditors  cannot  avoid  his  contract; 
Kendall     v.     Laurence,     22     Pick. 


(Mass.)  540;  nor  can  a  subsequent 
lienor;  Baldwin  v.  Rosier,  1  Mc- 
Crary  (U.  S.  C.  Ct.)  384. 

In  Watson  v.  Ruderman,  79  Conn. 
687,  it  was  held  that  where  an 
infant  had  bought  land  and  given 
back  a  mortgage  for  the  purchase 
price,  a  demand  by  the  mortgagee 
for  a  judgment  which  should  either 
foreclose  the  mortgage  or  rescind 
the  entire  transaction,  could  not 
be  granted,  since  the  infant  is 
entitled  to  exercise  his  option  at 
majority,  and  the  court  cannot 
exercise  it  in  his  place. 

But  it  is  said  in  Hobbs  v.  Nash- 
ville R.  Co.  122  Ala.  602,  82  Am. 
St.  Rep.  103,  that  when  the  rights 
of  the  parties  came  before  a  court 
of  equity,  "the  court  may  elect  for 
the  infant  with  a  view  to  his  interest 
but  it  will  so  decree  as  not  to  allow 
him  the  unfair  advantage  of  avoid- 
ing the  transaction  while  retaining 
its  fruits." 

It  was  held  in  OHourke  v.  Han- 
cock Mut.  Life  Ins.  Co.,  23  R.  I. 
457,  91  Am.  St.  Rep.  643,  57  L. 
R.  A.  496,  that  the  beneficiary  of 
a  life  insurance  policy  might  set 
up  the  infancy  of  the  assured  in 
reply  to  a  defense  based  upon  a 
statement  of  the  assured  in  the 
application,  which  by  the  terms  of 
the  policy  was  a  warranty.  This 
decision  seems  very  questionable; 
the  warranties  of  the  assured  are 
one  side  of  the  contract,  and  the 
agreement  by  the  company  to  pay 
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bound  thereby,  until  the  infant  shall  have  exercised  his 
right  to  avoid.42 

For  instance,  in  a  contract  of  service,  while  the  infant 
employee  may  quit  the  service  at  any  time  without  liabil- 
ity for  damages  therefor,  the  adult  employer  is  bound  as 
if  both  parties  were  of  age.  So  also,  in  a  contract  be* 
tween  an  adult  and  an  infant  for  future  marriage,  the 
contract  is  binding  upon  the  adult,  although  it  may  be 
repudiated  by  the  infant.48 

In  one  respect  the  adult  party  to  such  a  contract  has 
been  relieved  from  possible  injustice;  it  has  been  held 
that  a  court  of  equity  will  not  decree  specific  perform- 
ance of  a  contract  against  an  adult,  when  the  agreement 


the  loss  is  the  other;  it  is  not  in 
accordance  with  principle  to  hold 
that  the  plaintiff  can  repudiate  one 
side  of  a  bilateral  contract  and 
enforce  the  other.  Would  it  not  be 
as  defensible  to  say  that  the  infant 
might  refuse  to  pay  his  premiums, 
and  still  hold  the  company  liable 
in  case  of  a  loss? 

The  cases  do  not  make  it  quite 
clear  whether  or  not  the  guardian 
of  a  minor  can  exercise  in  his  be- 
half the  right  to  disaffirm  a  con- 
tract. There  is  a  dictum  in  Stafford 
v.  Roof,  9  Cow.  (N.  Y.)  626,  that 
he  can  do  so.  Chandler  v.  Simmons, 
97  Mass.  508,  93  Am.  Dec.  117, 
holds  that  the  guardian  of  an  adult 
who  has  been  adjudged  incompetent 
may  disaffirm  his  contracts.  On  the 
other  hand  it  is  said  in  Oliver  v. 
Houdlet,  13  Mass.  237,  7  Am.  Dec. 
134,  that  the  guardian  cannot  avoid 
a  contract  from  which  his  minor 
ward  derives  a  benefit;  and  in  Dun- 
ton  v.  Brown,  31  Mich.  182,  it  is 
denied  that  either  the  guardian  or 
the  infant  himself  can  avoid  the 
infant's  contract  during  minority. 

It  would  seem  more  consistent 
with   the   general    nature   of    the 


guardian's  power  to  deny  to  him 
this  right.  The  right  of  the  infant 
to  avoid  or  disaffirm  at  his  election, 
when  he  comes  of  age,  is  a  valuable 
right  of  which  the  guardian  should 
not  deprive  him.  If,  as  held  in  Wat- 
son v.  Buderman,  guprc^  an  equity 
court  cannot  make  the  election  for 
the  infant,  it  would  seem  a  fortiori 
that  the  appointee  and  representa- 
tive of  the  probate  court  could  not 
do  so. 

42 — Patterson  v..  Lippincott,  47 
N.  J.  L.  457,  64  Am.  Rep.  178; 
Nashville  R.  Co.  v.  Elliott,  1  Coldw. 
(Tenn.)   611,  78  Am.  Dec.  306. 

43 — As  to  contracts  of  service', 
see  Gaffney  v.  Hay  den,  110  Mass. 
137,  14  Am.  Rep.  5S0;  Widrig  v. 
Taggart,  51  Mioh.  103;  Dearden  v. 
Adams,  19  R.  I.  217.  As  to  con- 
tracts for  marriage,  see  Hunt  v. 
Peake,  5  Cow.  (N.  Y.)  475,  15  Am. 
Dec.  475;  Willard  v.  Stone,  7  Cow. 
(N.  Y.)  22,  17  Am.  Dec.  496;  Cannon 
v.  Alsbury,  1  A.  K.  Marsh.  (Ky.) 
76,  10  Am.  Dec.  709;  Warwick  v. 
Cooper,  5  Sneed  (Tenn.)  659;  Rush 
v.  Wick,  31  Ohio  St.  521,  27  Am. 
Rep.  523. 
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of  the  other  party,  who  is  an  infant,  is  still  unperformed 
and  may  be  repudiated  by  him.44 

§92.  2.  When  the  infant  may  avoid  his  contract. 
A  deed  of  land  executed  by  an  infant  cannot  be  finally 
and  effectively  avoided  until  he  is  of  age;  but  he  may 
during  minority  re-enter  and  take  the  rents  and  profits, 
leaving  the  final  determination  of  the  title  to  the  land  to 
be  settled  when  he  arrives  at  full  age.46 

But  other  contracts  he  may  avoid  either  during  his 
infancy,  or  after  he  comes  of  age.46    The  question  how 


44 — Flight  v.  Bolland,  4  Russ.  Ch. 
298;  Pomeroy  on  Spec.  Pert.,  2nd 
ed.,  §  172,  note  1. 

45— Sims  v.  Everhardt,  102  U.  S. 
300;  Singer  Mfg.  Co.  v.  Lamb,  81 
Mo.  221;  McCarthy  v.  Nicrosi,  72 
Ala.  332,  47  Am.  Rep.  418. 

"There  is  some  diversity  in  the 
books  as  to  the  proper  time  of 
avoiding  the  deed  of  an  infant,  some 
cases  intimating  that  it  cannot  be 
done  till  the  infant  arrives  of  age, 
some  that  the  disaffirmance  should 
be  before  that  time,  and  others 
holding  the  time  to  be  immaterial, 
so  that  disavowing  the  deed  shall 
not  be  so  long  delayed  as  to  work 
its  ratification.  Of  course,  when  a 
former  deed  is  to  be  invalidated  by 
a  subsequent  deed  to  another  per- 
son, it  must  be  done  after  a  full 
age,  for  the  same  want  of  capacity 
that  makes  the  first  revocable  would 
annul  the  second  deed;  but  the  act 
of  infancy  can  be  revoked  by  enter- 
ing upon  the  land  and  taking  the 
profits  while  an  infant."  Harrod  v. 
Myers,  21  Ark.  592,  76  Am.  Deo. 
409. 

Kent  says  (11:237) :  "The  infant's 
privilege  of  avoiding  acts  which  are 
matters  of  record,  as  fines,  recov- 
eries   and    recognizances,    is    much 


more  limited  in  point  of  time  than 
his  privilege  of  avoiding  matters 
en  pais.  The  former  must  be 
avoided  by  him  by  writ  of  error, 
or  audita  querela,  during  his  min- 
ority, when  his  nonage  can  be  tried 
by  the  court  by  inspection;  but 
deeds,  writings  and  parol  contracts 
may  be  avoided  during  infancy  or 
after  he  is  of  age,  by  his  dissent, 
entry,  suit,  or  plea,  as  the  case  may 
require." 

46 — Riley  v.  Mallory,  33  Conn. 
201;  Rice  v.  Boyer,  108  Ind.  472, 
58  Am.  Rep.  53;  Shipley  v.  Smith, 
162  Ind.  526;  Adams  v.  Beall,  67 
Md.  53,  1  Am.  St.  Rep.  379;  Willis 
v.  Twambly,  13  Mass.  204;  Carr 
v.  Clough,  26  N.  H.  280,  59  Am.  Dec 
345;  Price  v.  Furman,  27  Vt.  268, 
65  Am.  Deo.  174. 

Ergo,  if  an  infant  procure  a 
policy  of  life  insurance,  and  after- 
ward during  infancy  surrender  it' 
for  the  cash  surrender  value,  the 
latter  transaction  operates  as  a 
rescission  of  the  first,  and  is  final. 
Pippen  v.  Mut.  Ben.  Life  Ins.  Co. 
130  N.  C.  23,  57  L.  R.  A.  505. 

But  in  Michigan  it  is  held  that 
he  cannot  avoid  his  contract  during 
infancy,  and  therefore  one  who  had 
accepted   a   sum   in  settlement   of 
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soon  after  he  comes  of  age  he  must  avoid  his  contract, 
in  order  to  avoid  the  implication  of  ratification  by  in- 
action, is  discnssd  hereafter  under  the  head  of  ' '  Implied 
Ratification,"  §  99. 

§  93.  3.  How  he  may  avoid  it.  If  the  act  in  question 
be  a  deed,  or  a  matter  of  judicial  record,  as  in  the 
case  of  the  common  law  fine  or  recovery,  the  ancient 
law  was  that  it  could  be  avoided  only  by  an  act  of  equal 
solemnity ; 47  while  it  might  be  ratified  in  a  less  formal 
manner  by  any  act  showing  an  intention  to  let  the  tran- 
saction stand. 

The  modern  law  is  not  so  much  accustomed  as  was  the 
ancient  law  to  measure  degrees  of  solemnity,  or  to  esti- 
mate the  binding  quality  of  contracts  by  the  ceremonial 
accompanying  them;  but  it  is  still  true,  and  the  rule  is 
one  of  common  sense,  that  the  disaffirmance  of  a  deed, 
which  really  operates  as  a  reconveyance  of  the  land,  and 
changes  a  recorded  real  estate  title,  must  be  done  in  such 
definite  and  unmistakable  manner  as  not  to  leave  the 
title  iu  doubt.    A  new  deed  to  another  party,48  a  formal 


personal  injuries  could  not  later, 
before  majority,  repudiate  the 
settlement  and  sue  for  the  injury. 
Lansing  v.  Mich.  Gen.  R.  Co.  126 
Mich.  663,  85  Am.  St.  Rep.  This  is 
said  in  the  note,  %1  L.  R.  A.  (N.  8.) 
691,  to  be  the  only  case  supporting 
that  proposition. 

If  during  infancy  an  infant  avoid 
a  purchase  which  he  had  made,  and 
surrender  up  the  property  to  the 
seller,  intending  to  give  up  all  his 
interest  in  it,  the  avoidance  is  final; 
and  he  cannot  afterward  affirm 
the  purchase  and  reclaim  the  prop- 
erty. Edgerton  v.  Wolf,  6  Gray 
(Mass.)  453. 

47— Tucker  v.  Moreland,  10  Pet. 
(XL  S.)  58,  72;  Jackson  v.  Carpen- 


ter, 11  Johns.  (N.  T.)  539;  Jackson 
v.  Burchin,  14  Johns.  (N.  Y.)  124. 

48 — Tucker  v.  Moreland,  10  Pet. 
(U.  6.)  58,  72;  Beauchamp  v.  Ber- 
tig,  90  Ark.  351,  23  L.  R.  A.  (N.  S.) 
659;  Ison  v.  Cornett,  116  Ky.  92; 
Craig  v.  Van  Bebber,  100  Mo.  584, 
18  Am.  St.  Rep.  569;  Cresinger  v. 
Welch,  15  Ohio  156,  45  Am.  Dec 
565;  Mustard  v.  Wohlford,  15 
Qratt.  (Va.)  329,  76  Am.  Dec  209. 

But  the  second  deed  must  be  evi- 
dently inconsistent  with  and  show 
an  intention  to  revoke  the  first; 
ergo,  a  quit-claim  deed  given  after 
the  grantor  has  reached  the  age 
of  majority  does  not  constitute  an 
avoidance  of  a  mortgage  executed 
to  a  different  person  during  min- 
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entry  and  retaking  of  possession,40  the  bringing  of  an 
action  for  the  recovery  of  the  land,50  or  any  other  open 
and  definite  disavowal  of  the  contract,51  is  sufficient. 

As  to  contracts  in  pais,  any  definite  act  of  the  infant, 
or  of  the  former  infant  after  he  has  come  of  age,  which 
declares  his  intention  to  repudiate  the  contract  and  as- 
sert his  privilege  of  infancy,  is  sufficient ;  as,  if  the  con- 
tract were  a  purchase  of  property,  a  return  of  the  prop- 
erty and  a  demand  for  the  consideration  ;52  if  it  were  a 
sale  of  property,  the  retaking  or  demanding  the  prop- 
erty ; 58  if  it  were  a  contract  to  do  certain  things  in  the 


ority.  Singer  Mfg.  Go.  v.  JJamb,  81 
Mo.  221;  Shreeves  v.  Caldwell,  135 
Mich.  323,  3  Anno.  Cas.  592. 

49 — Tucker  v.  Moreland,  10  Pet. 
<U.  S.)  58,  73;  Worcester  v. 
Eaton,  13  Mass.  371,  375. 

50— Englebert  v.  Troxell,  40  Nebr. 
195,  42  Am.  St.  Rep.  665,  26  L.  R. 
A.  177;  Craig  v.  Van  Bebber,  100 
Mo.  584,  18  Am.  St.  Rep.  569; 
Goodnow  y.  Empire  Lumber  Co.  31 
Minn.  468,  47  Am.  Rep.  798;  Phil- 
lips v.  Green,  3  A.  K.  Marsh.  (Ky.) 
7,  13  Am.  Dec.  124;  Lanning  v. 
Brown,  84  Ohio  St.  385,  Anno.  Cas. 
1912  C.  772. 

61 — "Some  distinct  and  positive 
act,  leaving  no  room  for  doubt  as 
to  the  intention  of  the  party." 
McCarthy  v.  Nicrosi,  72  Ala.  332, 
47  Am.  Rep.  418. 

"While  a  conveyance  of  the  same 
land  to  some  one  else  after  major- 
ity, and  in  disregard  of  the  former 
deed,  is  a  disaffirmance  of  the 
former  deed  made  during  infancy, 
yet  the  doctrine  that  the  act 
of  disaffirmance  must  be  by  an 
instrument  of  equal  solemnity  with 
the  instrument  sought  to  be 
avoided  no  longer  obtains.  *  *  * 
The  disaffirmance  may  be  by  entry 


upon  the  land,  by  a  written  notice 
of  disaffirmance,  by  a  subsequent 
conveyance,  or  by  any  other 
equally  emphatic  act  declaratory 
of  an  intention  to  disaffirm." 
Shroyer  v.  Pittenger,  31  Ind.  App. 
158. 

"Where  the  possession  remains 
with  the  grantor  until  he  comes  of 
lawful  age,  all  he  would  have  to 
do  would  be  to  disavow  the  title  set 
up  under  the  deed,  and  hold  the 
title  adversely  to  all  the  world. 
*  *  *  Any  act,  under  such  cir- 
cumstances, on  the  part  of  the 
grantor,  by  which  he  shows  to  the 
world  after  he  comes  of  age  that 
he  does  not  intend  to  be  bound  by 
his  deed,  is  all  that  the  law  requires 
to  effect  the  revocation.'9  Slaughter 
v.  Cunningham,  24  Ala.  260,  60  Am. 
Dec  463. 

52— Riley  v.  Mallory,  33  Conn. 
201;  House  v.  Alexander,  105  Ind. 
109,  65  Am.  Rep.  189;  Willis  v. 
Twambly,  13  Mass.  204;  McCarthy 
v.  Henderson,  38  Mass.  310. 

53 — But  where  both  parties  to 
a  sale  were  infants,  and  the  buyer 
rescinded  the  contract  and  de- 
manded back  the  price,  it  was  held 
that  the  seller,  having  already  spent 
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future,  notice  that  the  infant  claims  his  privilege  of  in- 
fancy, and  will  no  longer  adhere  to  the  contract.64 

It  is  not  necessary  that  there  should  have  been  any 
express  repudiation  of  the  contract  before  suit;  the  as- 
sertion of  privilege  made  by  the  plea  or  answer  in  a 
suit  is  itself  a  sufficient  avoidance.55 

§  94.  The  restoration  of  the  consideration.  In  cases 
where  the  infant  seeks  to  avoid  a  contract,  and  is  not 
able  to  restore  the  consideration  which  he  received,  a 
situation  of  difficulty  occurs  which  has  led  to  some  un- 
certainty and  conflict  in  the  decisions.  But  it  is  now 
well  settled  that  it  is  not  an  essential  condition  to  an 
infants  right  to  rescind  that  the  other  party  should  be 
placed  in  statu  quo.  To  make  that  a  condition  to  the 
infant's  right  to  avoid  would  substantially  overthrow 
the  protection  given  to  the  infant.  If,  therefor^,  the  in- 
fant has  expended  or  wasted  the  consideration  received 
by  him,  so  that  he  cannot  restore  it,  or  if  it  were  a  mere 
temporary  benefit  which  has  ceased  to  exist,  this  does 
not  prevent  his  right  to  avoid  the  contract,  and  recover 
his  property  which  the  other  party  holds.  But  if  the  in- 
fant still  has  in  his  possession  the  precise  property  ac- 
quired by  the  contract  or  any  part  of  it,  he  must  restore 
so  much  to  the  other  party.56 


the  money,  could  plead  infancy  and 
avoid  the  implied  contract  for  the 
return  of  the  money.  Drude  v. 
Curtis,  183  Mass.  317,  62  L.  R.  A. 
755. 

54 — Gregory  v.  Lee,  64  Conn.  407, 
25  L.  R.  A.  16;  Shroyer  v.  Pitten- 
ger,  31  IncL  App.  158. 

55 — Wallace  v.  Leroy,  57  W.  Va. 
263,  110  Am.  St.  Rep.  777. 

56— Englebert  v.  TroxeU,  40 
Nebr.  195,  42  Am.  St.  Rep.  665,  26 
L.  ft.  A.  177  and  note;  MacGreal 
v.  Taylor,  167  U.  &  688;  Manning 
¥.  Johnson,  26  Ala.  446,  62  Am.  Dec. 


732;  Eureka  Co.  v.  Edwards,  71 
Ala.  248,  46  Am.  Rep.  414;  Clark 
y.  Van  Court,  100  Ind.  113,  50 
Am.  Rep.  774;  Shipley  y.  Smith, 
162  Ind.  526;  Ison  v.  Cornett,  116 
Ky.  92;  Chandler  v.  Simmons,  97 
Mass.  508,  93  Am.  Dec  117;  Craig 
y.  Van  Bebber,  100  Mo.  584,  18  Am. 
St.  Rep.  569  and  note;  Ridgeway 
y.  Herbert,  150  Mo.  606,  73  Am. 
St.  Rep.  464;  Green  v.  Green,  69 
N.  Y.  553,  25  Am.  Rep.  233;  Lem- 
mon  y.  Beaman,  45  Ohio  St.  505; 
Worthy  v.  Joneaville  Oil  Mill,  77 
S.  C.  69,  11  L.  R.  A.   (N.  S.)   690; 
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The  latter  part  of  this  rule  necessarily  results  from  the 
doctrine  hereafter  stated  that  the  rescission  is  an  en- 
tirety and  avoids  both  sides  of  the  contract. 

§95.  As  to  beneficial  executed  contracts.  It  is  evi- 
dent that  the  rule  that  one  may  rescind  a  contract  which 
he  made  in  infancy,  and  demand  back  the  consideration 
which  passed  from  him  to  the  other  party,  while  he  has 
received  an  equivalent  benefit  from  the  consideration 
which  the  other  party  rendered  to  him,  which  he  cannot 
restore,  because  it  no  longer  exists  in  specie,  may  some- 
times work  hardship  and  injustice  to  the  adverse  party. 

Several  different  exceptions  to  the  rule  have  been  sug- 
gested, each  of  which  had  for  its  object  to  prevent  the 
infant  from  using  his  special  privilege  as  a  means  of 
defrauding  others. 

The  first  exception  proposed  was  to  the  effect  that  if 
an  infant  had  voluntarily  paid  out  money  upon  the  con- 
tract, he  could  not  rescind  the  contract  and  recover  it 
back.  This  distinction  between  the  effect  of  paying 
money,  and  giving  any  other  consideration,  is  clearly 
illogical  and  is  no  longer  recognized.57 


Mustard  v.  Wohlford,  15  Gratt. 
(Va.)  329,  76  Am.  Dec.  209;  Price 
v.  Furmaii,  27  Vt.  268,  65  Am.  Dec 
194;  Wallace  v.  Leroy,  57  W.  Va. 
263,  110  Am.  St.  Rep.  777. 

"If  an  infant  has  lost,  expended 
or  squandered  the  consideration  dur- 
ing his  minority,  this  is  nothing 
more  than  what  the  law  anticipates 
of  him;  and  he  cannot  be  required 
to  purchase  the  right  of  reclaiming 
his  own  by  still  further  abstrac- 
tions from  his  estate."  So.  Cotton 
Oil  Co.  v.  Dukes,  121  Ga.  787. 

57 — The  leading  case  supporting 
this  exception  is  Holmes  v.  Blogg, 
8  Taunt.  508,  4  E.  C.  L.  189.  This 
rests  in  part  upon  a  dictum  at- 
tributed   to    Lord    Mansfield    that 


"if  an  infant  pays  money  with  his 
own  hands,  without  a  valuable  con- 
sideration for  it,  he  can  not  get 
it  back  again."  The  same  doctrine 
is  stated  in  Parsons  on  Contracts, 
I,  322. 

Holmes  v.  Blogg  was,  however, 
overruled  on  this  point  in  Corpe  v. 
Overton,  10  Blng.  252,  25  E.  C.  L. 
121;  and  the  American  cases  have 
denied  this  distinction  between  the 
effect  of  paying  money  and  of  de- 
livering any  other  property.  Riley 
v.  Mallory,  33  Conn.  201;  House  v. 
Alexander,  105  Ind.  109,  55  Am. 
Rep.  189;  Derocher  v.  Continental 
Mills,  58  Me.  217,  4  Am.  Rep.  286; 
Vent  v.  Osgood,  19  Pick.  (Mass.) 
572;   Medbury  v.  Watrous,  7  Hill 
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A  more  plausible  distinction  is  that  sometimes  made 
between  a  fully  executed  contract,  which  it  is  said  cannot 
be  rescinded  without  restoring  the  adverse  party  to  the 
status  quo,  and  one  which  is  partly  or  wholly  unex- 
ecuted.58 

This  exception,  however,  requires  further  qualifica- 
tion to  avoid  the  doing  of  injustice  to  the  infant  in  the 
effort  to  prevent  injustice  by  him.  If  the  contract  when 
made  was  a  fair  and  reasonable  one,  if  it  has  been  com- 
pletely performed  on  both  sides,  and  if  by  this  actual 
performance  the  infant  has  been  enriched  or  otherwise 
benefited,  though  he  may  not  now  retain  in  specie  the 
precise  consideration  which  moved  to  him,  it  is  unjust 
for  him  to  demand  restoration  of  what  the  other  party 
received,  unless  he  can  so  restore  what  he  himself  re- 
ceived as  to  put  the  adverse  party  in  statu  quo. 


(N.  Y.)  110  (overruling  McCoy  v. 
Hoffman,  7  Cow.  (N.  Y.)  84) ;  Shurt- 
leff  v.  Millard,  12  R.  I.  272,  34  Am. 
Rep.  640;  Price  v.  Furman,  27  Vt. 
268,  65  Am.  Dec.  194. 

"No  court  in  England  or  this 
country,  it  is  believed,  would  now 
follow  Holmes  v.  Blogg,  or  pay  any 
attention  to  the  senseless  dictum 
attributed  to  Lord  Mansfield." 
Riley  v.  Mallory,  33  Conn.  208. 

But  the  doctrine  of  Holmes  v. 
Blogg  is  adhered  to  in  Adams  v. 
Beall,  67  Md.  53,  1  Am.  St.  Rep. 
379. 

The  doctrine  of  Holmes  v.  Blogg, 
as  it  has  been  limited  and  re- 
defined in  Hamilton  v.  Vaughan- 
Sherrin  Eng.  Co.,  1894,  3  Ch.  589, 
is  about  equivalent  to  that  of  Breed 
v.  Judd,  post,  note  59. 

58 — In  Connecticut  this  distinc- 
tion was  early  made,  and  it  was 
held  that  an  infant  cannot  rescind 
an  executed  contract  and  recover 
back  the  property  which  he  parted 


with,  unless  he  can  restore  the 
other  party  to  his  original  position. 
Riley  v.  Mallory,  33  Conn.  201, 
affirmed  in  Coburn  v.  Raymond,  76 
Conn.  484,  492,  100  Am.  St.  Rep. 
1000. 

With  these  cases  agree  Carr  v. 
Clough,  26  N.  H.  280,  59  Am.  Dec. 
345;  Taft  v.  Pike,  14  Vt.  306,  39 
Am.  Dec.  228;  Bailey  v.  Bamberger, 
11  B.  Mon.  (Ky.)  113.  A  striking 
case  of  the  diflsafflrmance  of  an 
executed  contract  to  the  prejudice 
of  the  adult  party  is  Dube  v. 
Beaudry,  150  Mass.  448,  15  Am.  St. 
Rep.  228,  6  L.  R.  A.  146. 

"A  distinction  is  taken  in  the 
books  between  executory  and  exe- 
cuted contracts  made  by  infants.  In 
the  former  class  of  oases,  if  the  in- 
fant on  becoming  of  age  disaffirms 
the  contract,  then  the  adult  pur- 
chaser or  contractor  will  be  forced 
to  become  the  actor,  to  have  the 
contract  performed.  In  such  case, 
the  infant,  or  quondam  infant,  is 
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This  modification  of  the  general  rule,  first  defined  by 
the  Supreme  Court  of  Massachusetts  in  1854,59  has  been 
widely  accepted  as  giving  the  infant  full  protection  from 
injustice,  while  preventing  him  from  defrauding  his 
adversary;60  although  the  Massachusetts  court  itself 


under  no  conditions  or  limitations 
in  asserting  the  invalidity  of  the 
contract.  Being  voidable,  and  he 
making  timely  election  to  avoid  by 
pleading  his  minority,  his  defence, 
if  sustained  by  proof,  will  prevail. 
He  need  not  tender  back  anything 
he  may  have  acquired  or  received 
under  the  contract.  The  most  that 
can  be  required  of  him  is,  that  if 
he  retained  and  held  all  or  any 
part  of  what  he  had  received  under 
tJie  contract  until  he  reached  the 
age  of  twenty-one,  then,  on  demand 
or  suit,  he  ca&  be  held  to  account 
for  it. 

"The  rule  is  different  when  the 
contract  has  been  executed.  Then 
the  quondam  infant,  or  any  one 
asserting  claim  in  his  right,  must 
become  the  actor;  and  coming  into 
court  in  quest  of  equity,  he  must 
do,  or  offer  to  do  equity,  as  a  con- 
dition on  which  relief  will  be  de- 
creed to  him.  This  is  the  difference 
between  asking  and  resisting  re- 
lief. But  it  is  only  in  equity  this 
principle  obtains.  If  the  suit  be 
at  law,  the  tender  need  not  ordi- 
narily be  made  as  a  condition  of 
recovering  the  property.  But  if  the 
suit  be  in  equity,  and  if  the  money 
or  other  valuable  thing  be  still 
in  esse,  and  in  possession  of  the 
party  seeking  the  relief,  or  in  him 
from  whom  the  right  to  sue  is 
derived,  the  bill,  to  be  sufficient, 
must  tender,  or  offer  to  produce  or 
pay,  as  the  case  may  be,  Not  so 
if  the  infant  has  used  or  consumed 
D.  B.— 15 


it  during  his  minority."  Eureka 
v.  Edwards,  71  Ala.  248,  46  Am. 
Rep.  314. 

59 — Breed  v.  Judd,  1  Gray 
(Mass.)    455. 

60 — Substantially  the  same  doc- 
trine as  that  of  Breed  v.  Judd  is 
held  in  Harney  v.  Owen,  4  Blackf. 
(Ind.)  337,  30  Am.  Dec.  662; 
Spicer  v.  Earl,  41  Mich.  191,  32 
Am.  Rep.  152;  and  Taft  v.  Pike, 
14  Vt.  405,  39  Am.  Dec.  228.  In 
accordance  with  this  doctrine,  the 
Minnesota  court  has  held  that, 
where  a  boy  of  seventeen  took  out 
a  policy  of  endowment  life  insur- 
ance and  kept  it  up  by  paying  the 
premiums  until  he  became  of  age, 
he  cannot  then  repudiate,  the  trans- 
action and  demand  a  return  of  his 
premium.  Johnson  v.  N.  W.  Mutual 
Life  Int.  Co.,  66  Minn.  860,  45  Am. 
St.  Rep.  473,  26  L.  R.  A.  187.  The 
Massachusetts  court  has  held  in  a 
precisely  similar  case  that  an  infant 
can  recover,  and  that  the  insurance 
company  cannot  retain  the  cost  of 
carrying  the  insurance  for  the  per- 
iod that  it  has  been  in  force.  Simp- 
son v.  Prudential  Life  Ins.  Co.,  184 
Mass.  848,  100  Am.  St.  Rep.  560, 
56  L.  R.  A.  741. 

Again,  the  New  York  court  has 
held  that  a  minor,  who  has  bought 
a  bicycle  on  installments  and  used 
it  for  a  while,  cannot  return  it  in 
a  second  hand  condition  and  demand 
a  return  of  the  payments  that  he 
has  made:  Sice  v.  Butler,  160  N.  T. 
578,  73  Am.  St.  Sep.  703,  47  L.  R. 
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seems  to  have  wholly  repudiated  its  own  wise  precedent, 
resulting  in  a  series  of  decisions  which  involve  grave 
injustice  to  the  defendants.61 

§  96.  4.  The  effect  of  his  avoidance.  If  the  infant 
avoids  a  contract,  he  must  avoid  it  as  a  whole ;  he  cannot 
avoid  so  much  of  a  contract  as  is  to  his  disadvantage, 
and  affirm  so  much  as  is  advantageous  to  him.  Thus 
where  he  receives  a  deed  of  land  and  mortgages  it  back 
for  the  purchase  price,  if  he  avoids  the  mortgage,  the 


A.  403;  while  Massachusetts  holds 
in  a  similar  case  that  he  can  recover 
the  installments  that  he  paid.  Gillis 
r  Goodman,  180  Mass.  140,  91  Am. 
St.  Ben.  265. 

The  present  English  rule  agrees 
with  that  of  Breed  v.  Judd,  Hamil- 
ton v.  Vaughan-Sherrin  Co.,  1894, 
3  Ch.  589. 

The  results  that  would  follow 
from  a  strict  enforcement  without 
qualification  of  the  infant's  privilege 
are  thus  forcibly  stated  in  the  Min- 
nesota opinion.  "Suppose  a  minor 
engaged  in  agriculture  should  hire 
a  man  to  work  on  his  farm  and  pay 
him  reasonable  wages  for  his  ser- 
vices. According  to  this  rule,  the 
minor  might  recover  back  what  he 
paid,  although  retaining  and  enjoy- 
ing the  fruits  of  the  other  man's 
labor. 

Or  again,  suppose  a  man  engaged 
in  the  mercantile  business  with  a 
capital  of  $5,000  should  from  time 
to  time  buy  $100,000  worth  of  goods 
which  he  sold  and  got  his  money 
for.  According  to  this  doctrine  he 
could  recover  back  the  $100,000 
which  he  had  paid  to  the  parties 
from  whom  he  had  bought  the 
goods."  Johnson  v.  N.  W.  Mut  Life 
InB.  Co.,  ut  supra. 

The  same  rule  apparently  would 
enable  an   infant,  on   arriving   at 


majority  or  before,  to  go  over  all 
the  transactions  of  his  minority  in 
which  he  has  paid  put  money  not 
for  strict  necessaries,  but  for  fair 
and'  reasonable  purchase^,  and  in- 
stitute suit  for  recovery  of  all  such 
sums*. 

61 — See  Simpson  v.  Prudential 
Life  Ins.  Co.  and  Gillis  v.  Qoodman 
cited  in  the  preceding  note.  See 
also  Morse  v.  Ely,  154  Mass.  458,  26 
Am.  St.  Rep.  263,  in  which  an  in- 
fant, worjking  by  the  day,  had 
bought  farm  animals  and  hired  farm 
services,  the  price  of  which  had  de- 
ducted from  his  wages.  Although 
these  contracts  were  fairly  made 
for  reasonable  prices,  and  were  in 
fact  beneficial  to  the  infant,  it  was 
held  that  he  could  recover  the 
amount  so  deducted.  Pecacarp  v. 
Pecacaro,  84  N.  V.  Suppu  581,  is  a 
contrary  decision  on  very  similar 
facts. 

In  Whitcomb  V.  Joslyn  51  Vt.  79, 
31  Am.  Rep.  678,  an  infant  bought 
a  wagon  for  $50,  the  vendor  re- 
taining a  lien  for  the  price.  After 
$19  had  been  paid,  the  vendor  retook 
it  under  his  lien.  It  was  then 
worth  only  $20.  Although  the  court 
found  that  the  use  of  the  wagon 
was  worth  to  the  infant  all  that  he 
had  paid,  he  was  held  entitled  to 
recover  back  the  sum. 
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other  party  is  entitled  to  have  the  deed  treated  as  re- 
scinded also.62  And  if  he  avoids  a  contract  by  which  he 
purchased  property,  the  title  to  the  property  which  came 
into  his  hands  by  the  contract,  if  he  still  retains  it,  re- 
vests in  the  seller.68 

After  the  contract  has  been  avoided  the  parties  stand 
to  each  other  as  if  it  had  never  been  made ; "  and  the 
infant  can  reclaim  any  property  that  he  may  have  sold, 
or  recover  back  any  money  that  he  may  have  paid  subject 
(according  to  some  of  the  cases,  but  not  according  to 
others)  to  the  qualification  above  stated,  that  if  he  has 
received  a  fair  and  reasonable  consideration  for  such 
property  or  money,  of  which  he  has  had  the  benefit  and 
which  he  cannot  restore,  he  cannot  reclaim  the  property 
or  money  that  passed  to  him.65    He  can  also,  of  course, 


62»— Hubbard  v.  Cummings,  1 
GreenL  (Mo.)  11;  Heath  v.  West,  28 
N.  H.  101;  Craig  v.  Van  Bebber,  100 
Mo.  584,  13  &  W.  90S,  18  Am.  St. 
Rep.  569;  Ready  v.  Pinkham,  181 
Mass.  351;  Uecker  v.  Koehn,  21 
Kebr.  559,  59  Am.  Rep.  849;  Knagga 
v.  Green,  48  Wise  601,  33  Am.  Rep. 
838;  U.  S.  Investment  Corp.  v.  Ul- 
ricson,  84  Minn.  14,  87  Am.  St.  Rep. 
326;  Curtiss  v.  McDougal,  26  Ohio 
St.  66. 

It  was  held  in  MacGreal  v.  Taylor, 
167  U.  S.  688  that  where  an  infant 
had  borrowed  money  to  pay  off  in- 
cumbrances on  his  land,  giving  a 
note  for  the  borrowed  money,  and 
afterward  avoided  the  note,  the 
lender  was  entitled  to  be  subrogated 
to  the  liens  which  had  been  removed 
by  his  money. 

63— Kitchen  v.  Lee,  11  Paige  (N. 
Y.)  107,  42  Am.  Dec.  101;  Strain  v. 
Wright,  7  Ga.  568;  Shirk  v.  Schultz, 
113  Ind.  518;  Badger  v.  Phinney,  15 
Mass.  359,  8  Am.  Dec.  105;  Carr  v. 
Clough,  26  N.  H.  280,  59  Am.  Dec 


345;  Mfllsaps  v.  Estes,  137  N,  C. 
535,  107  Am.  St.  Rep.  496,  70  L.  R. 
A,  17p;  Hoyt  v.  Wilkinson,  57  Vt. 
404;  Wallace  v.  Leroy,  57  W.  Va. 
263,  110  Am.  St.  Rep.  777. 

Where  a  deed  was  given  by  an 
adult  to  an  infant,  part  of  the  price 
being  unpaid,  a  letter  written  by  the 
infant  before  he  came  of  age,  dis- 
tinctly repudiating  the  transaction 
because  of  his  infancy,  is  a  final 
rescission  of  the  deed,  and  the  in- 
fant cannot  afterward  withdraw  his 
letter  and  affirm  the  deed  though  no 
change  of  situation  has  occurred. 
The  title  to  the  land  does  not  ipso 
facto  revest;  bat  the  grantor  may 
bring  an  action  for  a  cancellation  of 
the  deed.  McCarthy  v.  Woodcock 
Iron  Co.,  92  Ala.  463,  12  L.  R.  A. 
136. 

64— Rice  v.  Boyer,  108  Ind.  472, 
58  Am.  Rep.  53;  Shipley  v.  Smith, 
162  Ind.  526;  Mustard  v.  Wohlford, 
15  Gratt.  (Va.)  329,  76  Am.  Dec 
209. 

65— See,  ante,  notes  59tftl'. 
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defeat  any  claim  against  him  for  liability  under  the  con- 
tract so  avoided. 

If  the  infant  has  rendered  services  nnder  a  contract 
of  service  which  he  afterward  avoids,  and  has  not  re- 
ceived the  fair  and  reasonable  value  of  the  services  ren- 
dered, he  can  recover  a  reasonable  price  for  the  services 
already  rendered,  above  what  benefits  he  has  received 
therefrom.66 

At  this  point  there  is  a  question  on  which  the  courts 
have  differed :  is  the  employer  entitled  to  set  off,  against 
the  infant's  claim  of  reasonable  compensation  for  what 
he  has  done,  the  injury  sustained  by  the  employer  from 
the  infant's  breaeh  of  his  contract! 

Many  early  cases  held  that  he  was  so  entitled,67  but 
this  seems  inconsistent  with  the  general  doctrine  as  to 
contracts  of  infants.  It  makes  the  infant  liable  for  dam- 
ages for  breach  of  his  executory  contract  If  the  em- 
ployer had  already  paid  the  infant  for  his  services,  he 
certainly  could  not  recover  damages  for  his  subsequent 
quitting  of  the  service ;  and  it  is  hardly  just  that  the  em- 
ployer who  has  failed  to  pay  for  the  services  as  rendered 


66 — Dallas  v.  Hollingsworth,  3 
Ind.  537;  Judkins  v.  Walker,  17  Me. 
83,  35  Am.  Dec.  229-;  Vent  v.  Osgood, 
19  Pick.  (Mass.)  572;  Gaffney  v. 
Hayden,  110  Mass.  137,  14  Am.  Rep. 
850;  Lufkin  v.  Mayall,  25  N.  H.  82; 
Medbury  v.  Watrous,  7  Hill  (N.  Y.) 
110;  Dearden  v.  Adams,  19  R.  I.  217. 
Contra,  Weeks  v.  Leighton,  5  N.  H. 
343. 

This  rule  of  recovery  by  a  quan- 
tum meruit  applies  in  all  cases  where 
the  infant  has  not  yet  received  his 
pay  for  the  labor  done;  but  if  he 
has  already  been  paid,  either  in 
money  or  by  stipulated  benefits  of 
other  kinds,  the  doctrine  that  the 
court  will  not  reopen  an  executed 


contract  which  was  fair  and  bene- 
ficial to  the  infant,  will  bar  a  fur- 
ther recovery,  in  the  states  where 
that  doctrine  is  recognized.  See 
ante,   §  95. 

The  rule  of  quantum  meruit  does 
not  necessarily  result  favorably  to 
the  infant;  thus  in  Hagerty  v. 
Nashua  Lock  Co.,  62  N.  H.  675,  13 
Am.  St.  Rep.  607,  it  was  found  that 
the  infant  had  been  overpaid  during 
a  part  of  the  time  of  his  service,  and 
he  recovered  less  than  the  amount 
stipulated  in  the  contract. 

67 — Moses  v.  Stevens,  2  Pick. 
(Mass.)  332;  Thomas  v.  Dike,  11 
Vt.  273,  34  Am.  Dee.  690;  Lowe  v. 
Sinkloar,  27  Mo.  308. 
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should  thereby  be  put  in  a  better  position  than  if  he  had 
made  such  payment. 

The  true  rule  seems  to  be  that  the  infant  is  entitled  to 
recover  for  his  services  quantum  meruit;  that  is,  the 
actual  reasonable  value  of  the  services  which  he  has  in 
fact  rendered,  without  making  any  deduction  for  the 
employer's  damage  by  his  quitting  the  service;  and  to 
that  effect  are  all  the  later  cases.68 

It  should  be  noted  that  a  contract  by  which  the  infant 
receives  his  support  for  his  services  is  a  contract  for 
necessaries :  and  will  be  held  valid  and  binding  as  such 
if  it  is  fairly  made,  and  reasonable  in  its  terms.69 

§97.  Ratification  of  an  infant's  contract.  It  neces- 
sarily follows  from  the  doctrine  that  the  contract  of  an 
infant  is  not  void,  but  merely  voidable,  that,  if  it  is  rati- 
fied by  the  infant  after  he  reaches  majority,  it  is  treated 
as  having  been  valid  ab  initio.  It  was  always  in  fact 
valid,  subject  to  the  possibility  of  being  avoided  by  the 
infant.  When  by  his  ratification  he  strips  himself  of  the 
power  to  avoid  it,  the  only  qualification  to  its  entire  valid- 
ity ceases  to  exist. 

From  this  proposition  several  corollaries  follow :  1.  No 


68 — Derocher  v.  Continental  Mills, 
08  Me.  217,  4  Am.  Rep.  286;  Widrig 
v.  Taggart,  51  Mich.  103;  Whit- 
marsh  y.  Hall,  3  Denio  (N.  Y.)  375. 

69 — Stone  v.  Dennison,  13  Pick. 
(Mass.)  1,  23  Am.  Dec.  654;  Wil- 
helm  t.  Hardman,  13  Md.  140; 
Squier  v.  Hydliff,  9  Mich.  274;  and 
see  Spicer  v.  Earl,  41  Mich.  191,  32 
Am.  Rep.  152. 

The  present  English  law  seems  to 
go  far  beyond  this,  and  to  hold  that 
not  only  is  a  contract  of  hiring  for 
a  reasonable  wage  binding  upon  the 
infant,  because  beneficial  to  him, 
but  that  an  agreement  incidental 
to  the  employment,  as  to  accept  the 


insurance  benefits  contributed  to  by 
the  employer  as  a  substitute  for  the 
right  to  sue  on  the  master's  liabili- 
ty for  an  injury,  is  also  binding. 
Clements  v.  London  &  N.  W.  R. 
Co.,  1894,  2  Q.  B.  482. 

"There  is  another  exception  whieh 
is  based  on  the  desirableness  of  in- 
fants employing  themselves  in 
labor;  therefore  when  you  get  a 
contract  for  labor,  and  you  have 
a  remuneration  of  wages,  that  con- 
tract, I  think,  must  be  taken  to  be 
prima  facie  binding  upon  the  in- 
fant." DeFrancesco  v.  Barnum,  45 
Ch.  D.  430. 
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new  consideration  is  necessary.70  Ratification  does  not 
make  a  new  contract ;  but  the  original  contract,  which  has 
always  been  in  force,  is  relieved  from  the  possibility  of 
being  destroyed  by  the  act  of  avoidance. 

2.  An  infant's  contract  cannot  be  ratified  by  him,  so 
as  to  become  binding,  until  he  is  of  age.71  , 

To  hold  otherwise  would  permit  an  infant  to  escape  his 
disability  by  simply  taking  two  steps  instead  of  one: 
first  maMng  the  contract,  and  then  ratifying  it.  And 
manifestly  the  disability  of  an  infant  disqualifies  him 
to  make  a  contract  binding  upon  him  by  ratification,  as 
much  as  it  does  to  make  it  binding  by  the  original  agree- 
ment 

If  the  infant  dies  before  coming  of  age,  ratification 
may  be  made  by  his  executor  or  administrator. 

§98.  Express  ratification.  Express  ratification  is 
made  by  any  declaration  which  clearly  states  an  inten- 
tion to  pay  the  debt,  or  carry  out  the  contract,  in  question. 

But  there  must  be  an  actual  promise  to  pay,  either  by 
direct  terms  or  by  the  clear  implication  of  the  language 
used;  a  mere  acknowledgment  of  the  contract,  or  of 
legal  liability  thereon,  is  not  sufficient.72 

A  promise  to  pay  a  part  of  the  debt  ratifies  it  as  to 
the  amount  promised,  but  not  as  to  any  greater  sum.73 
i     A  promise  to  pay  the  debt,  or  perform  the  contract, 

■ 

70— Jefford   v.   Ringgold,   6   Ala.  Roath,    12    Conn.    550;    Martin    v. 

544;  Am.  Mortgage  Go.  v.  Dykes,  Mayo,  10  Mass.   137,  6  Am.  Dec 

111  Ala.  178,  56  Am.  St.  Rep.  38;  103;   Whitney  v.  Dutch,  14  Mass. 

Thompson  ▼.  Linscott,  2  Me.   186,  457,    7   Am.    Dec.    229;    Sayles    v. 

11  Am.  Dec  57.  Christie,    187    HI.   420;    Fetrow   v. 

71— Thompson    v.    Lay,    4    Pick.  Wiseman,  40  Ind.  148;  Tibbets  v. 

(Mass.)  48,  16  Am.  Dec  325;  San-  Gerrish,  25  N.  H.  41,  57  Am.  Dec. 

ger  y.  Hibbard,  104  Fed.  455.  307;    Goodsell   v.  Myers,   3   Wend. 

That  the  administrator  of  a  de-  (N.  Y.)  479;  Turner  v.  Gaither,  83 

ceased   infant  can   ratify  his  con-  N.  O.  357,  35  Am.  Rep.  574;  Hatch 

tract,  see  Jefford  v.  Ringgold,  6  Ala.  v.  Hatch,  60  Vt.  160. 
544.  73— Robbins  v.  Eaton,  10  N.  H. 

72 — Benham  v.  Bishop,  9  Conn.  561.    See,  also,  post,  note  79. 
330,  23  Am.  Dec  358;   Wilcox  v. 
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on  some  condition  does  not  make  the  obligation  binding 
unless  the  condition  is  shown  to  have  been  fulfilled;  for 
instance,  if  the  infant  after  coming  of  age  should  promise 
to  pay  the  debt  when  he  had  the  money,  or  when  he  was 
able  to  pay,  that  condition  must  be  shown  to  have  been 
fulfilled.74  i 

The  ratifying  promise  must  be  made  to  the  other  party 
to  the  contract;  a  declaration  to  a  third  party  that  the 
promisor  would  pay  the  debt  would  be  of  no  avail.75 

Another  established  rule,  perhaps  not  so  clearly  justi- 
fied as  those  above  stated,  is  that  it  is  not  essential  that 
the  former  infant,  when  promising  to  pay,  knew  that  he 
was  not  legally  liable.  The  contrary  was  held  in  some 
early  cases,  but  the  doctrine  as  stated  is  now  established 
by  the  clear  preponderance  of  authority.76 

§99.  Implied  ratification.  The  former  infant  may 
also  ratify  his  contract  by  acts  adhering  to  it,  or  receiv- 
ing the  benefits  of  it,  after  coming  of  age.  Thus,  if  he 
continues  in  the  possession  of  real  estate  which  he  pur- 
chased during  infancy,  or  exercises  acts  of  ownership 
over  it,  he  ratifies  the  contract  of  purchase,  and  becomes 
liable  for  what  he  promised  to  pay.77 

74 — Thompson    v.    Lay,    4    Pick.  Wheeler,  4  Allen  (Mass.)  570;  An- 

(Mass.)  48,  16  Am.  Dec.  325;  State  derson  v.  Howard,  40  Ohio  St.  325, 

v.  Binder,  57  N.  J.  L.  374;  Edgerly  48  Am.  Rep.  687. 
y.  Shaw,  25  N.  H.  514,  57  Am.  Dec.  There  are  a  number  of  cases  in 

349;    Goodsell  v.   Myers,   3    Wend,  which  statements  are  quoted  from 

(N.  Y.)  479;  Bresee  ▼.  Stanly,  119  text-books,    naming    the    infant's 

N.C.  278;  Chandler  v.  Glover,  32  Pa.  knowledge   of   his   rights   to  avoid 

St.  509.  the  contract  as  one  of  the  essential 

75 — Sayles  v.  Christie,  187  III.  elements  to  a  ratification.  But  in 
420;  Mayer  v.  McClure,  36  Miss,  none  of  them  does  this  rule  appear 
389,  72  Am.  Dec  190;  Hoit  y.  Un-  to  be  essential  to  the  decision  of  the 
derhill,  9  N.  H.  436,  32  Am.  Dec.  380,  case.  Smith  v.  Mayo,  9  Mass.  62, 
ION.  H.  220,  34  Am.  Dec.  148;  Bige-  6  Am.  Dec  28;  Tetrow  v.  Wise- 
low  v.  Grannie,  2  Hill  (N.  Y.)  120;  man,  40  Ind.  148;  Bresee  v.  Stan- 
Chandler  v.  Glover,  32  Pa.  St.  509.  ly,  119  N.  C.  278;  Curtiq  v.  Patton, 

76— Bestor  v.   Hickey,   71   Conn.  11  Serg.  &  R.  (Pa.)  305. 
181;  Clark  v.  Van  Court,  100  Ind.         77— Irvine  v.  Irvine,  9  WalL  (U. 

113,  50  Am.  Bep.  774;   Morse  v.  8.)     617:     Am.    Mortgage    Co.    v. 


232 


THE  LAW  OF  PERSONS  OB  DOMESTIC   RELATIONS 


And  if  he  retains  and  uses  personal  property  which  he 
had  bought,  without  any  disclaimer  of  the  contract,  it 
will  be  ratified.78 

The  mere  payment  of  a  part  of  a  debt  does  not  ratify 
the  remainder.79  The  infant  may  have  considered  that 
the  amount  which  he  paid  is  all  that  it  is  fair  and  equit- 
able for  him  to  pay ;  and  if,  when  paying  a  part,  he  prom- 
ised to  pay  the  remainder,  the  ratification  results  from 
the  express,  and  not  from  the  implied  promise. 

It  is  a  question  on  which  the  courts  differ  very  widely 
whether  mere  silence,  failure  to  take  any  positive  action 
to  avoid  a  contract  after  coming  of  age,  constitutes  a 
ratification. 

It  has  been  held  in  some  cases  that  mere  silence  by  an 
adult  as  to  a  contract  made  while  he  was  an  infant,  with- 


Dykes,  111  Ala.  178,  56  Am.  St. 
Rep.  38;  Robbing  v.  Eaton,  10  N. 
H.  561;  Henry  v.  Root,  33  N.  Y. 
526. 

"All  the  authorities  recognize 
the  doctrine  that  acts  which  would 
be  insufficient  to  avoid  such  a  deed 
may  amount  to  an  affirmance  of 
it.  *  *  *  There  is  reason  for 
this  distinction  between  the  effect 
of  acts  in  avoidance  and  that  of 
acts' of  confirmation.  We  have  seen 
that  an  infant's  deed  is  not  void; 
it  passed  the  title  of  the  land  to  his 
grantee.  Now,  if  the  deed  be 
avoided,  the  ownership  of  the  land 
is  re-transferred.  The  seisin  is 
changed.  There  is  fitness  in  the 
rule  that  title  to  land  should  not 
pass  by  acts  less  solemn  than  a 
deed;  that  the  ownership  shall  not 
be  devested  by  anything  inferior  to 
that  which  conferred  it.  On  the 
other  hand  a  confirmation  passes 
no  title;  it  effects  no  change  of 
property;  it  disturbs  no  seisin.  It 
is,  therefore,  itself  an  act  of  a  char- 
acter less  solemn  than  is  the  act 


of  avoiding  a  deed,  and  it  may  well 
be  effected  in  a  less  formal  manner." 

Irvine  v.  Irvine,  9  Wall.  (U.  S.) 
617. 

78— Hilton  v.  Shepherd,  92  Me. 
160;  Boyden  v.  Boyden,  9  Mete 
(Mass.)  519;  Cheshire  v.  Barrett, 
4  McCord  L.  (S.  C.)  241,  17  Am. 
Dec  735. 

Contra,  Benham  v.  Bishop,  9  Conn. 
330,  23  Am.  Dec  358,  and  Lamkin 
v.  Ledoux,  100  Me.  581.  But  Lam- 
kin v.  Ledoux  is  based  on  a  statute, 
and  the  opinion  admits  that  the 
common  law  was  otherwise. 

The  fact  that  an  infant  partner 
after  coming  of  age  remained  in 
the  firm  a  few  weeks,  and  drew 
money  from  it,  does  not  make  him 
liable  for  partnership  debts  which 
he  supposed  had  been  paid.  Tobey 
v.  Wood,  123  Mass.  88,  25  Am.  Rep. 
27. 

79— Catlin  v.  Haddox,  49  Conn. 
492,  44  Am.  Rep.  249;  Ford  v.  Phil- 
lips, 1  Pick.  (Mass.)  22;  Robbins  v. 
Eaton,  10  N.  H.  561. 
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out  any  acts  by  which  he  recognizes  or  takes  the  benefit 
of  it,  does  not  constitute  a  ratification;  but  that  he  can 
avoid  his  contract,  or  bring  a  suit  to  recover  the  prop- 
erty which  passed  from  him,  at  any  time  before  his  ac- 
tion is  barred  by  the  statute  of  limitations;80  while 
other  courts  hold  that  he  must  disaffirm  within  a  reason- 
able time  after  reaching  his  majority,  and  that  a  failure 
to  do  so  of  itself  constitutes  a  ratification.81 

Dpubtless  in  most  cases  the  difference  is  in  the  mode 
of  stating  the  rule,  rather  than  in  the  actual  decision  of 
cases  upon  identical  facts.  It  would  happen  only  rarely 
that  there  would  be  acquiescence  for  a  long  series  of 
years  in  an  unexecuted  contract  without  some  statement 
showing  the  party  *s  intention  with  regard  to  it,  or  some 
act  of  possession  or  enjoyment  of  the  fruits  of  the  con- 
tract. The  real  test  between  the  two  doctrines  as  stated 
would  be  whether  the  question  as  to  the  reasonableness 
of  the  time  which  elapsed  before  disaffirmance  should  be 
settled  by  the  jury  or  court  as  a  question  of  fact,  or 
whether  the  statute  of  limitations  would  be  the  only 
standard  of  reasonableness. 


80— Sims  y.  Everhardt,  108  U.  S. 
300;  Am.  Mortgage  Go.  v.  Dykes, 
111  Ala.  178,  56  Am.  St.  Rep.  38; 
Sims  v.  Bardoner,  86  Ind.  87,  44  Am. 
Rep.  263;  Davis  v.  Dudley,  70  Me. 
236,  36  Am.  Rep.  318;  Prout  v. 
Wiley,  28  Mich.  164;  Shipp  v.  Mc- 
Kee,  80  Miss.  741;  Harris  v.  Ross, 
86  Mo.  89,  56  Am.  Rep.  41 ;  McMur- 
ray  v.  McMurray,  66  N.  Y.  175; 
Cresinger  v.  Welch,  15  Ohio  156,  45 
Am.  Dec.  565;  Birch  v.  Linton,  78 
Va.  584,  49  Am.  Rep.  381;  Gillespie 
v.  Bailey,  12  W.  Va.  70,  29  Am.  Rep. 
445. 

Where  an  infant  was  also  a  feme 
covert,  and  died  while  under  both 
disabilities,  held  that/her  heir,  then 
a  child  of  nine  months,  had  until 


three  years  after  majority  to  dis- 
affirm, by  analogy  to  the  statute  of 
limitations  in  the  like  case.  Harris 
y.  Ross,  86  Mo.  89,  56  Am.  Rep.  411. 

81 — Goodnow  y.  Empire  Lumber 
Co.,  81  Mian.  468,  47  Am.  Rep.  798; 
Kline  v.  Beebe,  6  Conn. '494;  Mc- 
Cullough  y.  Finley,  69  Kans.  705; 
Searcy  v.  Hunter,  81  Tex.  644,  26 
Am.  St.  Rep.  837. 

There  are  many  other  cases  which 
state  the  rule  that  ratification  must 
be  within  a  reasonable  time,  but  in 
most  of  them  there  are  special  facts 
tending  to  prove  ratification  other 
than  the  mere  lapse  of  time. 

See  the  note,  giving  the  cases  on 
each  side  of  this  question.  Anno. 
Cas.  1912  C.  775. 
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Bat  if  long-continued  acquiescence  has  been  coupled 
with  other  facts  which  would  make  it  unjust  to  permit 
the  contract  to  be  avoided,  as  if  the  occupant  of  land 
under  conveyance  from  a  former  infant  had  to  his  knowl- 
edge made  valuable  improvements  upon  it,  or  sold  it  to  a 
third  person  ignorant  of  the  defect  of  title,  or  borrowed 
money  by  mortgage  to  bona  fide  parties,  the  former  in- 
fant will  be  estopped  from  doing  injustice  by  afterward 
avoiding  the  title  to  such  land.82 

Ratification,  like  avoidance,  is  bilateral;  that  is,  the 
whole  transaction  is  affirmed  and  made  valid.  Thus,  if 
an  infant  buys  land  and  mortgages  it  back  for  the  price, 
an  affirmance  of  the  purchase,  either  express  or  implied, 
as  by  acts  of  ownership,  will  ratify  the  mortgage  also.83 

§  100.  Liability  of  an  infant  for  torts.  The  general 
rule  as  to  the  wrongful  acts  or  torts  of  an  infant  is  that 
he  is  liable  therefor.84  Since  in  this  case  the  other  party 
is  not  at  fault,  and  loss  has  ocurred  by  an  act  of  the  in- 
fant, it  seems  that  the  loss  from  his  folly  or  dishonesty, 


88— Irvine  v.  Irvine,  9  WalL  (U. 
6.)  617;  Dolph  v.  Hand,  156  Pa. 
8t.  91,  36  Am.  St.  Rep.  25;  Davis  v. 
Dudley,  70  Me.  236,  35  Am.  Rep. 
318;  Wheaton  r.  East,  6  Yeig. 
(Tenn.)  41,  26  Am.  Dec.  251. 

83 — Am.  Mortgage  Co.  v.  Dykes, 
111  Ala.  178,  56  Am.  St.  Rep.  38; 
Dana  v.  Coombs,  6  Greenl  (Me.)  89, 
19  Am.  Dec.  194;  Uecker  v.  Koehn, 
21  Nebr.  559,  59  Am.  Rep.  849; 
Robbins  v.  Eaton,  10  N.  H.  561; 
Lynde  v.  Budd,  2  Paige  (N.  Y.)  191, 
21  Am.  Dec  84;  Kennedy  v.  Baker, 
159  Pa.  St.  146;  Miller  v.  Sims,  2 
Hill  Ch.  (S.  C.)  479;  Cheshire  v. 
Barrett,  4  McCord  L.  (S.  C.)  241,  17 
Am.  Dec  735. 

84— Huehting  v.  Engel,  17  Wise 
230,  84  Am.  Dec.  741;  Neal  v.  Gil- 
lett,    23    Conn.    437;    Peterson    v. 


Haffner,  59  Ind.  130,  26  Am.  Rep. 
81;  Scott  v.  Watson,  46  Me.  362,  74 
Am.  Dec  457;  Conway  v.  Reed,  66 
Mo.  346,  27  Am.  Rep.  354;  Peigne  v. 
Sutcliffe,  4  McCord  L.  (S.  C.)  387, 
17  Am.  Dec  756. 

"The  minor  is  not  exempt  from 
liability  though  the  trespass  was 
committed  by  the  express  command 
of  his  father."  Scott  v.  Watson,  46 
Me.  362,  74  Am.  Dec.  457;  Humph- 
rey v.  Douglas,  10  Vt.  71,  33  Am. 
Pec  177. 

If  a  wall  on  the  minor's  land  is 
negligently  in  an  unsafe  condition, 
so  that  it  falls  on  a  neighbor's 
property  and  damages  it,  the  infant 
is  liable,  though  he  had  a  guardian 
over  his  person  and  estate.  McCabe 
v.  O'Connor,  4  App.  Div.  (N.  Y.) 
354. 
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or  even  his  mere  negligence,  should  fall  upon  his  own 
property  rather  than  upon  that  of  others.  This  applies 
alike  to  injuries  by  violence,  as  a  battery,  or  by  negli- 
gence; although,  of  course,  in  determining  the  question 
of  negligence  the  standard  of  care  required  from  an  in- 
fant would  be  less  than  that  required  of  an  adult,  and 
would  be  very  slight  indeed  if  the  infant  were  a  young 
boy  or  girl. 

And  since  the  rule  rests  upon  the  fact  that  an  actual 
loss  has  occurred,  and  the  necessity  of  imposing  it  upon 
the  estate  which  can  most  justly  be  required  to  bear  it, 
rather  than  on  the  desire  to  punish  a  wrongdoer  for  his 
fault,  the  infant  is  liable  only  for  compensatory,  and  not 
for  exemplary  or  vindictive  damages.85 

The  law,  however,  is  very  careful  not  to  make  this  lia- 
bility of  the  infant  for  his  tort  a  means  of  overcoming 
and  nullifying  his  protection  from  his  contracts.  The 
tort  must  be  a  distinct  and  positive  wrong,  of  which  the 
essence  is  not  a  mere  breach  of  contract86 


85 — Huchting  v.  Engel,  17  Wise. 
230,  84  Am.  Dec.  741;  Peterson  v. 
Haffner,  59  Ind.  130,  26  Am.  Rep. 
81. 

86— Baton  v.  Hill,  50  N.  H.  2S5,  0 
Am.  Rep.  189;  Caswell  ▼.  Parker, 
96  Me.  39;  Lowrey  y.  Cate,  108 
Tenn.  54,  91  Am.  St.  Rep.  744,  57 
L.  R.  A.  673;  Gilaon  v.  Spear,  38 
Vt.  311,  88  Am.  Dec  659. 

'The  fradulent  act,  to  charge  him, 
must  be  wholly  tortious;  and  a 
matter  arising  ex  contractu,  though 
infected  with  fraud,  cannot  be 
changed  into  a  tort  in  order  to 
charge  the  infant  in  trover  or 
case,  by  a  change  in  the  form 
of  the  action."    2  Kent's  Com.  241. 

See,  as  typical  cases  illustrating 
the  distinction  stated  in  the  text, 
on  the  side  of  liability,  Burnard  v. 
Haggis,  14  Com.  B.  (X.  S.)  45,  108 
£.  C.  L.  45;  Campbell  v.  Stakes,  2 


Wend.  (N.  Y.)  137,  19  Am.  Dec 
561;  Wilt  v.  Walsh,  6  Watts  (Pa.) 
9;  Freeman  v.  Boland,  14  R.  I. 
39,  51  Am.  Rep.  340;  Towne  v. 
Wiley,  23  Vt.  355,  56  Am.  Dec.  85; 
on  the  side  of  non-  liability,  Jen- 
nings v.  Rundell,  8  Durnf.  &  East 
(Term.  Rep.)  335;  Young  v.  Muh- 
ling,  48  App.  Div.  (N.  Y.)  617; 
Penrose  v.  Curren,  3  Rawle  (Pa.) 
351,  24  Am.  Dec  356. 

In  two  Illinois  cases,  the  infant 
has  been  held  liable  for  goods  sold 
to  him,  in  one  case  because  he 
bought  the  goods  intending  not  to 
pay  for  them,  and  in  the  other  be* 
cause  he  gave  in  payment  his  check 
which  he  knew  was  not  good  and 
would  be  protested.  Ashlock  v.  Vi- 
vell,  29  111.  App.  388;  Mathews  v. 
Conway,  59  111.  341. 

Compare  the  rule  as  to  married 
women,  ante,  f  28. 
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Thus,  if  one  hires  a  horse  and  by  ignorance  or  unskil- 
fnlness  injures  him,  it  is  regarded  as  a  mere  breach  of 
the  contract  between  the  infant  and  the  owner  of  the 
horse ;  but  if  he  wantonly  abuses  the  horse,  or  uses  him 
for  a  purpose  not  within  the  hiring,  the  action  rests  on  a 
tort  and  is  maintainable.  And  so  with  a  bailment  of 
goods  to  the  infant  for  the  purpose  of  working  upon 
them.  Lack  of  skill  is  a  breach  of  contract  and  not  action- 
able; wilful  injury  to  the  goods  or  theft  of  them  is 
actionable  as  a  tort.  ! 

The  whole  doctrine  of  liability  for  torts  is  applied  with 
much  favor  to  the  infant.  "The  dominant  consideration 
is  not  that  of  liability  for  their  torts,  but  of  protection 
from  their  contracts."  8T  ! 

The  particular  question  whether  an  infant  is  liable 
when  he  has  procured  property  under  a  contract  which 
he  obtained  by  falsely  declaring  that  he  was  of  age  is  a 
difficult  one,  and  has  caused  a  conflict  in  the  decisions. 
Some  of  the  cases  have  held  that  to  hold  him  liable  under 
such  circumstances  would  be  to  indirectly  enforce  the 
contract  ;88  while  others,  constituting  probably  a  majority 
of  the  American  courts,  hold  that  the  infant  is  liable  for 
such  a  fraud.89 

But  the  measure  of  recovery  is  the  damage  done  by 
the  fraud,  not  that  resulting  from  breach  of  the  contract ; 
the  action  should  be  in  tort,  and  brought  directly  upon 
the  false  representations,  there  must  be  proof  of  the 
defendant's  knowledge  of  the  falsity  of  his  statements, 
and  his  representations  cannot  be  asserted  as  an  estoppel 


I 


against  the  plea  of  infancy. 

87— Slayton  v.  Barry,  175  Mass.  49  L.  R.  A.  560;  Nash  v.  Jewett,  61 

513,  78  Am.  St.  Rep.  510,  49  L.  R.  Vt.  501,   15  Am.   St.  Rep.   931,  4 

A.  560.  L.  R.  A.  561. 

$8— Johnson  v.  Pie,  1  Lev.  169,  1         89— Rice  v.  Boyer,  108  Ind.  47S> 

Keb.   905,  913;    Slayton  v.  Barry,  68  Am.  Rep.  53;  FittB  v.  HaU,  9  N. 

175  Mass,  513,  78  Am.  St.  Rep.  510,  H.  441. 
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§  101.  Actions  by  or  against  an  infant.  To  enforce 
the  rights  and  liabilities  which  have  been  discussed  in 
this  chapter,  it  is  often  necessary  that  actions  at  law  or 
in  equity  should  be  brought  by  or  against  infants.  They 
cannot,  however,  in  any  case,  sue  or  defend  in  their  own 
names. 

At  common  law,  the  representative  of  an  infant  in 
bringing  a  suit  for  him  was  entitled  his  prochein  ami, 
or  next  friend ;  he  who  defended  for  the  infant  was  called 
his  guardian  ad  litem. 

There  was  at  common  law,  and  still  is  in  most  of  the 
states,  no  appointment  in  advance  of  any  one  to  act  as 
next  friend  for  an  infant  in  bringing  suit;  his  father  or 
general  guardian,  or  any  person  claiming  the  right  to 
act  for  the  infant,  may  bring  the  suit  as  next  friend  in 
the  infant's  behalf.  The  protection  of  the  infant  against 
an  unfair  or  wrongful  exercise  of  that  right  rests  in  the 
control  vested  in  the  court;  which,  if  it  finds  that  the 
action  is  not  being  properly  prosecuted  in  the  infant's 
interest,  will  remove  the  next  friend  who  is  acting  and 
appoint  another,  or,  if  it  is  satisfied  that  it  is  not  for  the 
infant's  interest  to  prosecute  the  suit  at  all,  will  dismiss 
it90  . 

It  is  not  essential  that  the  infant  should  direct  or  even 
consent  to  the  bringing  of  the  suit;  of  course,  he  may 
often  be  too  young  to  exercise  any  judgment  or  control 
in  relation  thereto.91 


\ 


90— Tripp  v.  Gifford,   155   Mass.  Parker,  53  W.  Va.  22,  97  Am.  St. 

108,  31  Am.  St.  Rep.  530;  Re  Moore,  Rep.  991. 

209  U.  S.  490;  Miles  v.  Boyden,  3  This  mode  of  suit  by  infants  was 

Pick.     (Mass.)     213;     Apthorp     v.  devised  as  long  ago  as  1285  in  the 

Backus,  Kirby  (Conn.)   407,  1  Am.  famous  Statute  of  Westminster  II, 

Dec  26;  Williams  v.  Cleveland,  76  ch.  15.   "In  omni  casu  quo  minores 

Conn.   426;    Ziegler   v.   Ziegler,   39  infra   setatem   implacitare   possunt, 

Ind.  App.  21;  Clark  v.  Oilman  ton,  concessum   est,  quod  propinquiores 

12  N.  H.  315;  Fulton  v.  Rosevelt,  1  amid    admittantur    ad    sequendum 

Paige  (N.  Y.)  178,  19  Am.  Dec  409;  pro  eis." 

Miles  v.  Kaigler,  10  Yerg.  (Tenn.)  91— McKarrick     v.     Kealey,     70 

10,  30  Am.  Dec.  425;   Fletcher  v.  Conn.  646. 
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The  infant  is  the  real  plaintiff  in  the  action;  it  is  his 
residence,  and  not  that  of  the  next  friend,  which  fixes 
the  venue;  his  citizenship  determines  the  question  of 
federal  jurisdiction;  his  admissions  are  admissible 
against  him,  and  those  of  the  next  friend  are  not ;  if  the 
infant  becomes  of  age  while  the  action  is  pending,  the 
next  friend  simply  ceases  to  act,  and  the  plaintiff  goes  on 
with  the  suit  on  his  own  behalf;  if  the  next  friend  dies 
the  action  does  not  abate,  but  another  is  substituted  in 
his  place  by  the  court92 

In  the  modern  code  practice  of  New  York,  the  repre- 
sentative of  the  plaintiff  as  well  as  that  of  the  defend- 
ant is  called  a  guardian  ad  litem,  and  must  be  appointed 
by  the  court  before  he  can  act  as  such.98 

The  infant  defends  either  in  a  civil  suit  or  in  a  crim- 
inal prosecution  by  guardian  ad  litem. 

Not  only  is  it  true  that  he  cannot  defend  himself,  ex- 
cept by  a  guardian  ad  litem,  but  no  judgment  can  be 
taken  against  him,  nor  any  valid  proceedings  had  in  the 
suit,  till  such  a  guardian  is  appointed  for  him.  It  is 
therefore  incumbent  on  the  prosecuting  attorney  in  every 
criminal  prosecution,  and  on  the  plaintiff's  attorney  in 
every  civil  action,  to  see  to  it  that  the  appointment  of  a 
guardian  ad  litem  is  made  for  every  infant  defendant; 
otherwise  any  judgment  rendered  in  the  action  will  be 
erroneous. 

In  many  cases,  this  appointment  is  the  merest  tech- 
nicality ;  the  attorney  who  has  already  been  employed  by 
the  infant  may  be  appointed  guardian  ad  litem,  and  no 
practical  difference  in  the  conduct  of  the  suit  results ;  or 
the  action  may  already  be  properly  defended  by  the 

92— Morgan  ▼.  Potter,  157  U.  S.  358;    Sbuttlcsworth   v.   Hughey,    6 

195;   Blumenthal  v.  Craig,  81  Fed.  Rich.  L.    (S.  C.)    329,  60  Am.  Dee. 

320;  Mo.  Pac  R.  Co.  v.  Moffat,  60  130. 

Kane.   113,  72  Am.  St  Rep.   343;  93— N.   Y.   Code   of    Civil   Proc., 

Raining  v.  Met.  St.  R.  Co.,  157  Mo.  Si  469,  470,  472. 
477;    Bernard    t.    Merrill,    91    Me. 
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adult  defendants ;  but,  even  in  cases  where  the  appoint- 
ment is  a  mere  technicality,  it  is  one  which  is  absolutely 
necessary  to  the  rendering  of  a  valid  judgment.94 


94 — Johnson  y.  Waterhouse,  158 
Mass.  585,  23  Am.  St.  Rep.  858, 
11  L.  R.  A.  440;  Griffith  v.  Ventress, 
91  Ala.  366,  24  Am.  St.  Rep.  918, 
11  L.  R.  A.  193;  Johnson  v.  So. 
Pac  R.  Co.,  150  CaL  535;  Md.  Cas- 
uality  Co.  v.  Lanham,  124  Ga.  859; 
Peak  v.  Shasted,  21 I1L  137,  74  Am. 
Dec.  83;  Bloom  v.  Burdick,  1  Hill 


(N.    Y.)    130,    37    Am.    Dec.    299; 
Weaver  v.  Glen,  104  Va.  443. 

For  an  interesting  discussion  as 
to  the  mode  of  compensation  of  a 
guardian  ad  litem  appointed  by  the 
court,  and  the  amount  thereof,  see 
Richardson  y.  Tyson,  110  Wise  572, 
84  Am.  St.  Rep.  937. 


CHAPTER  Xn. 

THE  RELATION  OF  PARENT  AND  MINOR 

CHILD.  I. 

§  102.  General  consideration*.  The  title  of  this  chap- 
ter suggests  the  fact,  often  not  mentioned  in  treating 
of  this  subject,  that  the  legal  relation  of  parent  and  child 
continues  only  during  the  infancy  of  the  child.  When 
he  or  she  reaches  majority,  the  legal  rights  and  duties 
herein  treated  of  cease  to  exist;  although  the  parent  and 
adult  child  continue  to  be  the  nearest  of  kindred,  stand- 
ing in  the  first  place  in  all  statutes  of  inheritance,  and 
mutually  obligated,  each  to  contribute  to  the  support  of 
the  other  in  case  of  necessity,  by  the  statutes  for  the 
relief  of  pauperism  and  indigence. 

The  relation  of  parent  and  child  may  be  created,  either 
in  a  complete  or  in  a  partial  form,  in  three  ways:  by 
legitimate  birth,  by  illegitimate  birth,  and,  under  statu- 
tory provisions,  by  adoption. 

§103.  Legitimate  and  illegitimate  birth.  A  legiti- 
mate child  is  "one  between  whose  parents  the  relation 
of  marriage  subsisted  either  at  the  time  when  he  was 
begotten,  or  at  the  time  when  he  was  born,  or  at  some  in- 
tervening period. ' ' l 

That  is  to  say,  it  is  sufficient,  first,  if  the  parents  were 
married  when  the  child  was  begotten,  though  the  father 

1 — Century  Dictionary,  sub 
verbo  Legitimate,  citing  2  Ste- 
phens Com.  283. 
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may  have  died,  or  the  parents  may  have  been  divorced, 
before  the  child  was  born. 

And,  second,  though  the  parents  were  not  married  at 
the  time  of  the  conception  of  the  child,  yet  if  they  marry 
before  the  birth  of  the  child,  it  is  regarded  as  legitimate ; 
this  is  true  by  the  civil  and  the  canon  law,  as  well  as  by 
the  common  law. 

And  the  third  branch  of  the  definition  explains  itself : 
that  if  the  parents,  by  marriage  after  the  conception  of 
the  child,  legitimate  it,  the  subsequent  death  of  the  father 
or  divorce  of  the  parents  would  not  take  away  the  legiti- 
mation. 

§104.  Legitimation  by  marriage  after  birth  of  the 
child.  As  already  stated,  the  civil,  the  canon  and  the 
common  law  agreed  in  the  doctrine  that  marriage  of  the 
parents  of  a  child  after  its  conception,  but  before  its 
birth,  legitimated  the  child;  but  as  to  the  farther  exten- 
sion of  the  doctrine  to  legitimation  by  marriage  after  the 
child's  birth  they  differed.  The  civil  or  Roman  law,  and 
the  canon  or  ecclesiastical  law,  held  that  the  marriage  of 
the  parents  of  a  child  after  its  birth  made  it  legitimate ; 
but  the  common  law  refused  to  follow  this  rule.2 

It  remains  the  law  of  England,  and  the  common  law 
of  the  United  States,  to  the  present  time,  that  marriage 
of  the  parents  after  the  birth  of  a  child  does  not  legiti- 
mate the  child,3  but  there  has  been  a  very  general  adop- 


2 — It  was  upon  this  point  that 
the  Earls  and  Barons  of  England 
made  their  famous  declaration  in 
the  reign  of  Henry  III,  when 
the  Bishops  proposed  the  adoption 
of  the  canon  law  on  this  subject. 
"Nolumus  leges  Angliae  mutare, 
quae  hue  usque  usitatae  sunt  et 
approbatae."  2  Kent's  Com.  209. 
"And  the  which  noble,  courageous 
and  heroic  answer  all  the  lawyers 
do  mightily  approve.' 

D.  R.— 1« 


n 


3—1  Bl.  Com.  446,  454,  455; 
Brock  ▼.  State,  85  Ind.  887. 

But  the  courts  of  a  state  where 
the  common  law  still  prevails  will 
recognize  the  legitimacy  of  a  child 
whose  birth  was  legitimated  by 
a  subsequent  marriage  by  the  laws 
of  the  state  or  country  of  the  pa- 
rents' domicil  and  marriage.  Mil- 
ler v.  Miller,  91  N.  Y.  315,  43  Am. 
Rep.  669;  Olmsted  v.  Olmsted,  190 
N.  Y.  458,   123  Am.  St.  Rep.  585. 
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tion  of  the  civil  law  rule  by  statute  in  the  different  states. 
All  the  New  England  states  except  Rhode  Island,  and 
many  of  the  middle,  southern  and  western  states  have 
passed  such  statutes.4 

The  civil  law  excepted ' '  adulterine  bastards, ' '  or  those 
born  while  one  of  the  parents  was  the  husband  or  wife 
of  another  person  than  the  other  parent,  from  the  rule  of 
legitimation  by  subsequent  marriage,  and  the  question 
has  often  been  raised  whether  the  same  exception  ought 
not  to  be  made  to  the  American  statutes  by  implication ; 
but  the  consensus  of  decisions  is  against  the  implied  ex- 
ception.5 

Of  course  the  mere  fact  of  the  marriage  of  the  mother 
of  a  bastard  child  does  not  prove  that  the  man  whom  she 
marries  is  the  father  of  her  child;  unless  he  acknowl- 
edges the  paternity  of  the  child,  that  is  a  fact  requiring 
to  be  proved  before  the  statute  can  be  applied;  and  in 
the  statutes  of  many  of  the  states  the  public  acknowl- 
edgment of  the  child  by  the  father  is  a  requisite  to  its 
legitimation. 

§105.  The  presumption  of  legitimacy.  Even  where 
the  mother  of  a  child  is  a  married  woman  at  the  time 


And  if  by  the  law  of  a  state 
where  the  father  resided,  and  where 
he  left  an  estate  for  distribution,  a 
child  is  legitimated  by  subsequent 
marriage  and  recognition,  such 
child  will  inherit  as  legitimate,  al- 
though there  is  no  such  law  where 
the  birth  and  marriage  took  place. 
Munro  t.  Munro,  1  Rob.  (So.  Ap.) 
492;  BIythe  v.  Ayres,  96  CaL  532, 
19  L.  R.  A.  40;  Hall  v.  Gabbert,  213 
111.  208. 

4 — See  Stimson's  Am.  Statute 
Law;  also  the  statutes  of  the  sev- 
eral states. 

If  the  marriage  is  itself  invalid, 
it  will  not  legitimate  the  prior  born 
children.     Olmsted  v.  Olmsted,  190 


N.  T.  458,  123  Am.  St.  Rep.  585; 
Adams  v.  Adams,  154  Mass.  290, 
13  L.  R.  A.  275. 

5— Ives  ▼.  McNicoll,  59  Ohio  St 
40%  69  Am.  St.  Rep.  780,  43  L.  R. 
A.  772;  Robinson  v.  Ruprecht,  191 
III  424;  Miller  v.  Pennington,  218 
IIL  220,  1  L.  R.  A.  (N.  S.)  773; 
Scanlon  v.  Walshe,  81  Md.  118,  48 
Am.  St.  Rep.  488. 

See  also  Kealoha  v.  Castle,  210 
U.  S.  149,  which  reviews  the  cases, 
and  holds  the  decision  of  the  Ha- 
waiian courts  in  favor  of  the  le- 
gitimation to  be  controlling  in  the 
interpretation  of  an  Hawaiian  stat- 
ute. 

The   only   case  to  the  contrary 
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both  of  its  conception  and  birth,  the  legitimacy  of  the 
child  may  conceivably  be  questioned  by  raising  the  doubt 
whether  her  husband  was  really  the  father  of  the  child. 

The  natural  presumption  of  legitimacy  in  such  a  case 
is  very  great,  and  the  common  law  made  it  almost  con- 
clusive by  admitting  no  proof  of  the  illegitimacy  of  the 
child  of  a  married  woman  except  that  the  husband  was 
wholly  impotent  and  incapable  of  begetting  a  child,  or 
that  during  the  entire  period  of  possible  conception  of 
the  child  he  was  without  the  kingdom,  extra  quatuor 
maria. 

Though  the  husband  and  wife  had  long  separated,  and 
the  wife  was  living  in  open  adultery  with  a  paramour,  the 
law  refused  to  bastardize  her  children  by  proof  of'these 
facts.6 


seems  to  be  Sams  t.  JSams,  8ft  Ky. 
396. 

6—1  BL  Com.  457;  Coke  on  Little- 
son,    244a. 

Even  a  stricter  rule  was  held 
in  1304  (Year  Book  32  and  33 
Edward  I,  60,  Thayer's  cases  in 
Evidence,  2nd  ed.,  45)  a  child  being 
held  legitimate  where  the  husband 
of  its  mother  had  been  "over  sea" 
for  three  years  before  its  birth. 

In  Drennan  v.  Douglas,  102  111. 
341,  40  Am.  Rep.  505,  a  child  born 
eight  months  after  divorce  of  the 
mother  was  held  to  be  within  the 
presumption  of  legitimacy. 

Where  a  child  was  born  thirty- 
five  days  after  the  mother  was  di- 
vorced, and  fifteen  days  after  her 
marriage  to  another  man,  who  ac- 
knowledged the  child  to  be  his, 
it  was  held  to  be  the  legitimate 
child  of  the  second  husband.  Zach- 
mann  v.  Zachmann,  201  111.  380, 
94  Am.  St.  Rep.  180. 

There  is  also  a  general  presump- 
tion of  legitimacy,  by  which  a  court 


will  presume  the  marriage  of  the 
parents  of  a  child  in  the  absence 
of  evidence  as  to  that  fact.  Re 
Matthews,  168  If.  Y.  443;  Piers 
v.  Piers,  2  H.  L.  Cas.  331;  Orth- 
wein  v.  Thomas,  127  111.  554,  11 
Am.  St.  Rep.  159,  4  L.  R.  A.  434; 
Johnson  v.  Johnson,  30  Mo.  72,  77 
Am.  Dec.  598;  Caujolle  v.  Ferrie, 
23  N.  Y.  90;  Vaughan  v.  Rhodes,  2 
McCord  L  (S.  C.)  227,  13  Am.  Dec. 
713.  And  it  has  been  held  that  the 
presumption  of  legitimacy  will  ope- 
rate strongly  against  the  proof  of 
a  former  marriage  of  the  husband, 
which,  if  found  true,  would  in- 
validate the  marriage  of  which 
the  children  were  born.  Bowman 
v.  Little,  101  Md.  273. 

As  slaves  could  not  legally  marry, 
all  their  children  were  illegitimate. 
As  to  the  curious  situation  which  re- 
sulted after  emancipation,  see  John- 
son v.  Shepherd,  143  Ala.  325,  6 
Anno.  Cas.  143,  and  cases  cited  in 
the  note  5  Anno.  Cas.  144. 
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The  modern  law  has  relaxed  this  extreme  position,  and 
holds  that  the  presumption  that  the  husband  of  the  wife 
is  the  father  of  the  child  may  be  rebutted  by  clear  and 
satisfactory  proof  that  there  was  no  "access"  of  the 
husband  to  the  wife,  this  term  meaning  not  only  that 
there  was  no  sexual  intercourse  between  them,  but  that 
they  were  so  wholly  separated  that  there  was  no  possi- 
bility of  such  intercourse,  during  the  entire  period  when 
the  child  might  have  been  begotten. 

But  if  this  non-access  is  not  proven,  the  court  will  not 
hear  evidence  to  determine  whether  the  husband  or  an 
adulterer  is  the  true  father  of  the  child.  That  is,  the 
proof  must  show  the  impossibility,  and  not  the  mere 
improbability,  of  the  husband  being  the  father,  or  the 
presumption  will  prevail.7 


\ 


7 — The  Banbury  Peerage  case,  1 
Sim.  &  Stuart  (H.  L.  1811),  Thay- 
er's Gases  on  Evidence,  2nd  ed.  45; 
Wright  v.  Hicks,  It  6a.  155,  56 
Am.  Dec.  451;  Sergent  v.  No.  Cum- 
berland Mfg.  Co.,  112  Ky.  888; 
Grant  v.  Mitchell,  83  Me.  23;  Scan- 
Ion  v.  Walshe,  81  Md.  118,  48  Am. 
St.  Rep.  488;  Canaan  v.  Avery, 
72  N.  H.  591;  Cross  v.  Cross,  3 
Paige  Ch.  (N.  Y.)  139,  23  Am.  Dec. 
778;  Woodward  v.  Blue,  107  N.  C. 
407,  22  Am.  St.  Rep.  897;  Powell 
v.  Fowler,  84  Ohio  St.  165,  36  L. 
R.  A.  (N.  S.J  255;  Com.  v.  Shep- 
herd, 6  Binney  (Pa.)  283,  6  Am. 
Deo.  449. 

The  child  is  "born  in  wedlock," 
and  the  presumption  that  the 
mother's  husband  is  its  father  ex- 
ists, though  the  birth  of  the  child 
is  so  soon  after  the  marriage  as 
to  show  that  its  conception  must 
have  been  before  the  marriage.  In 
fact,  that  he  married  the  woman 
knowing  of  her  pregnancy  would 
be    the    strongest   evidence    of   his 


recognition  of  his  paternity.  Id- 
ler v.  Anderson,  48  Ohio  St  473, 

54  Am.  Rep.  823;  Grant  v.  Stimp- 
son,  79  Conn.  619;  Wright  v.  Hicks, 
12  tia.  155,  56  Am.  Dec  451;  Zach- 
mann  v.  Zachmann,  201  III  380, 
94  Am.  St.  Rep.  180;  State  v.  Shoe- 
maker, 62  Iowa  343,  49  Am.  Rep. 
146;  Dennison  v.  Page,  29  Pa.  St. 
400,  72  Am.  Dec  644;  Bowles  ▼. 
Bingham,  2  Mumf.  (Va.)  442,  5 
Am*  Dec.  497. 

If  he  proved  that  he  was  ig- 
norant of  her  pregnancy,  and  had 
never  had  intercourse  with  her,  the 
presumption  would  not  exist;  those 
facts  are  ground  for  avoidance  of 
the  marriage  for  fraud.  See  ant$f 
I  4. 

Admissions  of  paternity  by  the 
alleged  paramour  are  not  sufficient 
to  overcome  the  presumption  of  le- 
gitimacy. Scanlon  v.  Walshe,  81 
Md.  118,  48  Am.  St.  Rep.  488; 
Bethany  Hospital  Co.  v.  Hale,  64 
Kans.  367. 

The   presumption   does   not    ex- 
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And  the  difficulty  of  overcoming  that  presumption  is 
increased  by  another  rule,  stated  as  a  rule  of  public  policy 
and  decency,  and  long  unquestioned,  to  wit :  that  neither 
husband  nor  wife  will  be  permitted  to  testify  to  the  fact 
of  non-access ;  the  proof  of  the  entire  separation  of  hus- 
band and  wife  must  come,  therefore,  from  some  other 
source  than  themselves.8  Both  the  reasons  and  the  early 
precedents  on  which  this  rule  of  evidence  rests  have 
lately  been  ably  and  sharply  challenged,  and  its  authority 
shaken  thereby;  but  it  is  still  undoubtedly  the  rule  of 
American  law,  whatever  it  may  become  in  the  future.9 


ist  where  a  mulatto  child  is  born 
to  the  white  wife  of  a  white  man. 
Bullock  t.  Knox,  96  Ala.  159;  Wat- 
kins  y.  Carleton,  10  Leigh  (Va.) 
560. 

In  some  cases,  "access"  seems  to 
be  understood  as  synonymous  with 
sexual  intercourse;  it  is  expressly 
so  defined  in  Dennison  v.  Paige,  29 
Pa.  St.  420,  72  Am.  Dec.  644.  This 
seems  an  unnatural  interpretation 
of  the  term,  and  renders  it  wholly 
superfluous.  The  true  meaning  is 
"such  access  as  affords  an  oppor- 
tunity for  sexual  intercourse." 
Head  v.  Head,  1  Sim.  &  Stuart  150, 
1  Turner  &  Russell  141. 

8— Dennison  ▼.  Paige,  28  Pa.  St 
480,  72  Am.  Dec.  644;  Re  Mills, 
137  Cal.  298,  92  Am.  St.  Rep.  175; 
Scanlon  v.  Walshe,  81  M<L  118,  48 
Am.  St.  Rep.  488;  Egbert  v.  Green* 
wait,  44  Mich.  246,  38  Am.  Rep 
260;  Rabeke  v.  Baer,  115  Mich.  328, 
69  Am.  St.  Rep.  567;  Chamberlain 
y.  People,  23  N.  Y.  85,  80  Am.  Dec 
255;  Boykin  y.  Boykin,  70  N.  C. 
262,  16  Am.  Rep.  776;  Mink  v. 
State,  60  Wise.  583,  50  Am.  Rep. 
386;  Schuman  t.  Schuman,  83 
Wise  255. 

The  evidence  of  the  husband  or 
wife  is  equally  inadmissible  whether 


it  is  offered  to  support  or  to  deny 
the  legitimacy  of  the  child.  Boy- 
kin v.  Boykin,  70  N.  G.  262,  16  Am. 
Dec.  776. 

9 — Professor  Wigmore,  in  his 
great  book  on  Evidence,  vol.  3, 
|  §  2063-4,  has  made  a  most  effec- 
tive and  convincing  attack  on  this 
rule  both  from  the  standpoint  of 
its  historical  authority  and  from 
that  of  its  inherent  reasonableness. 
He  points  out  that  the  rule  as  orig- 
inally defined  was  one  simply  of 
caution  against  taking  the  testi- 
clusive  as  to  the  legitimacy  or 
mony  of  husband  or  wife  as  con- 
illegitimacy  of  the  child;  that  the 
admissibility  of  the  wife's  evidence 
was  not  only  assumed,  but  that  it 
was  clearly  affirmed  by  Lord  Hard- 
wicke  in  1734  in  Rex  v.  Reading, 
Lee  temp.  Hardwicke  79;  that  this 
was  the  doctrine  of  the  English 
courts  down  to  1777,  when  Lord 
Mansfield  (Goodright  v.  Moss,  Cow- 
per  59)  in  a  dictum  resting  on  a 
plain  misunderstanding  of  the 
earlier  cases  declared  it  to  be  a 
rule  of  decency,  morality  and  poli- 
cy, that  neither  husband  nor  wife 
should  be  permitted  as  a  witness  to 
bastardise  the  issue  of  the  wife 
after  marriage  by  testifying  to  the 
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Illegitimate  birth  includes  all  cases  not  within  the 
above  definition;  that  is,  those  where  the  parents  were 
not  lawfully  married  either  at  the  time  of  conception  or 
of  birth  of  the  child,  or  at  any  time  between,  and  have 
not  since  been  married  under  laws  which  give  to  such 
subsequent  marriage  the  effect  of  legitimating  the  child. 
The  case  must  also  not  be  within  the  scope  of  any ' '  Enoch 
Arden"  or  similar  statute  by  which  the  children  of  a 
bona  fide  and  de  facto  marriage  are  sometimes  held  to  be 
legitimate,  though  the  marriage  itself  is  invalid.10 

§  106.  Adoption.  The  process  of  adoption,  by  which 
the  natural  child  of  certain  parents  may  become  the  legal 
child  of  other  parents,  was  unknown  to  the  common 
law.11  It  was  well  known,  however,  in  the  ancient  civi- 
lizations, and  has  been  borrowed  by  us  from  the  Roman 
law.  It  therefore  rests  for  its  validity  and  operation 
entirely  on  the  statutes  of  the  several  states. 

But  the  statutes  are  in  many  respects  similar,  and 
there  are  certain  general  features  of  the  statutory  status 
of  adoption. 


nonaocess  of  the  husband;  and 
that  the  great  authority  of  Lord 
Mansfield  led  the  American  courts 
to  accept  his  statement  with  very 
little  examination  as  to  its  sound- 
ness. He  also  points  out  that  the 
rule  has  many  elements  of  absurdi- 
ty; that  no  more  violence  is  done 
to  delicacy  than  in  many  other 
line*  of  investigation  which  the 
courts  are  constantly  obliged  to 
follow;  and  that  in  fact,  in  the 
great  majority  of  instances,  the 
testimony  as  to  the  total  separa- 
tion of  husband  and  wife  would 
have  no  element  of  indecency  or 
indelicacy  about  it  at  all. 

This  emphatic  expression  of  Pro- 
fessor Wigmore  has  already  been 
approved  by  at  least  one  American 


court  of  last  resort.  Evans  ▼.  State, 
165  Ind.  369,  2  L.  R.  A.  (N.  S.) 
619,  6  Anno.  Gas.  813. 

10 — See  ante,   §  2,  note  17. 

11 — Humphries  v.  Davis,  100  Ind. 
274,  50  Am.  Rep.  789;  Morrison  v. 
Sessions,  70  Mich.  297,  14  Am.  St 
Rep.  600;  Re  Thorne,  156  N.  Y. 
140;  Furgeson  v.  Jones,  17  Ore. 
204,  11  Am.  St.  Rep.  808,  3  L.  R. 
A.  620;  Non-she-po  v.  Wawinta,  37 
Ore.  213,  82  Am.  St.  Rep.  749;  Re 
Carroll's  Estate,  219  Pa.  St.  440,  123 
Am.  St.  Rep.  673;  Nugent  v.  Pow- 
ell, 4  Wyo.  173,  62  Am.  St.  Rep. 
17,  20  L.  R.  A.  199. 

No  statute  of  adoption  has  ever 
been  passed  in  England,  and  the 
legal  status  is  unknown  there.  Re 
Quai  Shing,  6  Brit.  CoL  86. 
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Two  things  are  usually  essential:  a  contract  between 
the  natural  parents,  or  other  persons  having  the  legal 
control  of  the  child,  and  the  adopting  parents,  by  which 
the  former  give,  and  the  latter  receive,  the  child  in  adop- 
tion; and  an  approval  of  the  contract  by  some  court, 
usually  the  court  which  deals  with  probate  matters.12 

It  is  a  usual  requirement  that  the  child  shall  himself 
consent  to  the  adoption,  if  he  is  fourteen  years  of  age 
or  over;  and  that  no  person  having  a  husband  or  wife 
living  and  competent  to  act  shall  adopt  a  child  without 
the  concurrence  of  such  husband  or  wife.  In  a  few  states 
adoption  can  be  effected  by  the  deed  of  the  adopting 
parents,  without  the  consent  of  the  natural  parents  or 
the  decree  of  any  court.18 


The  Jaw  of  adoption  in  Greece 
and  Rome  ia  sketched  in  Wood- 
ward's  Appeal,  81  Conn.  152;  in 
Markover  v.  Krauss,  132  Ind.  294, 
17  L.  R.  A.  806;  and  in  Morrison  v. 
Sessions,  supra. 

For  its  history  in  other  ancient 
nations,  see  Hockaday  v.  Lynn,  200 
Ho.  456,  118  Am.  St.  Rep.  672, 
8  L.  R.  A.  (N.  S.)  117,  9  Anno.  Gas. 
776, 

Adoption  in  accordance  with  the 
immemorial  custom  of  an  Indian 
tribe  will  not  be  recognized  as  legal. 
Non-she -po  v.  Wawinta,  supra. 

Sundry  definitions  of  "Adoption" 
are  collected  in  Cofer  v.  Scroggins, 
98  Ala.  342,  39  Am.   St.  Rep.  54. 

12 — The  provisions  of  the  stat- 
utes in  the  respective  states  are 
given  or  summarized  iu  Taber  v. 
Douglass,  101  Me.  366;  Ross  v.  Ross, 
129  Mass.  243,  37  Am.  Rep.  321; 
Morrison  v.  Sessions,  70  Mich.  297, 
14  Am.  St.  Rep.  500;  Re  Macrae,  189 
N.  Y.  142,  12  Anno.  Gas.  505  \  Fur- 
geson  v.  Jones,  17  Ore.  204,  11  Am. 
St.  Rep.  808,  3  L.  R.  A.  620:  and 


Woodward's  Appeal,  81  Conn.  152, 
which  recites  the  Wisconsin  statute. 

It  has  several  times  been  held 
that  an  adult  may  be  adopted,  and 
thereby  become  the  heir  of  the 
adopting  parent,  though  the  statute 
of  adoption  uses  the  word  "child." 
Sheffield  v.  Franklin,  161  Ala.  492, 
125  Am.  St.  Rep.  37,  12  L.  R.  A. 
(N.  S.)  884;  Markover  v.  Krauss, 
132  Ind.  294,  17  L.  R.  A.  806;  Re 
Moran,  151  Mo.  555.  The  contrary 
has  been  held  in  A.  H.  G.'s  petition 
1  W.  N.  G.  576;  Moore's  petition, 
14  R.  I.  38;  Williams  v.  Knight,  18 
R.  I.  333. 

13 — Helpire  v.  Claude,  109  Iowa 
159,  77  Am.  St.  Rep.  524,  46  L  R. 
A-  171;  Fosburg  v.  Rogers,  114  Mo. 
122,  19  L.  R.  A.  201. 

In  Chehak  v.  Battles,  133  Iowa 
107,  8  L.  R.  A.  (N.  8.)  1130,  12 
Anno.  Cas.  140,  an  adoption  agree- 
ment, though  not  valid  as  such  for 
want  of  acknowledgment  by  the 
adopting  parents,  waa  held  to  be  en- 
forceable against  them  aa  a  contract 
to  give  such  child  the  right  of  in- 
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It  is  clear  that  the  status  of  adoption,  being  an  arti- 
ficial creation  and  resting  on  the  statute  alone,  can  only 
be  conferred  by  strict  compliance  with  the  requirements 
of  the  statute.  If  any  substantial  requirement  of  the 
statute  is  omitted,  the  proceedings  are  ineffectual,  and 
the  legal  relationships  of  the  child  remain  unchanged.14 


heritance  from  them.  Lynn  v. 
Hockoday,  162  Mo.  Ill,  85  Am.  St. 
Rep.  480,  gives  the  same  effect  to 
a  parol  adoption  agreement. 

Under  this  form  of  adoption,  the 
ehild  inherits  from  parents  who 
had  adopted  him  by  their  deed, 
though  without  the  consent  of  the 
natural  parents.  He  is  the  legal 
child  of  both  sets  of  parents. 
Clarkson  v.  Hatton,  143  Mo.  47,  60 
Am.  St.  Rep.  635,  39  L.  R.  A.  748. 

In  Pennsylvania  adoption  by  deed 
is  lawful,  though  there  is  also  a 
proceeding  for  adoption  by  decree 
of  court.  In  either  case  the  intent 
of  the  adopting  parent  is  the  decis- 
ive fact.  In  this  case  the  natural 
parents  had  abandoned  the  child, 
and  their  whereabouts  were  un- 
known. Re  Peterson,  212  Pa.  St. 
453. 

14 — "The  power  to  adopt  minor 
children  is  a  creation  of  the  statute 
unknown  to  the  common  law,  the 
statutory  mode  prescribed  is  the 
measure  of  the  power,  and  an 
adoption  is  invalid  unless  made  in 
pursuance  of  the  essential  require- 
ments of  the  statute."  Woodward's 
Appeal,  81  Conn*  152,  165. 

But  nevertheless  many  courts 
have  held  that  the  statutes  pro- 
viding for  adoption  were  of  a  highly 
beneficial  character,  and  that  they 
should  be  interpreted  in  a  broad  and 
liberal  manner.  Nugent  v.  Powell, 
4  Wyo.  173,  33  Pa.  23,  62  Am.  St. 
Rep.  17,  20  L.  R.  A.  199;   Re  Mc- 


Keag,  141  Gal.  403,  99  Am.  St.  Rep. 
80;  Wilson  v.  Otis,  71  N.  H.  483, 
93  Am.  St.  Rep.  564;  Parsons  v. 
Parsons,  101  Wise.  76,  70  Am.  St. 
Rep.  894. 

Minor  irregularities  cannot  be  set 
up  by  heirs  of  the  adopting  parents, 
when  those  parents  during  their  life 
adhered  to  it.  Re  Williams,  102 
Gal.  70,  41  Am.  St.  Rep.  163. 

The  rule  is  stated  more  strictly 
in  Taber  v.  Douglass,  101  Me.  363, 
and  in  Watts  v.  Dull,  184  111.  86, 
75  Am.  St.  Rep.  141;  but  liberally 
in  Flannigan  v.  Howard,  200  111. 
396,  93  Am.  St.  Rep.  201,  59  L.  R. 
A.  664. 

Lack  of  consent  by  or  notice  to 
a  living  father  is  fatal  to  the  adop- 
tion proceedings,  although  he  had 
abandoned  the  child.  Schlitz  v. 
Roenitz,  86  Wise  31,  39  Am.  St. 
Rep.  873,  21  L.  R.  A.  483;  Furgeson 
v.  Jones,  17  Ore.  204,  11  Am.  St. 
Rep.  808,  3  L.  R.  A  620;  Beatty  v. 
Davenport,  45  Wash.  555,  122  Am. 
St.  Rep.  937.  Contra,  Nugent  v. 
Powell,  supra;  Parsons  v.  Parsons, 
supra. 

Statutes  for  adoption  are  all  pri- 
marily based  on  the  consent  of  the 
child's  parent  or  parents  if  living 
and  accessible;  any  exception  which 
permits  adoption  without  such  con- 
sent must  clearly  come  within  the 
provisions  of  the  statute.  Tiffany 
v.  Wright,  79  Nebr.  10. 

But  the  statute  may  lawfully 
dispense  with  consent  by  or  notice 
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But  if  the  statute  is  fully  complied  with,  it  results  that 
the  relation  of  the  child  to  the  adopting  parents  becomes 
that  of  parent  and  child,  substantially  the  same  as  that 
between  natural  parents  and  their  children.16 


to  a  parent  whose  custody  of  the 
child  has  been  taken  from  him  in  a 
divorce  proceeding  based  on  his 
adultery.  Re  Williams,  102  Gal. 
70,  41  Am,  St.  Rep.  163.  And  if  the 
father  lives  in  Scotland,  while  the 
child  is  an  actual  resident  of  the 
state,  adoption  may  be  validly  based 
on  notice  by  publication.  Stearns 
v.  Allen,  183  Mass.  404,  97  Am.  St. 
Rep.  441. 

"While  the  general  rule  is  that  a 
child  cannot  be  adopted  without  the 
consent  of  its  parents,  there  are 
several  exceptions  to  the  rule;  as, 
for  instance,  if  either  parent  has 
been  deprived  of  civil  rights,  or  ad- 
judged guilty  of  cruelty  or  adultery 
and  for  that  reason  divorced,  or 
adjudged  an  habitual  drunkard,  or 
has  abandoned  the  child.  In  any 
of  these  cases  the  consent  or  pres- 
ence of  such  parent  is  unnecessary. 
Otherwise  it  is  necessary."  Re  Mc- 
Eeag,  supra. 

15 — Humphries  v.  Davis,  100  Ind. 
274,  50  Am.  Rep.  789;  Gray  v. 
Holmes,  57  Kans.  217,  33  L.  R.  A. 
207;  Markover  v.  Krauss,  132  Ind. 
294,  17  L.  R.  A.  806;  Re  Masterson, 
44  Wash.  48,  122  Am.  St.  Rep.  886. 
If  the  adopting  parents  die,  and 
the  child  becomes  an  orphan,  he 
may  be  re-adopted  without  notice 
to  the  natural  parents.  Re  Macrae, 
189  N.  Y.  142,  12  Anno.  Gas.  505. 

But  where  land  is  deeded  to  life 
tenants  with  remainder  to  their 
"bodily  heirs,"  they  cannot  defeat 
the  rights  of  reversioners  by  adopt- 
ing a  chijd.     Clarkson  v.  Hatton, 


143  Mo.  47,  69  Am.  St.  Rep.  635,  39 
L.  R.  A.  748.  On  the  different  facts 
of  the  cases  a  bequest  to  one  with 
remainder  to  her  "heirs"  was  held 
to  include  an  adopted  child  in  But- 
terfleld  v.  Sawyer,  181  III  598,  79 
Am.  St.  Rep.  ,246,  52  L.  R.  A.  75, 
and  not  to  include  an  adopted  child 
in  Wallace  v.  Nolan,  246  111.  535,  13 
Am.  St.  Rep.  247.  Children  of  an 
adopted  child  are  "lawful  issue"  of 
the  adopting  parent  under  the  ex- 
emption of  legacies  to  lawful  issue 
from  the  inheritance  tax.  Re  Win- 
chester, 140  CaL  468. 

"Lawful  heirs"  was  held  not  to 
include  an  adopted  child,  under  the 
special  circumstances  of  the  case, 
in  Morrison  v.  Sessions,  70  Mich. 
297,  14  Am.  St.  Rep.  500.  The  New 
York  statute  especially  protects  a 
remainder  created  by  will  from  be- 
ing defeated  by  the  adopting  of  a 
child;  but  this  provision  will  not 
be  extended  to  a  remainder  by  deed. 
Gilliam  v.  Guaranty  Trust  Co.,  186 
N.  Y.  127,  116  Am.  St.  Rep.  536. 

Adoption,  like  the  birth  of  a 
child,  will  ipso  facto  revoke  a  prior 
will  of  the  adopting  parent.  Hel- 
pire  v.  Claude,  119  Iowa  149,  77 
Am.  St.  Rep.  524,  46  L.  R.  A.  171. 
But  see  the  contrary  decisions  cited 
and  distinguished  in  that  case. 

An  adopted  child  was  held  en- 
titled to  the  benefits  of  homestead 
exemption  in  Cofer  v.  Scroggins, 
98  Ala.  342,  39  Am.  St.  Rep.  54. 
And  to  take  as  an  after  born  child 
would,  under  a  statute  which 
makes  a  will  subject  to  the  inheri- 
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The  statutes  and  decisions  of  the  different  states  differ 
widely  as  to  the  rights  of  inheritance  to  and  from  an 
adopted  child,  and  also  as  to  the  legal  relation  of  the 
adopted  child  to  the  relatives  of  the  adopting  parents. 

When  the  child  becomes  the  legal  son  of  the  adopting 
father,  does  he  thereby  become  the  grandson  of  his  father, 
the  brother  of  his  natural  born  children,  and  so  on?  It 
is  one  thing  to  empower  the  adopting  parents  to  them- 
selves take  a  new  child  by  contract,  and  a  somewhat  dif- 
ferent thing  to  empower  them  to  confer  upon  others  of 
the  family  a  new  relative,  not  of  the  family  blood. 

By  some  of  the  statutes  the  adopted  child  acquires  a 
legal  right  of  inheritance  to  its  adopting  parents  only, 
and  not  to  their  relatives;16  in  others,  the  adopted  child 


tance  of  his  statutory  right  by  an 
after  born  child,  unless  an  intent 
to  exclude  him  expressly  appears. 
Flannigan  v.  Howard,  200  111.  396, 
93  Am.  St.  Rep.  201,  59  L.  R.  A. 
664.  To  take  under  an  insurance 
policy  payable  to  surviving  chil- 
dren, Virgin  v.  Marwick,  07  Mo. 
578;  or  under  a  will  in  favor  of 
"issue"  of  a  granddaughter,  Hart- 
well  v.  Tafft,  19  R.  I.  644,  34  L.  R. 
A.  500;  not  to  be  the  "next-of- 
kin"  entitled  to  sue  for  death  of 
the  parent,  Heidecamp  v.  Jersey 
City  R.  Co.,  69  N.  J.  L.  284,  101 
Am.  St.  Rep.  707. 

It  was  held  in  Humphries  v.  Davis, 
ettpra,  that  the  adopted  child  may 
inherit  from  both  its  natural  and 
its  adopting  parents;  that  property 
inherited  by  the  child  from  one 
adopting  parent  will  go  to  the  other 
adopting  parent,  and  not  to  the 
natural  parents;  the  question  who 
would  inherit  its  property  derived 
from  other  sources  is  left  unde- 
cided. 

16 — Hockaday  v.  Lynn,  200  Mo. 
456,   118  Am.   St.  Rep.   672,   8  L. 


R.  A.  (N.  S.)  117,  9  Anno.  Cas.  775; 
Wallace  v.  Noland,  246  111.  535,  138 
Am.  St.  Rep.  247;  Helms  v.  Elliott, 
89  Tenn.  446,  10  L.  R.  A.  535;  Van 
Derlyn  v.  Mack,  137  Mich.  146,  109 
Am.  St.  Rep.  669,  66  L.  R.  A.  537, 
4  Anno.  Gas.  879;  Warren  v.  £res- 
cott,  84  Me.  483,  30  Am.  St.  Rep. 
370,  34  L.  R.  A.  500;  Phillips  v.  Mc- 
Oonica,  59  Ohio  St.  1,  69  Am.  St. 
Rep.  753. 

The  New  York  statute  gives  to 
the  adopted  child  and  his  heirs  or 
next-of-kin  full  rights  of  inheritance 
from  the  adopting  parents.  Re 
Cook,  187  N.  Y.  253. 

In  Massachusetts  the  adopted 
child  inherits  from  "the  legal  de- 
scendants but  no  other  of  the  kin- 
dred oP  the  adopting  parent,  and 
retains  his  right  to  inherit  from  his 
natural  parents  and  kindred.  De- 
lano v.  Bruerton,  148  Mass.  619,  2 
L.  R.  A.  698. 

In  Maine  he  becomes  "to  all  in- 
tents and  purposes  the  child  of  his 
adopters,  the  same  as  if  born  to 
them  in  lawful  wedlock,  except  that 
he  shall  not  inherit  property  ex- 
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has  exactly  the  same  rights  as  if  he  had  been  a  natural- 
born  child,  both  in  relation  to  the  adopting  parents  and 
to  their  relatives.17 

Since  adoption,  like  marriage  or  divorce,  creates  a 
status,  from  which  the  legal  incidents  of  that  status  neces- 
sarily flow,  the  law  of  the  domicil  of  the  parties  at  the 
time  of  the  adoption  will  control  as  to  whether  or  not 
the  status  has  been  formed.  Therefore,  if  a  child  is 
legally  adopted  in  one  state,  and  the  parents  and  child 
then  move  into  another,  the  child  will  have  in  the  latter 
state  the  status  of  an  adopted  child  though  the  adoption 
was  not  effected  in  accordance  with  the  law  of  the  latter 
state.18 

But  if  the  parents  should  die  domiciled  in  the  latter 
state,  and  by  its  law  an  adopted  child  inherits  differently 
from  a  natural  child,  he  will  inherit  only  as  an  adopted 
child,  though  the  law  of  the  state  where  he  was  adopted 
gives  an  adopted  child  full  rights  of  inheritance.19    That 


pressly  limited  to  the  heirs  of  the 
body  of  the  adopters,  nor  property 
from  their  lineal  or  collateral  kin- 
dred by  right  of  representation." 
R.  S.  1903,  p.  622,  §35. 

17— Schlitz  v.  Roenits,  86  Wise 
81,  39  Am.  St.  Rep.  873,  21  L.  R. 
A.  483;  Shick  v.  Howe,  137  Iowa 
249,  14  L.  R.  A.  (N-  S.)  980. 

By  the  Connecticut  statute  the 
child  has  full  rights  of  inheritance 
from  its  adopted  parents  "or  their 
relatives,  and  shall  not  inherit 
estate  from  its  natural  parents  and 
their  relatives."  G.  S.  1902,  §234. 
This  gives  the  adopted  children 
exactly  the  same  status  as  a  nat- 
ural child  of  the  adopting  parents 
would  have. 

18— Ross  y.  Ross,  189  Mass.  848, 
37  Am.  Rep.  321;  Re  Williams,  102 
Cal.  70,  41  Am.  St.  Rep.  163;  Wood- 
ward's Appeal,  81  Conn.  152;  Qlos 


v.  Sankey,  148  111.  536,  39  Am.  St. 
Rep.  196,  23  L.  R.  A.  665;  Gray  v. 
Holmes,  57  Kans.  217,  33  L.  R.  A. 
207;  Caldwell's  Succession,  114  La. 
195,  108  Am.  St.  Rep.  341;  Melvin 
v.  Martin,  18  R.  I.  650. 

The  same  rule  is  laid  down  by 
statute  in  Maine.  R.  S.  1903,  p. 
622-3,  §35. 

19— Keegan  v.  Geraghty,  101  I1L 
26. 

And  where  a  child's  adoption  was 
by  a  special  act  of  the  legislature 
of  another  state,  which  declared 
that  she  "shall  inherit  from  the 
said  S.  as  if  she  were  his*  legitimate 
child,"  it  does  not  follow  that  she 
is  the  heir  of  S.  within  the  statute 
for  the  substitution  of  the  heirs 
of  a  son  of  the  intestate  in  the  place 
of  their  father.  Re  Sunderland,  60 
Iowa  732. 

So    in     interpreting    the    term 
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is,  his  status  as  an  adopted  child  is  determined  by  the  law 
of  the  state  of  the  adoption ;  but  his  right  of  inheritance, 
as  an  adopted  child,  by  the  law  of  the  domicil  of  the  de- 
ceased. 

§  107.  The  reciprocal  duties  of  parent  and  child.  The 
law  of  parent  and  child  is  unlike  the  law  relating  to  most 
classes  of  property  rights,  because,  while  the  reciprocal 
rights  and  duties  of  parent  and  child  are  often  discussed 
in  legal  text-books,  they  fortunately  do  not  often  come 
before  the  courts  for  definition  and  exact  application ;  and 
there  is  therefore  an  occasional  vagueness,  and  an 
absence  of  reported  cases  to  which  one  may  refer  to  sup- 
port and  accurately  define  the  recognized  rules. 

In  this  respect  they  are  like  the  mutual  rights  of  hus- 
band and  wife  to  each  other's  society,  kindly  treatment 
and  conjugal  affection — unquestionably  existing,  and  of 
the  highest  importance,  and  yet  resting  rather  on  their 
universal  recognition  by  social  opinion  and  usage  than 
on  judicial  decisions. 

So  reluctant  have  the  courts  been  to  encourage  litiga- 
tion over  personal  rights  between  members  of  the  same 
family,  that  it  seems  well-established  that  a  minor  cannot 
sue  the  father  for  a  tort  to  the  person,  though  of  an 
aggravated  nature.20  The  decisions  upon  this  point  are 
all  recent;  and  that  very  fact  shows  that  the  action  has 
not  been  generally  supposed  to  be  maintainable.  How- 
ever great  the  hardship  may  seem  to  be  in  a  case  of  great 
cruelty  or  outrage  to  a  child,  to  make  a  father  liable  to 


"lawful  issue"  in  a  will  the  court 
will  not  necessarily  hold  an  adopted 
child  to  be  included,  though  by  the 
law  of  the  place  of  adoption  the 
child  had  full  rights  of  inheritance. 
N.  Y.  Trust  Co.  ▼.  Viele,  161  N.  Y. 
11,  76  Am.  St.  Rep.  238. 

20— Roller  ▼.   Roller,   37   Wash. 
242,  107  Am.  St.  Rep.  708,  68  L.  R. 


A.  893,  3  Anno.  Gas.  1;  Hewlett  ▼. 
George,  68  Miss.  703,  13  L.  R.  A. 
682;  McKelvey  ▼.  McKelvey,  111 
Tenn.  388,  102  Am.  St.  Rep.  787, 
64  L.  R.  A.  991,  1  Anno.  Gas.  130. 
After  emancipation,  a  child  can 
sue  his  parents  for  a  tort  to  the 
person.  Taubert  v.  Taubert,  10$ 
Minn.  247. 
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a  suit  for  damages  for  a  personal  tort  might  open  the 
way  to  far  greater  evils  than  it  would  prevent  or  redress. 

It  would  hardly  be  promotive  of  public  policy  to  allow 
an  insolent  and  defiant  child  to  hold  over  the  father  the 
threat  of  a  suit  to  test  the  justification  and  sufficiency 
of  punishment;  and  even  in  extreme  cases  it  may  well 
be  deemed  better  to  leave  the  child's  protection  to  crim- 
inal prosecution  carried  on  by  the  officers  of  the  law 
than  to  a  suit  by  the  child  himself. 

The  same  reason  does  not  apply  to  a  suit  for  tort  to 
the  property  of  the  child ;  as  to  property  rights  the  child 
is  practically  independent  of  his  father,  and  the  same 
considerations  of  public  policy  hardly  apply. 

The  case  is  closely  analogous  to  that  of  husband  and 
wife  under  liberal  modern  laws;  as  has  already  been 
stated,  she  has  in  many  states  a  free  right  of  action 
against  him  for  violation  of  contract  or  property  rights, 
but  none  for  torts  to  the  person. 

§  108.  The  father's  duty  to  protect  and  to  educate  the 
child.  The  father  has  the  right,  and  owes  to  his  minor 
child  the  duty,  of  personally  protecting  him.  Such  force 
as  one  might  exert  in  self-defense  he  may  exert  in  de- 
fense of  a  child,21  and  injuries  to  a  child  are  recognized 
as  a  provocation  which  may  reduce  even  an  unjustifiable 
homicide  from  murder  to  manslaughter.22  This  of 
course  applies  particularly  to  carnal  abuse  of  a  daughter. 

But,  as  Blackstone  says,  this  duty  of  protection  is 
assured  by  a  natural  impulse,  which  the  law  needs  to 
check  rather  than  to  spur. 


21 — 1  Black.  Com.  850;  Com.  v. 
Malone,  114  Mass.  295. 

The  right  extends  to  members  of 
a  family  generally.  Patten  v. 
People,  18  Mich.  314,  100  Am.  Dec. 
173;  Dukes  v.  State,  11  Ind.  557,  71 
Am.  Deo.  370. 

And  a  son  has  the  same  right  in 
defense  of  his   father.     Foster  r. 


State,   102   Tenn.   33,   73   Am.   St. 
Rep.  855. 

22—1  Black.  Com.  450;  2  Swift's 
Dig.  (273);  Campbell  v.  Common- 
wealth, 88  Ky.  402,  21  Am.  St.  Rep. 
348;  State  v.  Grugin,  147  Mo.  39, 
71  Am.  St.  Rep.  563,  42  L.  R.  A. 
774;  McWhirt's  case,  3  Gsatt.  (Va.) 
394,  46  Am.  Dec.  196. 
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The  duty  of  affording  to  the  child  an  education  suited 
to  his  needs  and  capacities,  which  has  always  been  recog- 
nized as  a  moral  duty  in  so  far  as  it  was  within  the 
father's  power,  but  with  no  definite  standard  fixed  and 
enforced  by  positive  law,  has  become  definite  and  capable 
of  exact  enforcement  by  our  modern  school  laws  by  which 
the  state,  itself  assuming  the  cost  of  education  of  all  its 
children,  compels  the  parent  to  use  these  privileges,  arjd 
to  send  his  children  to  the  public  school  or  to  some 
private  school  of  approved  standard. 

The  length  of  time  during  which  the  father  is  compelled 
to  send  his  children  to  school  varies  widely  in  the  dif- 
ferent states ;  even  in  the  most  advanced  states  the  legal 
duty  extends  only  to  very  elementary  education.28 

§  109.  The  father's  duty  to  support  the  child.  This 
duty,  while  imposed  by  the  elementary  dictates  of  natural 
law,  is  one  the  enforcement  of  which  by  a  civil  action  is 
not  always  easy.  The  very  similar  duty  of  supporting 
the  wife?  is  readily  enforced  by  conferring  on  her  an 
implied  agency  to  procure  articles  for  her  own  support 
on  the  husband's  credit,  when  he  fails  to  furnish  them. 
But  in  the  case  of  a  child,  at  least  of  a  young  child  who 
is  most  likely  to  need  support,  his  own  incapacity  makes 
it  impossible  for  him  to  act  as  the  father 's  implied  agent. 

Thjs  difficulty  of  working  out  the  duty  of  support  by 
the  same  method  that  is  used  in  the  law  of  husband  and 
wife  has  led  some  courts  to  say  that  the  duty  of  a  father 
to  support  his  child  is  one  of  moral  obligation  only,  and 
not  a  legal  duty. 

23 — In  Cory  v.  Cook,  24  R.  I.  421,  view  of  the  narrow  limits  which  the 
it  was  sought  to  hold  a  father  liable  courts  have  usually  given  to  the 
for  the   education   of  his   children  necessary  support  which  is  charge- 
beyond  that  furnished  by  the  public  able  to  the  father, 
schools,  as  a  part  of  their  necessary  See  also  Re  Ryder,  11  Paige  Ch. 
support;  but  the  court  did  not  de-  (N.  Y.)   185,  42  Am.  Dec  109. 
cide  that  question.     Such  a  claim  See  ante,  §87,  note  20. 
would  hardly  seem  supportable  in 


PARENT  AND  MINOR   CHILD,  I 


255 


This  surprising  statement  has  been  made  by  the  courts 
of  New  Hampshire,  Vermont,  Illinois  and  New  Jersey, 
among  others.24 

But  it  has  not  commended  itself  to  the  courts  of  most 
of  the  states,  and  the  great  preponderance  of  authority 
is  to  the  effect  that  the  father's  duty  to  support  his  child 
is  a  legal  as  well  as  a  moral  duty ;  that  if  he  casts  off  his 
child  and  leaves  it  without  the  necessaries  of  life,  he 
sends  with  it,  if  not  an  implied  agency  to  the  child  to 
procure  necessaries,  at  least  an  implied  agency  to  any 
third  person  to  furnish  such  necessaries  on  the  father's 
credit.25 

Probably  the  two  lines  of  cases  do  not  differ  so  widely 
in  their  exact  results  as  the  general  statements  contained 
in  the  opinions  indicate. 

Both  lines  of  cases  agree  that  the  child  has  no  general 
authority  to  procure  articles,  even  necessaries,  on  his 
father's  credit;  both  agree  that  a  child's  situation  and 
needs  may  create  an  implied  authority  to  a  third  person 
to  supply  him ;  where  the  cases  come  into  direct  conflict 


24— Kelly  y.  Davis,  48  N.  H.  17% 

6  Am.  Rep.  499)  Hunt  v.  Thompson, 
4  111.  179,  36  Am.  Dec.  540;  Free- 
man v.  Robinson,  38  N.  J.  L.  383,  20 
Am.  Rep.  399. 

"While  it  is  true  beyond  any 
question  that  the  common  law  en- 
joins upon  parents  the  duty  of  pro- 
tecting, educating  and  maintaining 
their  children,  it  is  also  true  that, 
in  the  absence  of  statute,  the  com- 
mon law  never  afforded  any  means 
of  enforcing  this  obligation.  In  the 
language  of  Lord  Eldon  in  Welles- 
ley  v.  Duke  of  Beaufort  (2  Rubs. 
3-23),  'the  courts  of  law  can  en- 
force the  rights  of  the  father,  but 
they  are  not  equal  to  the  task  of 
enforcing  the  duties  of  the  father.9 " 
Ramsey  t.  Ramsey,  121  Ind.  215, 
6  L.  R.  A.  682. 


25— Gilley  v.  Gilley,  79  Me.  292, 
1  Am.  St.  Rep.  307;  Shields  y. 
O'Reilly,  68  Conn.  256;  Leibold  v. 
Leibold,  158  Ind.  60;  Porter  v.  Pow- 
ell, 79  Iowa  151,  18  Am.  St.  Rep. 
353,  7  L.  R.  A.  176;  Alvey  ▼.  Hart- 
wig,  106  Md.  254;  Re  Ryder,  11 
Paige  Ch.  (N.  T.)  185,  42  Am.  Dec 
109;  Beardsley  v.  Hotchkiss,  96  N. 
Y.  202,  219;  Pretzinger  v.  Pret- 
zinger,  45  Ohio  St.  452,  4  Am.  St. 
Rep.  542;  Cory  ▼.  Cook,  24  R.  L 
421. 

It  follows  that  the  father,  and  not 
the  child's  estate,  is  liable  for  fun- 
eral expenses  of  a  minor  child. 
Rowe  v.  Raper,  23  Ind.  Ap.  27,  77 
Am.  St.  Rep.  411, 
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is  that  the  stricter  cases  hold  that  the  liability  must 
spring  from  the  father's  contract  or  promise,  express 
or  implied,  so  that  if  he  expressly  refuse  to  sanction  the 
expenditure  no  civil  action  can  be  had,26  while  the  more 
liberal  cases  hold  that  the  father's  duty  imposes  upon 
him  the  liability  even  against  his  express  refusal — 
creates  an  imputed  agency,  where  none  can  be  implied, 
to  use  the  phrase  which  has  been  used  in  discussing  the 
same  question  in  the  law  of  husband  and  wife.27 

But  even  in  the  more  liberal  states,  such  an  imputed 
liability  of  the  father  must  be  based  on  a  positive  neglect 
of  duty,  and  the  stranger  who  furnishes  supplies  to  the 
child  does  so  at  his  peril  of  being  able  to  prove  such 
neglect.  It  makes  no  difference  that  the  articles  are  in 
themselves  things  needed  for  the  child 's  support,  unless 
the  father  had  left  the  child  destitute  of  them.  It  is  for 
the  father  to  fix  the  place  of  support,  and  the  quality  of 
his  child's  food  and  clothing,  and  a  stranger  could  not 
set  up  his  judgment  against  that  of  the  father,  unless  the 
latter  had  been  guilty  of  a  clear  neglect  of  duty.28 

The  duty  of  support  is  correlative  to  the  right  to  the 


26 — See  the  cases  cited  in  note 
24,  and  also  Gordon  v.  Potter*  17 
Vt.  348. 

"The  right  of  a  third  person  to 
recover,  who  has  discharged  the  ob- 
ligation of  the  father,  and  supplied 
his  offspring  with  necessaries  which 
he  neglected  to  furnish,  must  in 
every  case  be  predicated  upon  a  con- 
tract express  or  implied."  Ramsay 
y.  Ramsay,  121  Ind.  215,  6  L.  R. 
A.  682.  But  this  case  defines  the 
circumstances  from  which  the  con- 
tract may  be  implied  so  broadly  as 
to  leave  a  very  narrow  distinction 
between  this  doctrine  and  that  held 
in  the  cases  cited  in  the  next  note. 
"There  may  have  been  no  intention 
to  contract  at  all,  and  yet  one  may 
have  come  under  a  legal  duty  to 


another  of  such  a  character  that  the 
law  precludes  him  from  asserting 
that  he  did  not  agree  to  perform  it, 
and  thus,  by  fiction  of  law,  a  con- 
tract results  by  construction  or  im- 
plication." 

27— Owen  v.  White,  5  Port.  (Ala.) 
435,  30  Am.  Bee.  572;  Stanton  v. 
Willson,  3  Day  (Conn.)  37,  3  Am. 
Dec  255;  Lamson  v.  Varnum,  171 
Mass.  237;  Finn  v.  Adams,  138 
Mich.  258;  McGoon  v.  Irvin,  1  Pin- 
ney  (Wise.)   526,  44  Am.  Dec.  409. 

28— Van  Valkinbrugh  v.  Watson, 
13  Johns.  (N.  T.)  480,  7  Am.  Dec. 
395;  Owen  v.  White,  5  Port  (Ala.) 
433,  30  Am.  Dec.  572;  Conboy  v. 
Howe,  59  Conn.  112;  Hunt  v. 
Thompson,  4  111.  179,  36  Am.  Deo. 
538. 
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ohild's  custody  and  services,  and  if  the  child  has  without 
just  cause  left  his  father,  or  if  the  mother  is  wrongfully 
keeping  him  away  from  the  father,  the  father  is  not  liable 
to  pay  for  his  support.29 

Besides  the  civil  liability  which  has  been  discussed, 
there  are  in  many  or  all  of  the  states  statutes  making 
non-support  of  minor  children — as  well  as  that  of  a  wife 
— criminally  indictable ;  and  it  is  upon  such  criminal  pro- 
ceedings that  the  legal  enforcement  of  the  duty  of  sup- 
port chiefly  relies. 

§110.  Support  of  the  children  of  divorced  parents. 
A  difficult  question  sometimes  arises  as  to  the  respective 
duty  of  the  parents  to  support  their  children  after  a 
divorce.  As  divorce  courts  commonly  have  the  power 
to  pass  orders  in  regard  to  the  custody  and  maintenance 
of  the  children,  the  question  will  often  be  settled  by  the 
terms  of  the  divorce  decree;  but  if  it  is  not,  a  peculiar 
state  of  things  results.  The  former  husband  and  wife 
have  no  longer  any  legal  relation  to  each  other,  but  they 
continue  to  be  the  father  and  mother  of  the  children. 

The  guilty  party  to  the  divorce  certainly  ought  not  to 
be  freed  from  his  liability  to  support  the  children  by  his 
own  misconduct ;  nor  ought  the  innocent  children  to  lose 
their  right  of  support  by  the  disagreement  of  their 
parents,  or  by  the  misconduct  of  either  or  of  both. 

If  the  decree  simply  grants  a  divorce,  making  no  order 
as  to  the  custody  and  support  of  the  children,  the  father's 
primary  liability  remains  unchanged ;  and  a  third  party, 
or  the  divorced  wife  if  she  is  caring  for  them,  can  sue 
him  for  their  necessary  support  which  he  neglects  to 
furnish.80 

Where,  however,  the  father  is  willing  to  take  and  sup- 

29— Angel  v.  McClellan,  16  Mass.  30— Gilley  v.  Gilley,  79  Me.  292, 
28,    8    Am.    Dec.    118;    Baldwin    v.  1  Am.  St.  Rep.  307;  Zilley  v.  Dun- 
Foster,    138    Mass.    449;    Glynn    v.  widdie,  98   Wise.   428,  67  Am.   St. 
Glynn,  94  Me.  4$5;  Hyde  v.  Leisen-  Rep.  820,  40  L.  R.  A.  $79. 
ring,  107  Mich.  490. 

D.  R.— 17 
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port  the  child,  and  the  mother  refuses  to  allow  him  to 
do  so,  and  she  retains  the  child  in  her  own  custody 
without  any  order  of  court  giving  her  that  right,  it  would 
not  seem  on  general  principles  that  she  could  compel  him 
to  pay  her  for  the  support  which  he  was  ready  to  furnish 
in  his  own  house,  while  refusing  him  the  custody  of  the 
child,  which  naturally  goes  with  the  liability  for  its  sup- 
port. This  is  still  more  clear  where  the  divorce  was 
granted  for  the  wife 's  fault.81 

But  if  the  wife  obtains  a  decree  giving  her  the  custody, 
and  does  not  obtain  any  order  requiring  the  father  to 
support  the  child,  it  is  held  in  many  cases  that  she 
thereby  accepts  the  burden  with  the  benefit,  and  that  she 
has  relinquished  her  right  to  claim  the  child's  support 
from  the  father.  Her  only  remedy,  according  to  these 
cases,  is  to  apply  to  the  court  which  granted  the  divorce 
to  modify  its  decree  and  to  determine  how  the  child  shall 
be  supported.82 

But  this  doctrine  has  been  denied  in  some  well-con^ 
sidered  cases  which  hold  that  the  father  can  not  be  re- 
lieved of  his  liability  by  the  fact  that  his  misconduct  has 
made  a  divorce  necessary,  nor  by  the  mere  silence  of  the 
divorce  decree.88 


31 — Ramsey  v.  Ramsey,  121  Ind. 
215,  6  L.  R.  A.  82;  State  v.  Phil- 
lips, 1  Penn.  (Del)  11;  Glynn  v. 
Glynn,  94  Me.  465;  Fobs  v.  Hart- 
well,  168  Mass.  66,  60  Am.  St.  Rep. 
366,  37  L.  R.  A.  589. 

32— Hall  y.  Green,  82  Me.  122, 
47  Am.  St.  Rep.  311;  Husband  v. 
Husband,  67  Ind.  583,  33  Am.  Rep. 
107;  Brow  v.  Brightman,  136  Mass. 
187;  Johnson  v.  Onsted,  74  Mich. 
437;  Brown  v.  Smith,  19  R.  I. 
319,  30  L.  R.  A.  680. 

In  Alvey  v.  Hartwig,  106  Mo. 
254,  the  plaintiff  was  held  entitled 
to  recover,  but  on  the  distinct 
ground  that  in  the  divorce  action 


no  personal  service  was  obtained 
upon  the  husband,  and  therefore 
no  decree  for  support  could  have 
been  rendered  against  him.  The 
court  say:  "If  the  defendant  had 
been  summoned  in  the  divorce  case, 
it  would  be  clear  that  the  plaintiff 
would  be  barred  in  the  case  at  bar." 
33 — Spencer  v.  Spencer,  97  Minn. 
06,  114  Am.  St.  Rep.  695,  2  L.  R. 
A.  (N.  S.)  851.  7  Anno.  Cas.  901; 
Pretzinger  v.  Pretzinger,  45  Ohio 
St.  452,  4  Am.  St.  Rep.  542;  Gib- 
son v.  Gibson,  18  Wash.  489,  40 
L.  R.  A.  587;  Zilley  v.  Dunwiddie, 
48  Wise  428,  67  Am.  St.  Rep.  820, 
40  L.  R.  A.  579. 
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§  11L  The  father's  liability  to  third  persons  for  his 
child's  torts.  As  a  minor  child  has  a  right  of  action  in 
his  own  name  for  injuries  done  to  him  by  third  persons, 
so  he  is  personally  liable  to  them  for  injuries  which  he 
may  have  done  to  them.  This  liability  and  its  qualifica- 
tions have  been  discussed  already.84 

It  is  a  natural  corollary  that  the  father  is  not  liable  for 
torts  committed  by  his  child. 

There  may  be  cases  where  the  father  encouraged  the 
child's  acts  so  as  to  become  a  guilty  participant,  as 
where  the  father,  knowing  that  the  child  was  in  the 
habit  of  making  a  reckless  and  dangerous  use  of  fire- 
arms, permitted  him  to  have  them  without  control,  but 
in  such  a  case  the  father's  tort,  and  not  the  child's,*  is 
the  basis  of  the  action.85 


In  Fulton  v.  Fulton,  52  Ohio  St. 
229,  49  Am.  St.  Rep.  720,  29  L. 
R.  A.  678,  the  fact  that  the  divorce 
was  for  the  husband's  misconduct 
was  held  to  be  the  controlling  fact 
In  Pretzinger  v.  Fretzinger,  supra; 
and  where  the  divorce  had  been  for 
the  wife's  misconduct,  but  the  cus- 
tody of  young  children  was  given 
to  her,  she  could  not  sue  the  father 
for  her  expenditures  on  their  sup- 
port. 

In  Connecticut  the  rule  has  some- 
what oscillated.  In  Stanton  v.  Will- 
son,  3  Day  (Conn.)  37,  3  Am.  Dec. 
255,  it  was  held  that  the  husband 
was  liable  to  the  divoreed  wife  for 
the  support,  of  their  child,  where  a 
divorce  had  been  granted  and  the 
custody  awarded  to  her;  in  Finch 
v.  Finch,  22  Conn.  411,  Stanton  v. 
Willson  is  practically  overruled,  and 
it  is  denied  that  a  wife  can  main- 
tain an  action  for  the  entire  sup- 
port furnished,  though  the  court  in- 
timated that  she  might  be  entitled 
to  recover  a  fair  contribution.    And 


in  Welch's  Appeal,  43  Conn.  342, 
under  a  statute  passed  after  the  de- 
cision of  Finch  v.  Finch,  which  pro- 
vides that  the  divorced  parents  of 
a  minor  child  shall  maintain  it  ac- 
cording to  their  respective  abilities 
(G.  S.  1902,  §  4561),  an  action  was 
sustained  to  compel  the  husband  to 
make  a  reasonable  contribution  to 
the  expenses  of  their  support,  the 
court  finding  what  proportion  it 
was  reasonable  for  him  to  pay. 

34r—An4e,  §  100. 

35 — Hover  son  v.  Noker,  60  Wise. 
511,  50  Am.  Rep.  381;  Meers  v. 
McDowell,  110  Ky.  926,  96  Am.  St. 
Rep.  475,  53  L.  R.  A.  789;  Chad- 
dock  v.  Plummer,  88  Mich.  225,  26 
Am.  St.  Rep.  283,  14  L.  R.  A.  675; 
Johnson  v.  Glidden,  11  S.  Dak.  237, 
74  Am.  St.  Rep.  795;  Harris  v. 
Cameron,  81  Wise.  239,  29  Am.  St, 
Rep.   891. 

In  Hagerty  v.  Powers,  66  CaL 
368,  56  Am.  Rep.  101,  it  was  even 
held  that  a  father  could  not  be 
held  liable  for  negligence  for  per* 
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So,  if  the  child  was  employed  by  the  father,  and  was 
guilty  of  negligence  in  the  course  of  his  employment,  the 
father  might  be  liable  on  general  principles  of  agency, 
as  he  would  be  for  the  acts  of  a  stranger  employed  by 
him.M 

But  for  the  wrongful  acts  of  the  child  as  such,  no 
liability  exists  against  the  father.87  If  the  father  is  in- 
duced by  the  bringing  of  a  suit  against  the  son  to  settle 
for  the  damage  which  he  has  done,  it  is  not  because  of  any 
liability  cast  upon  him  by  the  law;  but  because  of  his 
natural  desire  to  protect  his  child  from  disgrace,  loss 
and  possible  imprisonment. 


mitting  a  boy  of  eleven  years  to 
have  and  use  a  loaded  pistol,  the 
child  having  carelessly  shot  another 
child. 

It  is  not  sufficient  that  he  knew 
the  child  to  be  of  a  vicious  disposi- 
tion. Paul  v.  Hammond,  43  Mo. 
119,  97  Am.  Dec.  381.  Nor  that, 
learning  that  the  son  had  instituted 
a  prosecution  which  is  claimed  to  be 
malicious  and  wrongful,  he  ex- 
pressed  his  satisfaction.  Moon  v>. 
Towers,  8  C.  B.  (N.  S.)  611,  98  £. 
G  L.  611. 

36 — Teagarden  v.  McLoughlin,  86 
Ind.  476,  44  Am.  Rep.  332;  Mirick 
y.  Suchy,  74  Kans.  715;  Hower  v. 
Ulrich,  156  Pa.  St.  410;  Senator  v. 
Osterbrink,  67  Wise  495,  58  Am. 
$ep,  8-75. 

And  in  such  a  case  the  father 
is*  not  liable  if  the  son,  although 
using  his  father's  horse  by  his  per- 
mission, was  engaged  purely  in  his 
own  business.  Maddox  v.  Brown, 
71  Me.  432,  36  Am.  Rep.  336.  Maher 
v.  Benedict,  123  N.  Y.  App.  Div. 
579,  is  a  similar  case,  except  that 
the  vehicle  used  was  an  automo- 
bile. 

The  father  is  not  liable  for  the 


negligence  of  his  minor  daughter 
while  driving  an  automobile  for 
her  own  pleasure,  though  he 
bought  it  for  her  pleasure  use.  Do- 
ran  v.  Thomsey,  76  N.  J.  L.  754, 
131  Am.  St.  Rep.  677,  19  L.  R.  A. 
(N.  S.)   335. 

It  was  held  in  Teagarden  v.  Mc- 
Loughlin, 86  Ind.  476,  44  Am.  Rep. 
332.,  that  the  doctrine  of  "inde- 
pendent contractor"  will  not  ex- 
empt the  father  from  liability  where 
he  contracted  certain  work  to  his 
minor  son,  since  the  parental  rela- 
tion gave  him  that  right  and  power 
of  control  over  the  son  the  lack  of 
which  is  the  basis  of  the  ordinary 
doctrine  of  independent  contractor. 

37— Kumba  v.  Gilham,  103  Wise. 
312;  Moon  v.  Towers,  8  C.  B.  (N. 
S.)  611,  98  E.  G.  L.  611;  Baker  v. 
Haldeman,  24  Mo.  219,  69  Am.  Dec 
430;  Scott  v.  Watson,  46  Me.  362, 
74  Am.  Dec.  437 ;  Chastain  v.  Johns, 
120  Ga.  977,  66  L.  R.  A.  958;  Smith 
v.  Davenport,  45  Elans.  423,  23  Am. 
St.  Rep.  737;  Evers  v.  Krouse,  70 
N.  J.  L.  653,  66  L.  R.  A.  592. 

In  Louisiana,  "the  father  or  after 
his  decease  the  mother  are  respon- 
sible for  the  damage  occasioned  by 
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§  112.  The  rights  of  the  father.  These  fall  into  four 
classes :  first,  his  right  to  the  custody  and  control  of  the 
child;  second,  to  his  labor  and  earnings;  third,  to  his 
property;  and  fourth,  to  recover  for  injuries  by  third 
persons  to  his  parental  rights. 

§  113.  The  father's  right  of  custody  and  control.  The 
father  has,  at  common  law,  the  unquestioned  right  of 
custody  and  control  over  his  minor  children  as  against 
the  mother,  and  still  more  clearly  as  against  any  third 
person.  This  right  he  may  maintain  by  his  own  use  of 
necessary  force,  or  can  assert  by  action  of  habeas  corpus 
if  the  child  is  detained  from  him.  But  more  and  more, 
in  determining  controversies  over  the  possesion  of  a 
child,  the  courts  have  subordinated  the  legal  rights  of 
the  father  to  the  equities  existing  in  the  case,  and  still 
more  to  the  real  interest  of  the  child  itself. 

If  the  question  is  between  husband  and  wife,  the  court 
will  consider  the  cause  of  the  estrangement  between 
them,  and  the  question  which  was  at  fault  in  the  separa- 
tion, as  proper  factors  in  determining  the  custody  of  th$ 
children ;  but  will  regard  as  the  controlling  consideration 
the  material  and  moral  welfare  of  the  child,  as  it  will  be 
affected  by  giving  its  control  to  one  or  the  other  parent. 
And  even  if  the  child  is  in  the  custody  of  a  third  person, 
as  a  grandparent  or  other  relative,  or  even  a  stranger 
to  the  blood  to  whom  the  parents  have  entrusted  him  for 
a  time,  the  court  will  not  use  its  powers  to  take  away 
the  child  and  restore  it  to  the  parents,  if  the  change  is 
likely  to  be  injurious  to  the  welfare  of  the  child.*8 

In  many  states  the  common  law  theory  of  the  superi- 
ority of  right  in  the  father  over  the  mother  as  to  the 

their  minor  or  unemancipated  chil-  L.  R.  A.   (N.  S.)  203,  7  Anno.  Cas. 

dren  residing  with  them,  or  placed  446;    Chapsky  v.   Wood,   26   Kans.. 

by   them  under  the  care  of  other  650,    40    Am.    Rep.    321;    and    the 

persons."   Civil  Code,  §  2318.  other  English  and  Ameriean  cases 

38 — See  Hernandez  v.  Thomas,  50  reviewed  post,  §  128,  and  note  15 

Fla.  522,  ill  Am.  St.  Rep.  137,  2  thereto. 
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custody  of  their  children  has  been  entirely  done  away 
with  by  statutes  making  the  father  and  mother  joint 
guardians  of  the  child,  with  equal  rights.  This  topic  will 
be  discussed  under  the  subject  of  Guardianship.89 

Besides  this  recognition  of  the  rights  of  the  mother  or 
other  person  having  actual  custody  of  the  child  as  a  de- 
fense to  the  father's  assertion  of  his  legal  rights,  the 
law  by  various  administrative  processes  directly  and 
affirmatively  attacks  the  father's  right  to  the  custody  of 
the  child.  Thus  in  divorce  proceedings  the  court  com- 
monly by  its  order  determines  to  which  parent  the  cus- 
tody of  minor  children  shall  be  committed ;  probate,  sur- 
rogates '  or  orphans '  courts  commonly  have  the  power  to 
appoint  a  guardian  over  the  person  of  a  child  if  its 
father  is  unfit  to  retain  the  natural  guardianship.  And 
in  extreme  cases  the  state  interferes  on  its  own  account, 
and  takes  neglected,  cruelly  treated,  or  immorally 
brought  up  children  into  the  hands  of  its  public  officers 
or  charitable  institutions. 

The  father's  control  over  the  child  extends  to  the  in- 
fliction of  reasonable  punishment  in  the  father's  judg- 
ment ;  and  there  seems  to  be  no  real  legal  restraint  upon 
this  power,  except  the  right  of  criminal  prosecution  when 
the  punishment  is  so  extreme  as  to  constitute  positive 
cruelty.40  As  has  been  already  stated,  the  child  itself 
cannot  question  the  reasonableness  of  punishment  in- 
flicted upon  it  by  a  civil  suit  for  damages.41  Of  course 
the  habit  of  unreasonable  punishment  would  be  an 
element  to  prove  the  father's  unfitness  to  retain  the  cus- 
tody of  the  child  in  any  proceeding  brought  to  determine 
that  question. 

30 — See,    port,    §  128,    and    note  State  v.  Jones,  95  N.  C.  588,  59  Am. 

11  thereto.  Rep.  282;  Howe  v.  Rugg,  117  Iowa 

40— McKelvey  v.  McKelvey,   111  606,  94  Am.  St.  Rep.  318;   Horn- 

Tenn.  388,  102  Am.   St.  Rep.  787,  beck  v.  State,  16  Ind.  App.  484. 

64  L.  R.  A.  991,  1  Anno.  Gas.  130;  41— 4»te,  this  chapter,  note  20. 
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§  114.  The  father's  right  to  the  child's  labor  and  earn- 
ings. A  necessary  complement  to  the  father's  duty  to 
protect,  support  and  educate  his  minor  child,  is  his  right 
to  use  the  child's  labor,  either  directly  to  assist  him  in 
his  own  family  or  business,  or  by  putting  him  to  work 
for  others  and  collecting  his  wages.42  So  the  father  of  a 
minor  child  who  is  earning  wages  has  a  right  at  any  time 
to  demand  payment  of  the  wages  to  himself.48  But  this 
right,  being  reciprocal  to  the  father's  duty  of  support, 
cannot  be  asserted  if  the  father  is  failing  to  support  the 
child.44 

This  right  of  the  father  is  greatly  limited  by  modern 
humanitarian  laws ;  by  the  school  laws  of  all  our  states 
the  father  is  compelled  during  a  considerable  part  of  his 
child's  minority  to  send  him  to  school;  and  besides  this 
the  father's  right  to  avail  himself  of  the  labor  of  his 
children  in  industrial  pursuits  has  been  greatly  limited 
by  statutes  prohibiting  the  employment  of  child  labor. 

The  father's  right  is  also  often  terminated  by  emanci- 
pation. 

§115.  Emancipation  of  the  child.  This  may  occur 
either  by  the  father's  agreement,  or  by  the  child's  mar- 
riage. 


42— Godfrey  v.  Hays,  6  Ala.  501, 
11  Am.  Dec.  58;  McGarr  t.  Na- 
tional Mills,  24  R.  I.  447,  96  Am. 
St.  Rep.  749;  Tennessee  Mfg.  Co. 
v.  James,  91  Tenn.  154,  30  Am.  St. 
Rep.  865,  15  L.  R.  A.  211;  Halli- 
day  ▼.  Miller,  29  W.  Va.  424,  6 
Am.  St.  Rep.  653. 

43— Cloud  v.  Hamilton,  11  Humph. 
(Tenn.)    104,  53  Am.  Dec.  778. 

If  one  employ  a  minor  with  no- 
tice of  the  non-emancipation  of  the 
infant,  it  will  be  no  defense  to  the 
father's  suit  for  the  wages  that 
the  child  has  received  them.  On 
the   other  hand,  payment   to   the 


father  will  be  no  defense  to  the 
minor's  suit,  if  the  employer  knew 
of  the  fact  of  emancipation.  Ten- 
nessee Mfg.  Co.  v.  James,  91  Tenn. 
154,  30  Am.  St.  Rep.  865,  15  L.  R. 
A.  211. 

44— Swift  v.  Johnson,  71  C.  C.  A. 
619,  1  L.  R.  A.  (N.  S.)  1161;  Smith 
▼.  Gilbert,  80  Ark.  525,  8  L.  R. 
A.  (N.  S.)  1098;  Hollingsworth  ▼. 
Swedenborg,  49  Ind.  378,  19  Am. 
Rep.  687;  Nightingale  ▼.  Withing- 
ton,  15  Mass.  272,  8  Am.  Dec.  101; 
Wodell  v.  Coggeshall,  2  Mete. 
(Mass.)  89,  35  Am.  Dec.  391;  Mc- 
Carthy v.  Boston  &  Lowell  R.  Co., 
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Emancipation  is  the  releasing  by  the  father  to  the 
child  of  his  right  to  its  labor  and  earnings.  The  popular 
expression  " giving  the  child  his  time"  is  not  an  inap- 
propriate description  of  the  father's  act. 

Such  agreement  may  be  expressed,  as  when  the  father 
in  so  many  words  tells  the  son  that  he  may  henceforth  be 
his  own  master,  obtain  work  on  his  own  account  and 
keep  his  own  wages;  or  it  may  be  implied  from  such 
conduct  of  the  father,  and  such  attendant  circumstances, 
as  create  a  reasonable  inference  that  he  intended  such 
emancipation.45 

The  Supreme  Court  of  Massachusetts  has  said  that 
"where  a  minor  son  makes  a  contract  for  his  services 
on  his  own  account,  and  the  father  knows  of  it  and  makes 
no  objection,  there  is  an  implied  assent  that  the  son  shall 
have  his  own  earnings, ' ' 46  and  this  may  well  be  true  as 


148    Maes.    550,    2    L.    R.    A.    608; 
Clay  v.   Shirley,  65  N.  H.  644. 

45— Whiting  v.  Earle,  3  Pick. 
(Mass.)  201,  15  Am.  Dec.  207;  Cloud 
v.  Hamilton,  11  Humph.  (Tenn.) 
104,  53  Am.  Dec.  778;  Carthage  v. 
Canton,  97  Me.  473;  Nightingale  v. 
Withington,  15  Mass.  2172,  8  Am. 
Dec.  101;  Bristor  v.  Chicago  Rail- 
road Co.,  128  Iowa  479. 

A  father  also  effects  an  emancipa- 
tion of  his  son  by  driving  him  away 
and  refusing  to  support  him,  and 
in  such  a  case  he  will  not  be  al- 
lowed to  testify  that  he  did  not  in- 
tend to  emancipate  him.  McCar- 
thy v.  Boston  &  Lowell  R.  Co.,  148 
Mass.  550,  2  L.  R.  A.  608.  See  a 
comprehensive  note  on  emancipa- 
tion in  113  Am.  St.  Rep.  113. 

"Emancipation  will  not  enlarge 
the  minor's  capacity  to  contract.  It 
simply  precludes  the  father  from 
asserting  his  claim  to  the  wages  of 
his  child."     Tennessee  Mfg.  Co.  v. 


James,  91  Tenn.  158,  30  Am.  St. 
Rep.  865,  15  L.  R.  A.  211. 

"The  meaning  of  emancipation  is 
not  that  all  the  disabilities  of  in- 
fancy are  removed,  but  that  the 
infant  is  freed  from  parental  con- 
trol, and  has  a  right  to  his  own 
earnings."  Commonwealth  v.  Gra- 
ham, 157  Mass.  73,  34  Am.  St. 
Rep.  255,  16  L.  R.  A.  578. 

Emancipation  is  a  gift,  and  takes 
effect  upon  its  acceptance.  It  is 
therefore  revocable  until  it  has  been 
acted  upon,  but  when  once  acted 
upon  becomes  irrevocable.  Abbott 
v.  Converse,  4  Allen  (Mass.)  530; 
Morse  v.  Welton,  6  Conn,  547,  16 
Am.  Dec.  73. 

46— Whiting  v.  Earle,  3  Pick. 
(Mass.)  201,  15  Am.  Dec  291; 
Corey  v.  Corey,  19  Pick.  (Mass.) 
29,  31  Am.  Dec.  117. 

See,  also,  Morse  v.  Welton,  6 
Conn.  547,  16  Am.  Dec.  243;  Mer- 
rill v.  Hussey,  101  Me.  439;  Vance 
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to  the  earnings  made  under  that  particular  contract ;  but 
to  effect  a  permanent  and  complete  emancipation,  an  in- 
tention should  be  either  expressed  or  reasonably  implied 
from  the  acts  of  the  parties  that  the  father  permanently 
surrenders  his  rights  to  the  son's  labor  and  earnings.47 

The  father's  creditors  have  no  right  to  object  to  his 
emancipation  of  his  son,  even  if  their  ability  to  collect 
their  debts  may  thereby  be  impaired;  his  right  to  the 
child's  earnings  is  recognized,  not  as  a  general  property 
asset  in  which  his  creditors  can  assert  a  right,  but  rather 
as  a  means  of  effecting  the  support  of  the  minor  himself 
in  connection  with  the  rest  of  the  family.48 

After  emancipation,  even  the  father  himself  may  make 
a  valid  contract  to  hire  his  son  and  pay  him  wages.49 

§116.  Emancipation  by  marriage.  The  duties  in- 
curred by  a  minor,  whether  son  or  daughter,  by  marriage, 
are  so  inconsistent  with  the  previous  rights  of  the  father 
that  they  effect  an  emancipation  from  the  parental 
authority.  The  married  son's  earnings  become  changed 
with  a  duty  to  his  wife  and  family  superior  to  the  rights 
of  the  father;  the  married  daughter  becomes  subject  to 
marital  rights  inconsistent  with  the  right  of  her  father 
to  her  control  and  custody. 

As  husband  and  wife  they  become  the  heads  of  a  new 


v.  Calhoun,  77  Ark.  35,  113  Am.  St. 
Rep.  111. 

47— Smith  v.  Gilbert,  80  Ark. 
525,  8  L.  R.  A.  (N.  S.)  1098. 

"A  mere  waiver  by  the  parent  of 
the  right  to  the  earnings  of  his 
minor  child  does  not  alone  consti- 
tute emancipation.  There  must  be 
a  surrender  by  the  parent  of  the 
right  to  the  services  of  his  minor 
child,  and  also  the  right  to  the  cus- 
tody and  control  of  his  person.9* 
Taubert  v.  Taubert,  103  Minn.  247. 

48— Merrill  v.  Hussey,  101  Me. 
489;  Lyon  v.  Boiling,  14  Ala.  753, 


48  Am.  Dec.  122;  Bobo  v.  Bryson, 
21  Ark.  387,  76  Am.  Dec  406;  At- 
wood  v.  Holcomb,  39  Conn.  270,  12 
Am.  Rep.  386;  Wilson  v.  McMil- 
lan, 62  Ga.  16,  35  Am.  Rep.  115; 
Beaver  v.  Bare,  104  Pa.  St.  58,  49 
Am.  Rep.  567;  Penn  v.  Whitehead, 
17  Gratt.  (Va.)  503,  522,  94  Am. 
Dec.  478;  Halliday  v.  Miller,  29  W. 
Va.  424,  6  Am.  St.  Rep.  653. 

49— Wilson  v.  McMillan,  62  Ga. 
16,  35  Am.  Rep.  115;  Beaver  v. 
Bare,  104  Pa.  St.  58,  49  Am.  Rep. 
567. 
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family,  and  necessarily  cease  to  be  the  subordinate  mem- 
bers of  the  former  family. 

Marriage  then,  either  of  son  or  daughter,  effects  an 
immediate  emancipation.00 

§117.  The  father's  rights  in  the  child's  property. 
The  rights  of  control  of  a  parent  are  limited  to  the  person 
of  the  child;  not  unless  he  is  properly  appointed  guar- 
dian of  his  child  has  he  any  control  of  or  right  in  the 
child's  property.  He  cannot  therefore  collect  and  release 
debts  due  to  his  child,  lease,  use  or  encumber  by  any  con- 


so — Com.  y.  Graham,  157  Mass. 
7S,  34  Am.  St.  Rep.  255,  16  L.  B. 
A.  578;  State  v.  Lowell,  78  Minn. 
166,  79  Am.  St.  Rep.  358,  46  L.  R. 
A.  440;  Holland  v.  Beard,  59  Miss. 
161,  42  Am.  Rep.  360;  Bicker- 
staff  v.  Marlin,  60  Miss.  509,  45 
Am.  Rep.  418;  Cochran  v.  Cochran, 
196  N.  Y.  86,  24  L.  R.  A.  (N.  8.) 
160,  17  Anno.  Cas.  782. 

In  Commonwealth  v.  Graham, 
*vpra,  the  court  leave  it  undeter- 
mined whether  the  father  might 
claim  any  part  of  the  son's  wages 
in  excess  of  that  required  to  support 
his  family.  So  in  Cochran  v.  Coch- 
ran, supra,  the  court  add  to  their 
statement  of  the  son's  emancipa- 
tion by  marriage  the  qualifying 
clause:  "so  far  at  least  as  is  nec- 
essary for  the  support  of  his  fam- 
ily." 

But  it  is  evident  that  to  thus 
divide  the  title  to  the  son's  earn- 
ings would  be  a  difficult  task  for 
the  court,  and  one  seldom  of  any 
practical  value;  and  no  case  has 
been  found  where  the  attempt  was 
made. 

It  was  held  in  White  v.  Henry, 
24  Me.  531,  that  while  the  marriage 
of  a  son  with  his  father's  consent 
may  be  another  "exception"  to  pa- 


rental rights,  a  marriage  without 
such  consent,  which  is  required  by 
the  statutes  of  the  state,  does  not 
defeat  the  father's  right  to  claim 
his  son's  earnings.  "We  cannot  be- 
lieve that  the  violation  of  an  ex- 
press provision  of  law  can  secure  to 
the  minor  who  is  guilty  thereof  a 
privilege  that  he  would  not  other- 
wise possess." 

That  marriage  without  the  pa- 
rental consent  does  not  affect  eman- 
cipation has  also  been  held  in  a 
series  of  Louisiana  cases.  Guille- 
bert  v.  Grenier,  107  La.  614. 

But  that  the  consent  of  the  father 
is  not  necessary  to  a  marriage  in 
order  that  it  may  affect  an  emanci- 
pation is  held  in  State  v.  Lowell,  78 
Minn.  166,  79  Am.  St.  Rep.  358,  46 
L.  R.  A.  440;  Holland  v.  Beard, 
59  Miss.  161,  42  Am.  Rep.  360,  and 
Aldrich  v.  Bennett,  63  N.  H.  415, 
56  Am.  Rep.  529. 

In  People  v.  Todd,  61  Mich.  234, 
the  court  held  without  discussion 
that  proof  of  a  son's  marriage  was 
"no  legal  testimony  tending  to  show 
that  he  was  emancipated;"  and 
this  case  was  "reluctantly"  followed 
as  controlling  upon  this  question  in 
Austin  v.  Austin,  167  Mich.  164. 
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tract  his  land,  or  bring  any  action  in  his  behalf  except 
as  his  next  friend  or  guardian  ad  litem. 

It  is  the  policy  and  requirement  of  the  law  that  a  minor 
having  property  shall  be  protected  as  to  that  property 
by  the  appointment  of  a  guardian ;  and  while  the  father 
is,  by  the  fact  of  his  relation,  natural  guardian  of  the 
child's  person,  he  is  not  guardian  of  the  child's  estate.91 


51 — See  post,  |  128,  and  notes  16 
to  23. 

As  to  the  legal  ownership  of 
clothing  and  similar  articles  with 
which  the  father  supplies  the  minor 
as  a  part  of  his  support,  see  Shoe- 
maker v.  Jackson,  128  Iowa  488, 
1L.S.A.  (N.  S.)  137;  Dickinson 
v.  Winchester,  4  Cush.  (Mass.)  114, 
50  Am.  Dec.  760. 


In  a  Connecticut  case  decided  in 
1863  (Seldon's  Appeal,  31  Conn. 
553),  it  was  held  that  by  the  stat- 
ute of  that  state  the  father  was, 
by  virtue  of  that  relation,  guardian 
of  his  child's  property  as  well  as 
of  his  person;  but  in  1865  that  in- 
terpretation was  overthrown  by  a 
statute  in  conformity  with  the  gen- 
eral rule.     (Gen.  Stat.  1902,  1 220.) 


CHAPTER  Xm. 

THE  RELATION  OF  PARENT  AND  MINOR 

CHILD— Continued. 

§  118.  The  action  by  a  father  for  tortious  injuries  to 
his  children.  If  a  minor  child  receives  an  injury  by  the 
actionable  wrong  of  a  third  person,  the  right  of  action 
for  the  direct  results  of  the  injury  is  in  the  child  itself. 

The  right  of  personal  security  belongs  to  the  child,  and 
he  has  the  same  right  of  action  for  its  violation  that  an 
adult  would  have  for  the  same  act. 

So  for  the  pain  and  suffering  which  results  from  the 
injury,  the  crippling  or  disfigurement  of  his  body,  the 
permanent  disabilities,  if  any,  the  right  of  action  is  in 
the  child  himself,  to  be  recovered  by  him  in  a  suit  brought 
by  next  friend. 

But  the  father  also  has,  if  one  may  use  the  phrase, 
property  rights  in  the  personal  safety  of  his  child. 
Firstly,  the  father,  as  already  stated,  is  entitled  to  the 
labor  and  earnings  of  the  child,  ant  therefore  if  the 
child '8  earning  capacity  is  destroyed  or  diminished,  there 
is  an  injury  to  the  father's  right  separate  from  that  done 
to  the  child  itself.  Secondly,  the  father,  being  bound  to 
support  the  child,  does  ordinarily,  and  must  unless  the 
child  has  means  of  his  own,  bear  the  expense  of  the 
medical  or  surgical  treatment,  nurses,  medicines,  etc. 
And  to  obtain  reimbursement  for  such  expenses  he  has  a 
right  of  action. 

So  that  to  obtain  full  redress  for  a  serious  injury  done 
to  a  child,  there  must  usually  be  two  actions :  one  by  the 
child  for  his  personal  injuries,  and  one  by  the  father  to 
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recover  for  his  loss  of  the  child's  services,  and  for  the 
cost  of  his  care.1 

These  two  rights  of  action  are  wholly  independent  of 
each  other ;  and  although  the  father  may  have  instituted 
the  first  suit  as  next  friend  for  his  child,  and  may  have 
recovered  a  substantial  satisfaction  in  that  suit,  the  re- 
covery is  no  bar  to  his  maintaining  his  own  suit  for  loss 
of  service  and  expenses.2 


1— Dennis  ▼.  Clark,  ft  Cush. 
(Mass.)  347,  48  Am.  Dec.  671; 
Bube  v.  Birmingham  R.  Co.  140  Ala. 
276,  103  Am.  St.  Rep.  33;  Durkee 
v.  Central  Pac.  R.  Co.,  56  Cal.  388, 
38  Am.  Rep.  59;  Larson  v.  Berquist, 
34  Kans.  334,  55  Am.  Rep.  249; 
Black  v.  Carrolton  R.  Co.,  10  La. 
An.  33,  63  Am.  Dec  586;  Kennard 
v.  Burton,  25  Me.  39,  43  Am.  Dec. 
249;  dimming  v.  Brooklyn  City 
R.  Co.,  109  N.  Y.  95;  Woerckner  v. 
Erie  Elec.  Co.,  182  Pa.  St.  182;  Gal- 
ligan  v.  Woonsocket  R.  Co.,  27  R.  I. 
363. 

That  defendant  employed  a  minor 
child  at  a  dangerous  employment 
without  the  father's  consent  is  in  it- 
self a  violation  of  his  rights,  which 
renders  the  defendant  liable  for  any 
resulting  injury,  though  no  other 
negligence  is  shown.  Gulf  R.  Co. 
v.  Redeker,  67  Tex.  190,  60  Am. 
Rep.  20;  Tex.  &  Pac.  R.  Co.  v. 
Brick,  83  Tex.  526,  29  Am.  St.  Rep. 
675;  Louisville  R.  Co.  v.  Willis,  82 
Ky.  57,  4  Am.  St.  Rep.  124. 

It  was  held  in  Cumming  v.  Brook- 
lyn City  R.  Co.,  supra,  that  a  father 
may  recover  for  estimated  future 
loss  of  services  during  the  child's 
minority,  but  not  for  probable  fu- 
ture medical  expenses. 

That  he  is  entitled  to  recover  for 
future  loss  of  service  to  the  age 
of  twenty-one,  if  it  is  reasonably 


certain,  Bee  Hussey  v.  Ryan,  64  Md. 
426,  54  Am.  Rep.  772. 

In  Rogers  v.  Smith,  17  Ind.  323, 
79  Am.  Dec.  483,  the  general  doc- 
trine of  the  double  right  of  action 
was  applied  to  a  case  for  malicious 
prosecution.  A  grandfather  who 
stands  in  loco  parentis  may  sue  for 
loss  of  service  and  expenses  in- 
curred by  the  abduction  of  a  child. 
Clark  v.  Bayer,  32  Ohio  St,  299,  30 
Am.  Rep.  593. 

2 — Horgan  v.  Pac.  Mills,  158 
Mass.  402,  35  Am.  St.  Rep.  504. 

Nor  can  the  father  offer  the  for- 
mer judgment  to  prove  defendant's 
liability.  Bridge  v.  Asheville  R.  Co., 
27  S.  C.  456,  13  Am.  St.  Rep.  653. 

The  father's  common  law  action 
is  also  independent  of  the  statu- 
tory action  given  to  the  next-of- 
kin  for  a  tort  causing  death.  And 
although  a  son  dies  finally  of  his 
injuries,  the  father  can  maintain 
the  common  law  action  for  loss  of 
his  services  during  minority  and  for 
expenses  incurred  in  seeking  to  cure 
him.  Davis  v.  Railway,  53  Ark. 
117,  7  L.  R.  A.  283;  Callagan  v. 
Lake  Hopatcong  Ice  Co.,  69  N.  J. 
L.  100;  Binford  v.  Johnston,  82 
Ind.  426,  42  Am.  Rep.  508;  Jack- 
son v.  Pittsburgh  Railway  Co.,  140 
Ind.  241,  49  Am.  St.  Rep.  192;  Cov- 
ington St.  R.  Co.  v.  Parker,  9  Bush. 
(Ky.)  455, 15  Am.  Rep.  725;  Trow  v. 
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Since  the  theory  under  which  the  father  has  a  right  to 
recover  is  that  he  has  lost  the  service  of  his  child,  the 
older  English  cases  required  it  to  be  strictly  alleged  and 
proved  that  the  child  was  capable  of  rendering,  and  did 
render,  some  service  to  the  parent. 

"Quare  servitiutn  amisit"  ("by  which  the  plaintiff  lost 
his  service")  was  the  formula  used  to  describe  the  cause 
of  action ;  and  an  actual  loss  of  service  must  be  proved. 
Therefore,  if  the  child  was  too  young  to  render  any  serv- 
ice, or  if  in  fact  it  was  not  living  with  its  parents  but  in 
another  family,  and  its  earnings  were  not  received  by  the 
father,  no  action  would  lie. 

But  the  modern  tendency  has  been  to  make  the  allega- 
tion of  actual  loss  of  service  a  mere  technicality  of  plead- 
ing ;  and  to  hold  that  if  the  father  had  not  lost  his  right 
to  the  child's  service,  that  is,  if  he  had  not  permanently 
emancipated  him  or  transferred  his  right  to  his  service 
to  another  person,  he  can  recover  for  the  injury  to  his 
right,  even  though  it  does  not  appear  that  the  child  was 
in  fact  rendering  service  of  any  value;  and  if  the  child 
were  too  young  during  the  whole  period  of  his  disability 
to  render  any  services  whatever,  nevertheless  the  father 
can  recover  for  his  expenses  in  caring  for  him.8 

§119.  For  injuries  resulting  in  death.  This  secon- 
dary right  of  the  father  to  recover  for  his  loss  of  the 
child's  services,  and  for  the  expense  resulting  from  his 
injury,  in  cases  where  the  child  eventually  recovers  and 
therefore  has  himself  the  primary  right  of  action  for  the 


Thomas,  70  Vt.  580.  But  be  can- 
not recover  for  the  loss  of  services 
from  the  child's  death  till  his  ma- 
jority, except  in  the  manner  pro- 
vided by  statute.  See  the  next  sec- 
tion. Stevenson  v.  Ritter  Lumber 
Co.,  108  Va.  575,  18  L.  R.  A.  (N.  S.) 
316. 

Contributory    negligence    by    the 
father  is  a  bar  to  the  maintenance 


of  his  own  action,  but  not  to  the 
action  of  the  child.  Pratt  Coal  & 
Iron  Co.  v.  Brawley,  83  Ala.  371, 
3  Am.  St.  Rep.  751. 

3 — Dennis  v.  Clark,  2  Cush. 
(Mass.)  347,  48  Am.  Dec  671; 
Kennedy  v.  Shea,  110  Maes.  147,  14 
Am.  Rep.  384;  Cumming  v.  Brook- 
lyn City  R.  Co.,  109  N.  Y.  95  j  Trow 
v.  Thomas,  70  Vt.  580. 
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injury,  must  be  carefully  distinguished  from  the  right 
of  action  of  the  parents,  as  next-of-kin,  for  a  wrongful 
act  causing  the  death  of  the  child. 

At  common  law  no  action  lay  for  causing  the  death  of 
a  person.  This  somewhat  surprising  doctrine  resulted 
in  part  from  the  feeling  that  the  tort  was  merged  in  the 
crime,  and  that  to  permit  a  civil  action  to  be  maintained 
by  an  individual  for  an  act  which  in  the  eye  of  the  crim- 
inal law  was  murder  or  manslaughter,  was  opposed  to 
some  rule  of  public  policy,  and  partly  to  a  technical  rule 
that  the  personal  cause  of  action  died  with  the  person 
("actio  personalis  moritur  cum  persona"). 

But  by  Lord  Campbell's  Act,  passed  in  England  in 
1846,  which  was  almost  immediately  followed  by  similar 
statutes  in  ail  the  American  states,  the  wrongdoer  by 
whose  act  death  has  been  caused  may  be  sued,  either  by 
the  personal  representatives  of  the  deceased  for  the 
benefit  of  the  next  of  kin,  or  by  the  next  of  kin  directly 
in  their  own  name.4 

There  are  two  theories  as  to  the  legal  nature  and  effect 
of  such  statutes ;  the  difference  depending  in  part  on  the 
language  of  the  statutes  themselves,  and  in  part  on  the 
different  vi^ws  of  the  courts  whose  duty  it  has  been  to 
construe  them.  One  theory  is  that  the  statutes  give  a 
remedy  by  abolishing  the  rule  that  personal  injuries  die 
with  the  person ;  it  results  that  the  right  of  action  which 
the  injured  person  had  immediately  upon  suffering  the 
injury  survives  to  his  next  of  kin  as  a  part  of  his  estate. 


4 — Grosso  v.  Delaware  R.  Co.,  50 
N.  J.  L.  317;  Mobile  Life  Ins.  Co.  ▼. 
Brame,  95  U.  S.  754;  Conn.  Mut. 
Life  Ins.  Co.  ▼.  N.  Y.  N.  H.  &  H. 
R.  Co.,  25  Conn.  265,  65  Am.  Dec. 
571;  Conners  v.  Burlington  R.  Co., 
71  Iowa  490,  60  Am.  Rep.  814; 
Major  v.  Burlington  R.  Co, 
115  Iowa  309;  Eden  v.  Louisville 
R.  Co.,  14  B.  Mon.  (Ky.)  165}  Bligh 


v.  Biddeford  R.  Co.,  94  Me.  499; 
Carey  v.  Berkshire  R.  Co.,  1  Cush. 
(Mass.)  475,  48  Am.  Dec.  616;  Gulf 
R,  Co.  v.  Beall,  91  Tex.  310,  66  Am. 
St.  Rep.  892,  41  L.  R.  A.  807.  In 
Georgia  the  doctrine  that  one  can- 
not recover  for  tortious  acts  caus- 
ing death  is  held  to  apply  only  to 
felonious  acts.  Shields  v.  Yonge,  15 
Ga.  349,  60  Am.  Dec  698. 
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The  other  theory  is  that  the  statute  gives  a  new  personal 
right  to  the  next  of  kin  to  recover  for  the  injuries  which 
they  have  suffered  by  the  loss  of  their  relative.5 

Thig  difference  of  view  as  to  the  nature  of  the  statutory 
remedy  is  very  important  as  affecting  the  measure  of 
damages.  If  the  cause  of  action  is  conceived  of  as  having 
originally  vested  in  the  injured  person  himself,  and  as 
now  vesting  in  his  next  of  kin  by  inheritance,  it  follows 
that  the  pain  and  suffering  caused  to  the  deceased  is  an 
important,  and  often  the  most  important,  element  of  the 
damages  to  be  allowed.  In  that  view  of  the  remedy,  it 
has  been  questioned  whether  any  damages  at  all  could 
be  recovered  if  the  death  tvere  absolutely  instantaneous, 


5 — Perham  v.  Portland  Elec.  Co., 
53  Pac.  14,  72  Am.  St.  Rep.  730, 
40  L.  R.  A.  799;  Perry  v.  Philadel- 
phia R.  Co.  (Del.),  77  Atl.  725. 

In  several  states  both  remedies 
may  be  prosecuted,  and  are  cumu- 
lative; a  suit  by  the  estate  for  the 
right  of  action  which  vested  in  the 
deceased,  and  one  in  behalf  of  the 
next-of-kin  for  the  pecuniary  loss 
suffered  by  them.  Stewart  v. 
United  Electric  Co.,  104  Md.  332, 
118  Am.  St.  Rep.  410,  8  L,  R.  A. 
.(N.  S.)  384;  Eichorn  v.  New  Or- 
leans R.  Co.,  11*  La.  236,  104  Am. 
St.  Rep.  437. 

And  in  Davis  v.  Railway,  53  Ark. 
117,  7  L.  R.  A.  283,  it  was  held 
that  three  rights  of  action  exist 
and  may  be  prosecuted,  and  three 
Judgments  and  satisfactions  ob- 
tained; one  by  the  personal  repre- 
sentatives for  the.  benefit  of  the  es- 
tate for  the  damages  suffered  by 
,the  deceased;  one  by  the  personal 
representatives  for  the  benefit  of  the 
next-of-kin;  one  by  the  father  for 
loss  of  services  until  the  child's 
death. 

See,  also.  Brown  v.  Chicago  R. 


Co.,  102  Wise.  137,  78  N.  W.  771, 
44  L.  R.  A.  579. 

But  it  is  held  that  but  one  re- 
covery can  be  had,  and  that  the 
bringing  of  one  suit  is  a  bar  to 
others,  in  Sweet  land  v.  Chicago 
R.  Co.,  117  Mich.  329,  48  L.  R.  A. 
568;  Legg  v.  Britton,  64  Vt.  656; 
Louisville  R.  Co.  v.  McElwain,  98 
Ky.  700,  56  Am.  St.  Rep.  385,  34 
L.  R.  A.  788;  Munro  v.  Pac.  Coast 
Dredging  Co.,  84  Cal.  515,  18  Am. 
St.  Rep.  248. 

It  seems  to  be  agreed  in  all  the 
cases  that  during  the  life  of  the 
injured  person  the  cause  of  action 
is  single;  and  if  he  releases  it,  or 
receives  satisfaction  of  a  judgment, 
no  action  can  be  brought  after  his 
death  to  recover  for  the  same  in- 
jury. So.  Bell  TeL  Co.  v.  Cassin, 
111  Ga.  575,  50  L.  R.  A.  694;  Lit- 
tlcwood  v.  New  York,  89  N.  Y.  24, 
42  Am.  Rap.  271;  Hill  v.  Pa.  R.  Co., 
178  Pa.  223,  56  Am.  St.  Rep.  754,  35 
L.  R.  A.  196  j  Price  v.  Railway  Co., 
33  S.  C.  556,  26  Am.  St.  Rep.  700; 
and  many  other  cases  cited  in  Perry 
v.  Philadelphia  R.  Co.,  supra. 
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bo  that  the  deceased  person  could  have  had  no  pain  or 
suffering.  But  it  has  been  held  that  in  such  a  case  the 
court  and  the  jury  must  make  the  difficult  estimate  of 
the  value  to  the  deceased  person  of  his  own  life ;  that  is  to 
say,  they  must  estimate  the  pecuniary  value  of  his  life 
to  him  in  view  of  his  condition  of  health,  expectation  of 
life  and  prospects  of  future  earnings.  Such  an  estimate, 
while  of  course  it  leaves  a  very  wide  scope  for  the  exer- 
cise of  the  judgment  and  opinion  of  the  jury,  may  not  be 
any  more  difficult  than  other  estimates  which  juries  are 
often  required  to  make.6 

On  the  second  theory,  the  damage  to  be  recovered  is 
that  suffered  by  the  next  of  kin.  The  pain  suffered  by 
the  deceased  is  not  material,  for  that  has  perished  with 
him,  and  is  not  a  cause  of  action  in  the  living  plaintiff; 
and  it  is  commonly  held  that  the  grief  which  the  next  of 
kin  have  suffered  by  the  untimely  death  of  their  relative 
is  not  capable  of  being  estimated  or  made  good  by  pecun- 
iary damages,  and  cannot  consequently  be  taken  into  the 
account.7 


6 — Broughel  v.  So.  N.  K.  TeL  Co., 
78  Conn.  614,  84  Am.  St.  Rep.  176; 
Olivier  v.  Houghton  St.  R.  Co.,  134 
Mich.   367,   104  Am.   St.  Rep.   607. 

In  certain  cases  it  has  been  held, 
as  in  Mulchey  v.  Washburn  Car 
Wheel  Co.,  145  Mass.  281,  1  Am. 
St.  Rep.  458,  that  on  this  theory 
of  the  statute  no  recovery  at  all 
could  be  had  if  death  was  instan- 
taneous without  conscious  suffering. 
But  the  Broughel  case  extended  the 
right  of  recovery  as  stated  in  the 
text. 

7— Swift  v.  Johnson,  71  C.  C. 
A.  619,  1  L.  R.  A.  (N.  S.)  1161; 
Munro  v.  Fac  Coast  Dredging  Co., 
84  Cal.  515,  18  Am.  St.  Rep.  248; 
Pierce  v.  Conners,  20  Colo.  178,  46 
Am.  St.  Rep.  279;  Augusta  Factory 
D.  R.— 18 


v.  Barnes,  72  Ga.  317,  53  Am.  Rep. 
838;  Malott  v.  Shimer,  153  Ind. 
35,  74  Am.  St.  Rep.  278;  Tucker 
v.  State,  89  Md.  479,  45  L.  R.  A. 
181;  Chicago  R.  Co.  v.  Zurnecke,  59 
Nebr.  689,  55  L.  R.«A.  160;  Whit- 
ford  v.  Panama  R.  Co.,  23  N.  Y. 
456;  Meekin  v.  Brooklyn  Heights 
R.  Co.,  164  N.  Y.  145,  79  Am.  St. 
Rep.  635,  51  L.  R.  A.  235;  Perham 
v.  Portland  Electrical  Co.,  33  Ore. 
451,  72  Am.  St.  Rep.  730,  40  L.  R. 
A.  799. 

Jn  Louisiana,  both  elements  of 
damage  are  combined;  and  the  ver- 
dict should  cover  the  expenses  in- 
curred, and  loss  of  service  to  ma- 
jority, plus  "the  amount  which  the 
daughter  was  entitled  to  recover 
at  the  moment  of  her  death."   Le- 
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It  results  that  for  the  death  of  a  young  child  the 
parents  can  only  recover  what  the  tribunal  finds  to  be 
the  pecuniary  loss  to  them.  Since  in  many  cases  it  is 
quite  evident  that  there  is  no  pecuniary  loss,  or  even 
that  the  child  who  has  been  killed  was  certain  to  cause 
a  much  greater  expense  than  pecuniary  benefit  to  his 
parents,  the  court  holding  this  theory  of  the  remedy  have 
very  frequent  occasion  to  set  aside  as  excessive  verdicts 


Blanc   v.   Sweet,    107   La.    355,   90 
Am.  St.  Rep.  303. 

"The  difficulty  upon  this  point 
arises  from  the  employment  of  the 
word  'pecuniary'  in  the  statute;  but 
it  was  not  used  in  a  sense  so  lim- 
ited as  to  confine  it  to  the  imme- 
diate loss  of  money  or  property; 
for  if  that  were  bo,  there  is  scarcely 
a  case  where  any  amount  of  dam- 
ages could  be  recovered.  It  looks 
to  prospective  advantages  of  a  pe- 
cuniary nature,  which  have  been  cut 
off  by  the  premature  death  of  the 
person  from  whom  they  would  have 
proceeded;  and  the  word  pecuniary 
was  used  in  distinction  to  those  in- 
juries to  the  affections  and  senti- 
ments which  arise  from  the  death 
of  relatives,  and  which,  though  most 
painful  and  grievous  to  be  borne, 
cannot  be  measured  or  recompensed 
by  money.  It  excludes,  also,  those 
losses  which  result  from  the  depri- 
vation of  the  society  and  compan- 
ionship of  relatives,  which  are 
equally  incapable  of  being  defined 
by  any  recognized  measure  of  value. 
But  infant  children  sustain  a  loss 
from  the  death  of  their  parents,  and 
especially  of  their  mother,  of  a 
different  kind.  She  owes  them  the 
duty  of  nurture,  and  Intellectual, 
moral  and  physical  training,  and 
of  such  instruction  as  can  only  pro- 
ceed from  a  mother.     That  is,  to 


say  the  least,  as  essential  to  their 
future  well-being  in  a  worldly  point 
of  view,  and  to  their  success  in 
life,  as  the  instruction  in  letters 
and  other  branches  of  elementary 
education  which  they  receive  at  the 
hands  of  other  teachers  who  are 
employed  for  a  pecuniary  compensa- 
tion. *  *  *  The  injury  in  these 
cases  is  not  pecuniary  in  a  very 
strict  sense  of  the  word,  but  it  be- 
longs to  that  class  of  wrongs  as  dis- 
tinguished from  injuries  to  the  feel- 
ings and  sentiments;  and  in  my 
view,  therefore,  it  falls  within  the 
terms  as  used  in  this  statute."  Til- 
ley  v.  Hudson  River  R.  Co.,  24  N. 
Y.  475. 

The  age,  condition,  earning  ca- 
pacity and  expectation  of  life  are 
all  to  be  considered,  but  the  as- 
sessment of  damages  "does  not  ad- 
mit of  fixed  rules  and  mathematical 
precision,  but  is  left  to  the  sound 
discretion  of  the  jury."  Railroad 
v.  Spence,  93  Tenn.  173,  42  Am. 
St.  Rep.  007. 

The  right  of  action  by  the  next- 
of-kin  is  a  personal  and  not  a  prop- 
erty right;  and  hence  does  not  pass 
to  his  administrator.  Gilkeson  v. 
Mo.  Pac.  R.  Co.,  222  Mo.  173,  24 
L.  R.  A.  (N.  8.)  844*.  Contra, 
Meekin  v.  Brooklyn  Heights  R.  Co., 
supra;  Thomas  v.  Mayeville  Gas 
Co.,  112  Ky.  569. 
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in  which  the  jury  have  sought  to  give  redress  for  the 
wounded  feelings  of  the  parents,  and  to  punish  the 
wrongdoer.8 

§  120.  For  the  seduction  of  a  daughter.  There  is  one 
class  of  cases  arising  out  of  an  injury  to  a  child  in  which 
some  special  considerations  apply;  that,  namely,  for  the 
seduction  of  a  minor  daughter. 

The  real  ground  of  distinction  between  these  cases  and 
those  for  an  injury  done  to  a  boy  or  girl  by  violence  or 
by  negligence  is  that  in  the  latter  case  the  victim  of  the 
wrong  himself  has  a  cause  of  action  which  affords  the 
primary  redress.  But  in  case  of  seduction  the  daughter, 
having  been  a  consenting  party  to  the  wrongful  act,  can- 
not herself  maintain  an  action.  Any  redress  that  is 
given,  therefore,  must  be  given  in  a  suit  by  the  father. 

In  this  class  of  cases,  the  requirement  that  there  should 

be  a  relation  of  master  and  servant  between  the  father 

and  daughter,  and  a  loss  of  such  service  resulting  from 

the  seduction,  has  been  reduced  to  the  merest  possible 
technicality. 

The  slightest  acts  of  service  rendered  by  the  daughter 
to  her  father, ' '  even  if  she  has  done  no  more  than  to  pour 
his  tea,"9  or  the  mere  right  to  command  her  services, 


8— Pox  y.  Oakland  R.  Co.,  118 
Cai  55,  62  Am.  St.  Rep.  216;  Mor- 
gan v.  So.  Pac.  R.  Co.,  95  Gal.  510, 
29  Am.  St.  Rep.  143,  17  L.  R.  A. 
71;  Graham  v.  Consolidated  Trac- 
tion Co^  62  N.  J.  L.  82,  64  N.  J. 
L.  10,  65  N.  J.  L.  539  (in  this  case 
four  successive  verdicts  were  Bet 
aaide) ;  Little  Rock  R.  Go.  ▼.  Barker, 
33  Ark.  350,  34  Am.  Rep.  44;  Chi- 
cago v.  Major,  18  111.  349,  68  Am. 
Dec  553;  111.  Central  R.  Co.  v.  Wat- 
eon,  117  Ky.  588,  78  S.  W.  175; 
Agricultural  Aaso.  v.  State,  71  Md. 
86,  17  Am.  St  Rep.  507:  Scherer  v. 


Schlaberg,  18  N.  Dak.  421,  24  L.  R. 
A.  (N.  S.)  520. 

The  note  in  18  Anno.  Cas.,  pp. 
1225  to  1236,  gives  an  extensive 
list  of  verdicts  for  the  death  of 
children  sustained,  and  others  set 
aside,  giving  in  each  case  the 
amount  of  the  verdict  and  the  cir- 
cumstances of  the  case. 

9 — Anthony  y.  Norton,  60  Kans. 
841,  72  Am.  St.  Rep.  360,  44  L. 
R.  A.  757;  Middleton  v.  Nichols,  62 
N.  J.  L.  636;  Lawyer  v.  Fritcher, 
130  N.  Y.  239,  27  Am.  St  Rep.  521 
14  L.  R.  A.  700;  Snider  v.  Newell, 
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though  she  has  never  actually  rendered  them,  and  though 
she  may  be  living  with  strangers,  and  not  a  member  of  the 
plaintiffs  family,  are  sufficient  to  constitute  the  neces- 
sary relation  of  master  and  servant.10  The  pregnancy 
of  the  daughter,  her  infection  with  sexual  disease,  or  her 
illness  by  shame  or  grief,  are  sufficient  to  show  a  loss  of 
service;  and  when  such  merely  technical  loss  of  service 
has  been  established,  the  damages  are  not  at  all  limited 
to  the  real  loss  of  the  daughter's  services.  Not  only  her 
inability  to  work  or  loss  of  time  by  illness,  the  expense 
of  her  pregnancy  or  other  illness,  her  loss  of  employ- 
ment, are  proper  elements  of  damages,  but  the  jury  are 
permitted  to  give  damages  for  the  disgrace  and  sorrow 
caused  to  the  father,  the  injury  to  the  good  name  of  the 
family,  his  loss  of  comfort  in  the  society  of  his  daughter, 
and  generally  such  damages  as  will,  so  far  as  money  can, 
compensate  for  the  wrong  done  to  his  rights  and  feelings 


132  N.  C.  614;  Davidson  v.  Abbott, 
52  Vt.  570,  36  Am.  Rep.  767. 

It  is  not  essential  that  either 
pregnancy  or  sexual  disease  should 
have  resulted,  if  by  general  injury 
to  the  daughter's  health  the  plain- 
tiff lost  her  service.  Abraham  v. 
Kidney,  104  Mass.  222,  6  Am.  Rep. 
220;  Blagge  v.  Ilsley,  127  Mass. 
191,  34  Am.  Rep.  361. 

In  White  v.  Nellis,  31  N.  Y.  405, 
88  Anv.  Dec.  202,  venereal  disease 
was  held  to  be  sufficient  without 
pregnancy. 

That  defendant  caused  an  abor- 
tion to  be  performed  on  the  daugh- 
ter is  admissible  to  aggravate  the 
damages.  White  v.  Murtland,  71 
HL  250,  22  Am.  Rep.  100. 

The  seduction  itself  Is  the  cause 
of  action,  and  not  the  resulting 
damages;  the  statute  of  limitations 
therefore  runs  from  the  time  of 
the  seduction.  Dunlap  v.  Linton, 
144  Pa.  St.  335. 


In  Lawyer  v.  Fritcher,  supra,  the 
plaintiff's  consent  that  his  daughter 
should  go  with  the  defendant  for 
the  purpose  of  marrying  him  was 
held  to  be  no  defense  to  the  action, 
where  defendant  was  already  mar- 
ried, and  obtained  the  consent  by 
false  statements  in  that  respect. 

10— Martin  v.  Payne,  9  Johns. 
(N.  Y.)  387,  6  Am.  Dec.  288;  Clark 
v.  Fitch,  2  Wend.  (N.  Y.)  459,  20 
Am.  Dec.  639;  Kennedy  v.  Shea,  110 
Mass.  147,  14  Am.  Rep.  584;  Blagge 
v.  Ilsley,  127  Mass.  191,  34  Am. 
Rep.  361;  Boyd  v.  Bird,  8  Blackf. 
(Ind.)  113,  44  Am.  Dec.  740;  Simp- 
son v.  Grayson,  54  Ark.  404,  26 
Am.  St.  Rep.  52;  Emory  v.  Gowen, 
4  Me.  33,  16  Am.  Dec.  233;  Horn- 
keth  v.  Barr,  8  S.  &  R.  (Pa.)  36, 
11  Am.  Dec.  568;  La  very  v.  Crooke, 
52  Wise.  612,  38  Am.  Rep.  768. 
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as  a  father  to  whom  his  daughter's  character  and  reputa- 
tion are  dear.11 

It  seems  evident  that  the  principles  covering  the  award 
of  damages  in  cases  of  seduction  are  not  quite  consistent 
with  those  discussed  in  the  last  section  in  relation  to  the 
damages  recoverable  for  injuries  causing  the  death  of  a 
child,  in  that  the  injury  to  the  feelings  is  usually  a  far  J^ 
more  important  element  in  the  damages  than  any  mere 
pecuniary  loss. 

It  may  be  added  that  it  is  not  essential  to  such  a  cause 
of  action  that  the  daughter  should  be  a  minor.  The  basis 
of  the  action  is  the  loss  of  service ;  if  an  adult  daughter 
is  in  fact  living  with  her  father  and  rendering  services 
to  him,  he  can  maintain  the  action.12 

But  if  there  is  not  the  relation  of  service  in  fact,  and 
there  is  not  the  legal  right  to  the  service  because  of  the 
adult  age  of  the  daughter,  there  is  nothing  on  which  to 
base  the  common  law  action.13  In  that  case,  the  situa- 
tion is  the  same  as  in  any  case  where  an  adult  person  suf- 


11— Blagge  v.  Deley,  127  Mass. 
191,  34  Am.  Rep.  361;  Simpson  v. 
Grayson,  54  Ark.  404, 26  Am.  St.  Rep. 
52;  Grable  v.  Margrave,  4  111.  372, 
38  Am.  Dec.  88;  Stevenson  v.  Bel- 
knap, 6  Iowa  97,  71  Am.  Dec.  392; 
Middleton  v.  Nichols,  62  N.  J.  L. 
636;  Hamilton  v.  Lomax,  26  Barb. 
(N.  Y.)  615. 

In  Covington  St.  R.  Go.  v.  Par- 
ker, 9  Bush.  (Ky.)  455,  15  Am.  Rep. 
725,  and  in  Carden  v.  Wright,  24 
Wend.  (N.  T.)  429,  35  Am.  Dec. 
633,  the  essential  difference  between 
actions  for  seduction  and  those  for 
other  injuries  is  clearly  stated. 
That  distinction  had  been  denied 
in  Trimble  v.  Spiller,  7  T.  B.  Mon. 
(Ky.)  394,  18  Am.  Dec.  189. 

Some  of  the  cases  speak  of  the 
general  damages  permissible  in 
these  cases  as  punitive,  and  accord- 


ingly permit  evidence  of  the  finan- 
cial ability  of  the  defendant  to  go 
to  the  jury.  Clem  v.  Holmes,  33 
Gratt.  (Va.)  722,  36  Am.  Rep.  793; 
Lavery  v.  Crooke,  52  Wise.  612, 
38  Am.  Rep.  768. 

Loss  of  general  social  standing  is 
provable  as  an  element  of  damage; 
but  not  that  particular  persons  have 
refused  to  associate  with  plaintiffs 
daughter.  Hawn  v.  Banghart,  76 
Iowa   683,  14  Am.  St.  Rep.  261. 

12 — Anthony  v.  Norton,  60  Kans. 
341,  72  Am.  St.  Rep.  360;  Mercer 
v.  Walmsley,  5  Har.  &  J.  (Md.) 
27,  9  Am.  Dec.  486;  Beaudette  v. 
Gagne,  87  Me.  534;  Vossel  v.  Cole, 
10  Mo.  634,  47  Am.  Dec.  136;  Lipe 
v.  Eisenlord,  32  N.  Y.  729. 

13— Mercer  v.  Walmsley,  5  Har. 
&  J.  (Md.)  27,  9  Am.  Dec.  486; 
Ogborn  v.  Francis,  44  N.  J.  L.  441, 
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fers  an  injury  from  wrongful  acts  in  which  he  partici- 
pated and  is  therefore  without  redress. 

Statutes  have  been  passed  in  many  states  giving  a 
woman  a  right  to  maintain  a  suit  for  her  own  seduction. 
In  some  states  the  right  of  the  father  has  been  extended 
so  as  to  give  him  a  right  of  action  for  seduction  without 
requiring  a  loss  of  services  to  be  alleged  or  proved.  But 
such  statutory  rights  of  action  do  not  take  away  the  com- 
mon law  rights  as  above  stated.14 

§  121.  The  rights  and  duties  of  the  mother.  So  long 
as  the  father  is  living,  and  his  parental  relation  to  the 
child  has  not  been  destroyed  by  any  conduct  by  which  he 
has  lost  the  right  to  its  custody,  the  parental  rights  are 
vested  in  him  and  in  him  alone. 

The  mother  cannot  maintain  an  action  to  recover  her 
child  9s  earnings,  she  cannot  sue  for  injury  to  her  parental 
rights  by  any  personal  injury  done  to  the  child,  and  she 
is  not  liable  for  the  support  of  the  child.15 

And  as  to  the  custody  of  the  children,  as  already  stated, 
she  cannot  maintain  an  action  to  obtain  it  without  show- 
ing that  the  father  has  forfeited  the  right  by  his  miscon- 
duct, or  at  least  that  the  children  will  be  better  cared  for 
and  brought  up  if  placed  in  her  custody  instead  of  in 
his.16 

But  if  the  father  is  dead,  the  mother  becomes  the  head 
of  the  family.  By  his  death  she  loses  the  disabilities  of 
coverture,  and  becomes  the  sole  parent  of  the  children. 

The  older  English  cases  and  some  American  ones, 

43  Am.  Rep.  394;  McDaniel  v.  Ed-  14— Stevenson  v.  Belknap,  6  Iowa 

wards,  7  Ired.  L.   (tf.  C.)   408,  47  97,  71  Am.  Dec  392. 

Am.   Dec.   331.  15— Gilley  v.  Gilley,  79  Me.  292, 

A  step-father  cannot  recover  for  1  Am.  St.  Rep.  307;  Logan  v.  Mur- 

the  seduction  of  his  step-daughter,  ray,  6  S.  &  R.    (Pa.)    175,  9  Am. 

who  was  in  the  actual  service  of  Dec.  422. 

another,  since  he  had  neither  the  lb— Ante,  |  113. 
&e  facto    or  the  de  jure  service  of 
the  girl.    Bartley  v.  Richtmyer,  4 
N.  Y.  38,  53  Am.  Dec.  338. 
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following  the  general  tendency  of  the  times  to  minimize 
the  rights  of  women  in  their  domestic  relations,  limited 
and  questioned  her  title  to  succeed  to  the  parental  rights 
of  the  husband ;  hut  that  unfair  discrimination  has  yielded 
to  the  more  just  view  taken  of  the  rights  of  wives  and 
mothers  in  our  modern  courts,  and  it  is  held  in  the  great 
majority  of  recent  cases  that  the  widowed  mother  can 
sue  for  her  child's  earnings,17  for  loss  of  earnings  and 
for  expenses  incurred  because  of  an  injury  to  a  son  or 
daughter,18  or  for  general  damages  for  the  seduction  of 
a  daughter,10  in  the  same  way,  and  with  precisely  the 
same  rights,  that  the  father  could  do  if  he  were  living. 
If  the  father  is  still  living,  but  has  abandoned  his  fam- 
ily, and  thereby  cast  their  custody  and  support  upon  the 
mother,  and  still  more  clearly,  if  the  parents  have  been 
divorced  and  the  custody  of  the  children  awarded  to  her, 
the  same  result  follows.  She,  ajid  not  he,  is  now  entitled 
to  be  considered  the  parent  of  the  child,  and  the  rights 
which  the  father  has  abandoned  or  forfeited  are  vested 
in  her.10 


17— Matthewson  v.  Perry,  37 
Conn.  435,  9  Am.  Rjep.  339;  Hollings- 
worth  v.  Swedenborg,  49  Ind.  378, 
19  Am.  Rep.  687;  Hammond  v.  Cor- 
bett,  50  N.  EL  501,  9  Am.  Rep.  288; 
Osborn  v.  Allen,  26  N.  J.  U  388. 

Contra.  "If  it  be  intended  to 
declare  that  the  mother,  after  the 
death  of  the  father,  is  entitled  to 
the  earnings  of  a  minor  child,  in 
the  same  manner  as  the  father  when 
aliTe  is  entitled  to  them,  the  de- 
cision cannot  be  sustained."  Pray 
v.  Gorham,  31  Me.  240. 

The  early  cases  in  Pennsylvania 
also  deny  the  right  of  the  widowed 
mother  to  her  child's  earnings 
(Com.  y.  Murray,  4  Binn.  (Pa.) 
487,  494,  5  Am.  Dec.  412;  Passen- 
ger R.  Go.  v.  Stetler,  54  Pa.  St.  375, 
93  Am.  Dec  714) ;  but  the  mother's 


right  has  now  been  established  in 
Penpsylvania  by  statute.  O'Brien 
v.  Philadelphia,  215  Pa.  St.  407. 

18— McGarr  v.  National  Worsted 
Mills,  84  B.  I.  447,  96  Am.  St.  Rep. 
749,  60  L.  R.  A.  122;  Horgan  v. 
Pac.  Kills,  158  Mass.  402,  35  Am. 
St.  Rep.  504;  Amos  v.  Atlanta  R. 
Co.,  104  Ga.  809;  Bradley  v.  Satt- 
ler,  156  111.  603;  Ohio  R.  Co.  v. 
Tindall,  13  Ind.  366,  74  Am.  Dec. 
259;  County  Commissioners  v.  Ham- 
ilton, 60  Md.  340,  45  Am.  Rep.  739. 

19— Furman  v.  Van  Sise,  66  N.  T. 
435,  15  Am.  Rep.  441. 

20— Yost  y.  Grand  Trunk  R.  Co* 
163  Mich.  664,  31  L.  R.  A.  (N.  8.) 
519,  Anno.  Cas.  1912  A.  988;  Nu- 
gent v.  Powell,  4  Wyo.  173,  62  Am. 
St.  Rep.  17,  20  L.  R.  A.  199;  Clay 
y.  Shirley,  $5  N.  H.  644;  Clark  v. 
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§  122.  The  widowed  mother's  duty  of  support.  As  to 
the  duty  of  support,  the  obligation  of  the  widowed  mother 
has  been  held  by  some  courts  to  be  not  quite  so  great  as 
that  of  the  father.  It  is  said  that  it  is  his  absolute  duty 
to  support  his  children,  and  that  even  if  they  have  prop- 
erty of  their  own,  he  has  not  the  right  (except  by  virtue 
of  an  order  of  court,  which  will  be  spoken  of  later)  to 
charge  the  support  of  the  children  to  their  property. 
But  the  mother  is  not  supposed  to  be  so  well  able  to  sup- 
port the  children  as  the  father.  While  of  necessity  she 
must  support  them  if  she  can,  and  if  they  have  no  other 
means  of  support,  she  is  not  under  legal  obligation  to 
support  them  if  they  have  sufficient  means,  or  if  they 
are  able  to  earn  their  own  support.21 

But  this  distinction  between  the  duty  of  the  parents 
is  denied  iji  some  well-considered  cases,  and  it  is  held 
that  the  duty  resting  on  the  widowed  mother  is  exactly 
the  same  in  principle  as  that  resting  on  the  father  during 
his  life,  however  much  difference  there  may  be  in  the 
application  of  the  duty ;  and  that  the  controlling  question 
in  each  case  is  one  of  the  actual  ability  of  the  parent  to 
furbish  the  necessary  support.22 


No.  Pac.  R.  Co.,  29  Wash.  139,  59 
L.  R.  A.  508. 

In  McGarr  v.  National  Worsted 
Mills,  2A  R.  I.  447,  96  Am.  St.  Rep. 
749,  60  I*  fc.  A.  122,  the  mother 
was  held  entitled  to  sue  where,  by 
agreement  between  her  and  the 
father,  she  had  assumed  the  care 
and  support  of  the  family,  and  re- 
ceived their  earnings,  though  he 
did  not  appear  to  have  left  the 
family. 

But  where  the  parents  had  been 
divorced,  and  the  custody  of  the 
children  given  to  the  mother,  but 
with  no  order  concerning  their  sup- 
port, as  the  father  is  still  bound 
to  support  the  children,  she   can- 


not sue  for  injuries  to  them.  Keller 
v.  St.  Louis,  152  Mo.  596,  47  L.  R. 
A.  391. 

21—2  Kenfs  Com.  191;  Re  Bea- 
ondy,  82  Minn.  385,  50  Am.  Rep. 
579;  Guion  v.  Guion,  16  Mo.  48, 
57  Am.  Dec.  223. 

She  does  not  become  liable  for 
her  children's  support  by  their 
father's  failure  to  support  them,  or 
by  his  confinement  in  jail.  Gleason 
v.  Boston,  144  Mass.  25. 

22— Ailing  v.  Ailing,  52  N.  J.  Eq. 
92;  Cooper  v.  McNamara,  92  Iowa 
243;  Fulton  v.  Fulton,  62  Ohio  St. 
229,  49  Am.  St.  Rep.  720,  29  L. 
R.  A.  678. 
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§  123.  The  rights  and  duties  of  parents  in  relation  to 
illegitimate  children.  The  law  concerning  the  rights  of 
illegitimate  children  has  undergone  a  gradual  alteration 
in  the  course  of  time,  as  have  many  parts  of  the  law  of 
domestic  relations,  and  the  change  in  this  respect,  as  in 
others,  is  in  the  direction  of  greater  humanity. 

At  the  common  law  an  illegitimate  child  was  nullius 
filius,  the  son  of  nobody,  not  even  of  the  mother. 

He  had  not  even  a  name,  until  he  acquired  one  by  use 
and  reputation. 

To  use  the  common  expression,  he  had  no  inheritable 
blood;  he  could  not  inherit  from  his  own  mother;  still 
less  from  his  reputed  father  or  from  his  mother's  rela- 
tives. He  could  neither  be  an  heir  nor  have  an  heir  until 
he  had  heirs  of  his  own  body." 

This  harsh  doctrine  of  the  English  common  law  has 
been  generally  altered  in  the  United  States ;  the  altera- 
tion in  many  of  the  states  has  been  by  statute ;  in  some  it 
has  been  by  decisions  of  the  courts  establishing  a  local 
common  law  differing  from  the  older  law  stated  above. 

The  common  and  fundamental  rule  adopted  in  the 
United  States  is  the  reasonable  proposition  that  the  ille- 
gitimate child  is  the  son  of  his  mother ;  that  he  takes  her 
settlement,  her  domicil  and  her  name  as  his,  and  that  he 
is  connected  with  her  by  ties  of  inheritable  blood. 

He  inherits  therefore  from  her,  and  she  from  him.24 


23—1  Bl.  Com.  459;  2  Kent's 
Com.  212;  Dickinson's  Appeal,  42 
Conn.  491,  19  Am.  Rep.  553;  Hicks 
v.  Smith,  94  Ga.  809;  Cooley  v. 
Dewey,  4  Pick.  (Mass.)  93,  16  Am. 
Dec.  326. 

But  the  English  courts  departed 
from  entire  consistency  when  they 
refused  to  permit  a  man  to  marry 
his  sister's  illegitimate  daughter. 
Harris  v.  Jeffell,  1  Ld.  Raym.  681, 
(1701). 


24— Heath  v.  White,  5  Conn.  228. 

And  where  by  statute  an  illegiti- 
mate child,  whose  parents  after  his 
birth  intermarry  and  acknowledge 
him,  is  declared  "legitimate  to  all 
intents  and  purposes,"  the  incapac- 
ity of  illegitimacy  is  wholly  done 
away  and  he  takes  the  legal  settle- 
ment of  his  father.  Monson  ▼. 
Palmer,  8  Allen  (Mass.)  551. 
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§  124.  Inheritance  between  the  bastard  and  collateral 
relatives.  But  when  we  go  one  step  farther  and  inquire 
as  to  the  rights  of  an  illegitimate  child  to  inherit  through 
the  mother :  that  is,  from  her  parents ;  or  to  inherit  or 
transmit  inheritance  collaterally,  as  to  or  from  children 
of  the  same  mother,  or  to  or  from  the  collateral  relatives 
of  the  mother,  there  is  a  wide  diversity,  depending  chiefly 
on  the  diverse  language  of  the  several  statutes. 

In  those  states  where  the  rule  is  most  liberal,  the 
bastard  child,  has,  on  the  mother's  side,  all  the  rights  of 
inheritance  that  a  legitimate  child  has — both  lineal  and 
collateral.25 

In  states  where  the  modification  of  the  common  law  is 
due  to  statute,  there  is  a  tendency  to  restrict  the  terms 
of  the  statute,  based  on  the  general  principle  that  statutes 
derogatory  of  the  common  law  are  to  be  strictly  con- 
strued. 

Applying  such  strict  construction,  it  has  been  held  in 
some  states  that  the  bastard  inherits  from  the  mother 
alone,26  and  in  some  that  he  inherits  only  from  the  mother 
and  her  ancestors,  that  is,  from  her  or  through  her.27 

Whether  he  can  inherit  from  other  children  of  the 
same  mother  is  a  question  on  which  the  decisions  vary 
greatly.  It  would  seem  that  the  majority  of  decisions  are 
against  such  right.  But  all  these  questions  can  be  de- 
termined only  by  examining  the  statutes  and  decisions 
of  each  state.28 

As  to  illegitimate  children  taking  by  will,  the  question 

25— Dickinson's  Appeal,  42  Conn.  27 — Stevenson    v.     Sujlivant,    5 

491,    10    Am.    Rep.    553;    Bales   v.  Wheat  (U.  S.)  207. 

Elder,  118  111.  436;  Messer  v.  Jones,  28— Messer  v.  Jones,  88  Me.  349. 

88  Me.  349.  "One    illegitimate    child    can    in- 

26 — Williams  v.  Kimball,  35  Fla.  herit     from     another     illegitimate 

49,  48  Am.  St.  Rep.  238,  26  L.  R.  A.  child  of  the  same  mother."  Burling- 

746;    Jackson   v.   Jackson,   78   Ky.  ton  v.  Fosby,  6  Vt.  83,  27  Am.  Dec 

390,  39  Am.  Rep.  246;   Sanford  v.  535. 
Marsh,  180  Mass.  210;  Reynolds  v. 
Hitchcock,  72  N.  H.  340. 
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is  simply  as  to  the  proper  interpretation  of  the  will,  and 
the  ascertainment  of  the  testator's  intention.  If  by 
name,  or  by  other  unmistakable  designation,  illegitimate 
children  are  made  legatees,  they  will  of  course  take  as 
such.  A  bequest  to  "my  children^"  or  to  the  children 
of  another  person,  will  ordinarily  be  construed  as  refer- 
ring only  to  legitimate  children;  but  if  the  testator  or 
other  person  had  no  legitimate  children,  or  if  the  terms 
of  the  will,  together  with  the  facts  relating  to  the  chil- 
dren in  question  and  the  testator's  attitude  toward  them, 
indicate  that  illegitimate  children  were  meant  to  be  in- 
cluded, that  intention  will  be  carried  out 

The  whole  question  is  that  of  the  fair  intention  of  the 
testator.19 

.  §  125.  As  to  the  custody  of  illegitimate  children.  As 
illegitimate  children  are  the  children  of  their  mother, 
and  (in  legal  intention)  of  no  one  else,  she  is  their  natural 
guardian,  and  has  a  right  to  their  custody  and  control 
superior  to  that  of  the  putative  father  as  well  as  to  that 
of  all  other  persons.80  But  of  course  this  right  will  be 
set  aside  in  case  of  her  unfitness,  or  when  she  is  seeking 
to  recover  the  child  's  custody  by  law,  and  the  court  deems 
it  distinctly  for  the  child's  welfare  to  remain  with  the 
person  who  now  has  it.31 


39— Brisbin  v.  Huntington,  128 
Iowa  166,  5  Anno.  Cas.  931;  Hay- 
den  V.  Barrett,  172  Mass.  474,  70 
Am.  St.  Rep.  295. 

30— Lipsey  v.  Battle,  80  Ark. 
287;  Perry  v.  State,  113  Ga.  936; 
Dalton  v.  State,  6  Blackf.  (Ind.) 
357;  Wright  v.  Wright,  2  Mass. 
109;  Friesner  v.  Symonds,  46  N.  J. 
Kq.  521;  Re  Doyle,  Clarke  Ch.  (N. 
Y.)  154. 

That  on  the  death  of  the  mother 
the  putative  father  has  a  claim 
to  the  child's  custody  superior  to 
that  of  the  mother's  relatives,  see 


Pote's  Appeal,  106  Pa.  St.  574,  51 
Am.  Rep.  540. 

31 — Purinton  v.  Jamrock,  195 
Mass.  187,  18  L.  R.  A.  (N.  8.)  926; 
Hesselman  v.  Haas,  71  N.  J.  689; 
Lipsey  v.  Battle,  80  Ark.  287. 

And  if  the  father,  by  marrying 
the  mother  and  acknowledging  the 
child,  legitimates  it,  the  superior 
right  of  the  mother  yields  to  the 
right  of  the  father  as  in  ease  of  a 
legitimate  child.  Allison  v.  Bryan, 
21  Okla.  557,  18  L.  R.  A.  (N.  &) 
931,  17  Anno.  Cas.  468. 


284 


THE  LAW  OF  PERSONS  OB  DOMESTIC  RELATIONS 


§  126.  As  to  their  maintenance  and  support.  In  this 
respect,  too,  the  mother  is  the  parent  of  an  illegitimate 
child.   Upon  her  rests  the  primary  duty  of  maintenance.82 

The  pntative  father  is  not  liable  at  all  for  the  support 
of  the  illegitimate  child. 

His  moral  obligation  has  been  held,  however,  to  be  a 
sufficient  consideration  for  his  express  agreement  to  sup- 
port the  child ;  so  that  if  he  promises  to  pay  the  mother 
for  its  support,  or  to  pay  any  third  person  who  may  have 
the  care  of  it,  such  promise  is  enforceable.  But  without 
the  express  agreement  he  is  not  liable,  either  to  the 
mother  or  to  anybody  else.88 

There  are  statutes  in  all  or  nearly  all  the  states  by 
which  the  mother  of  an  illegitimate  child,  or,  if  she  is  a 
pauper  or  likely  to  become  one,  the  public  authorities, 
may  institute  a  special  action,  semi-civil  and  semi-crim- 
inal in  its  nature,  called  a  bastardy  prosecution,  against 
the  man  claimed  to  be  the  father  of  the  child,  and  on 
proof  of  the  fact  the  court  has  power  to  require  him  to 
give  bond  to  pay  such  sum  toward  the  mother's  expense 
of  childbirth,  and  such  stated  allowance  for  the  child's 
support  until  it  reaches  the  age  of  self-support,  as  the 
court  may  fix.84 

This  statutory  liability,  existing  only  under  the  judg- 
ment of  the  court,  is  the  limit  of  the  father's  liability, 
except  by  his  express  agreement. 


32 — But  it  was  said  in  State  y. 
Tieman,  32  Wash.  394,  98  Am.  St. 
Rep.  854;  "At  the  common  law, 
neither  a  father  nor  mother  was 
under  any  legal  obligation  to  sup- 
port an  illegitimate  child." 

33— Todd  v.  Weber,  95  N.  Y.  181, 
47  Am.  Rep.  20;  Benge  v.  Hiatt,  82 
Ky.  666,  56  Am.  Rep.  912;  Beach 
v.  Voegtlen,  68  N.  J.  L.  472 ;  Burton 
v.  Belvin,  142  N.  C.  151;  Stumpf's 
Appeal,  116  Pa.  St.  33. 

The    statement    that    the    moral 


obligation  is  alone  a  valid  consider- 
ation is  hardly  in  accord  with 
modern  views  as  to  the  nature  of 
a  legal  consideration.  In  most  of 
the  cases  there  is  a  sufficient  con- 
sideration to  support  the  promise 
from  the  surrender  of  the  child  to 
the  father  by  the  mother  or  its 
support  by  some  relative. 

34— Simmons  v.  Bull,  21  Ala.  501, 
56  Am.  Dec.  257;  Marston  v.  Jen- 
ness,  11  N.  H.  156;  State  v.  Nesta- 
val,  72  Minn.  415. 


CHAPTER  XIV. 

GUABDIAN  AND  WABD.* 

THE  VARIOUS  KINDS  OF  GUARDIAtf  S  AND  THE1E  APPOINTMENT. 

§  127.  The  ancient  common  law  guardianships.  "By 
the  common  law  there  are  four  manner  of  guardians,  viz. : 
guardian  in  chivalry,  guardian  by  nature,  as  the  father 
of  the  eldest  son,  guardian  in  socage,  and  guardian  per 
cause  de  nurture;  all  frequent  in  our  books. ' ' 2 

Guardianship  in  chivalry  was  one  of  the  rights  of 
the  feudal  lord.  If  a  tenant  by  knight  service  died, 
leaving  an  heir  male  under  the  age  of  twenty-one,  or  an 
heir  female  under  the  age  of  fourteen,  the  lord  had  the 
custody  of  the  body  and  estate  of  the  heir,  and  the  right 
to  take  the  income  of  the  estate,  or  the  sum  to  be  realized 
by  the  marriage  of  the  female  ward,  for  his  own  benefit, 
as  a  recompense  for  the  loss  of  the  military  service  in- 
cident  to  the  tenure.  This  differed  from  all  other  forms 
of  guardianship  in  that  it  was  a  privilege  of  the  guardian 
for  his  own  benefit,  instead  of  a  trust  for  the  ward's 
benefit.  It  was  abolished,  together  with  the  whole  struc- 
ture of  military  tenures,  by  the  statute  12  Car.  11.,  c.  24.3 

Guardianship  in  socage  was  incident  to  tenure  in  soc- 
age, as  guardianship  in  chivalry  was  to  tenure  by  knight 
service.    Whenever  an  infant  under  the  age  of  fourteen 

1 — The  author  has  availed  him-  dia   article   has   been   revised   and 

self  of  the  kind  permission  of  Ed-  altered  to  adapt  it  to  the  require- 

ward  Thompson  Company  to  make  ments  of  this  book,  and  citations 

use  of   the  article  "Guardian  and  to  later  cases  have  been  added  in 

Ward,"    written    by    him    for    the  the  notes. 

American  and  English  Encyclopae-  2 — Go.  Litt.,  88  b;  Reeve  on  Dom. 

dia   of  Law,   second  edition,   pub-  ReL,  311-315;  Mauro  ▼.  Ritchie,  3 

lished  in  volume  15  of  that  work,  Cranch  (U.  S.  C.  C.)  147,  16  Fed. 

in  the  preparation  of  this  part  of  Cases  1171. 

the  present  book.  The  Encyclopae-  3— Co.  Litt.,  74  b;  2  BL  Com.  77. 
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years  inherited  an  estate  in  socage,  his  nearest  relative 
to  whom  the  estate  itself  could  not  descend  was  guardian 
of  the  land  nntil  the  infant  arrived  at  the  age  of  fourteen, 
when  the  trust  terminated.4  Since  tenure  in  socage  does 
not  exist  in  the  United  States,  this  species  of  guardian- 
ship has  no  existence  here,  except  in  a  modified  form  in 
New  York.* 

The  father  was  guardian  by  nature  of  the  person  of  his 
heir  apparent  or  heiress  presumptive  during  the  minor- 
ity. This  guardianship  of  the  person  was  an  exception  to 
the  powers  of  the  guardian  in  chivalry,  so  long  as  the 
father  lived.6 

The  father,  and  after  his  death  the  mother,  were 
guardians  for  nurture  of  the  persons  of  all  their  chil- 
dren up  to  the  age  of  fourteen  years.7  The  last  two 
species  of  guardianship  were  of  the  person  only,  and 
both  have  been  merged  in  the  modern  guardianship  by 
nature. 

§  128.  Modern  forms  of  guardianship,  l.  Guardian- 
ship by  nature.  By  the  later  common  law  the  father,  if 
he  is  not  unfit,  is  recognized  as  the  natural  guardian  of 
his  legitimate  children  during  their  minority  and  is  en- 
titled to  their  custody  and  control;  and  this  right  has 
received  statutory  recognition  in  most  of  the  United 
States.8 

4— Co.  Litt.,  87  b;   1  BL  Gam.  8— Hernandez  ▼.  Thomas,  60  Fla. 

461;  2  id.  88;  2  Kent's  Com.  222;  522,  111  Am.  St.  Rep.  137,  2  L.  R. 

Reeve  on  Dom.  Rel.,  311-314;  Snook  A.   (N.  S.)   203,  7  Anno.  Cas.  446; 

v.  Sutton,  10  N.  J.  L.  133.  Taylor  v.  Jeter,  33  Ga.  106,  81  Am. 

6 — Combs   v.   Jackson,   2    Wend.  Dec.  202;  Shanks  v.  Seamonds,  24 

(N.  T.)  153,  19  Am.  Dec  568;  Em-  Iowa  131,  92  Am.  Dee.  465;  Hibb- 

erson  v.  Spicer,  46  N.  Y.  594;  Re  ette  v.  Baines,  78  Miss.  695,  61  L. 

Hynes,  105  N.  Y.  560;  Foley  v.  Mut.  R.  A  839;   Tiffany  v.  Wright,  79 

Life  Ins.  Co.,  138  N.  Y.  333,  34  Am.  Nebr.  10;  State  v.  Baldwin,  5  N.  J. 

St.  Rep.  456,  20  L.  R.  A.  620.  Eq.  454,  45  Am.  Dec  399;  Giffin  t. 

6— -Combs    v.   Jackson,   2    Wend.  Gascoigne,  60  N.  J.  Eq.  256;  People 

(N.  Y.)  153,  19  Am.  Dec.  568.  v.  Mercein,  3  Hill  (N.  Y.)   399,  38 

7— Ratcliffe's  case,  3  Coke  37  a;  Am.  Dec  644;  Williams  v.  Storrs, 

Lord  y.  Hough,  37  CaL  657;  Kline  6  Johns.  Ch.   (N.  Y)   353,  10  Am. 

t.  Beebe,  6  Conn.  500.  Dec.  340;  Fonda  v.  Van  Home,  15 
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Upon  the  death  of  the  father,  or  upon  his  being  ad- 
judged unfit,  the  guardianship  passes  to  the  mother.9 
And  according  to  some  authorities  the  mother's  title  is 
paramount  while  the  child  is  in  tender  infancy.10 

By  statute  in  several  states  the  parents  are  declared 
to  be  the  joint  natural  guardians  of  their  minor  children, 
with  equal  powers,  rights,  and  duties  in  regard  to  them.11 

There  are  some  authorities  which  support  the  doctrine 
that  after  the  death  of  both  parents  the  grandfather  or 
grandmother,  if  next  of  kin,  is  the  guardian  by  nature, 
but  this  seems  to  be  incorrect.12 


Wend.  (N.  Y.)  631,  30  Am.  Dec.  77; 
Haynie  y.  Hall,  5  Humph.  (Tenn.) 
290,  42  Am.  Dec  427. 

See,  also,  ante,  §  113. 

9— Mathewson  v.  Perry,  37  Conn. 
435,  9  Am.  Rep.  339;  Hammond  v. 
Corbett,  50  N.  H.  501,  9  Am.  Rep. 
88 ;  and  see  ante,  §  121. 

10— Com.  v.  Smith,  1  Brews.  (Pa.) 
547;  State  v.  Kirkpatrick,  54  Iowa 
375;  Paine  v.  Paine,  4  Humph. 
(Tenn.)  523. 

By  statute  in  New  Jersey,  the 
custody  of  children  within  the  age 
of  seven  years  is  transferred  from 
the  father  to  the  mother.  See 
Bennett  v.  Bennett,  3  N.  J.  Eq.  114; 
State  v.  Baird,  18  N.  J.  Eq.  194. 

"A  boy  of  three  years  of  age  may 
properly  be-  deemed  to  be  of  such 
tender  age  that  considerations  of  his 
welfare  call  for  his  haying  a 
mother's  care,  but  the  same  cannot 
be  said  when  the  child  has  reached 
the  age  of  five  years."  Sinclair  v. 
Sinclair,  47  Misc.  (N.  Y.)  230. 

11— Gen.  St.  of  Conn.,  1902,  §  21$; 
Code  of  Iowa,  1897,  §3192;  G.  S. 
Kans.,  1905,  |  3401;  Cobbey's  Anno. 
St  of  Nebr.,  1909,  §5376;  Cons. 
Laws  of  N.  Y.,  official  ed.,  1909, 
p.  537,  f  81.  But  it  is  said  in  Sin- 
clair y.  Sinclair,  47  Misc.   (N.  Y.) 


230,  "the  domestic  relations  law 
has  not  effected  any  substantial 
change  in  the  husband's  paramount 
right,  founded  upon  his  primary 
duty  to  support  the  family." 

12 — "Although  some  books  speak 
only  of  the  father,  or  in  the  case  of 
his  death  the  mother,  as  guardian  by 
nature  (1  BL  Com.  461,  2  Kent's 
Com.  219),  it  is  clear  that  the 
grandfather  or  grandmother,  when 
next  of  kin,  is  such  a  guardian. 
Hargrave's  note  66  to  Co.  Litt.  88 
b.;  Reeve  on  Dom.  Rel.,  315."  La- 
mar v.  Micou,  114  U.  S.  218. 

The  authorities  here  cited  for  the 
guardianship  of  grandparents  refer 
clearly  to  the  ancient  guardianship 
by  nature  over  the  heir  only.  The 
modern  natural  guardianship  over 
all  the  children  is  more  clearly  akin 
to  the  ancient  guardianship  for 
nurture,  which  was  confined  to  the 
parents.  Reeve  expressly  makes  this 
distinction;  pp.  315-316.  Mathews 
v.  Wade,  2  W.  Va.  464,  denies  that 
the  grandparents  succeed  to  the 
rights  of  the  parents,  or  have  a  pri- 
mary right  to  be  appointed  guar- 
dian. The  above  statement  in  Lamar 
v.  Micou  has  been  followed  in  Re 
Benton,  92  Iowa  202,  54  Am.  St. 
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In  England  there  has  been  considerable  conflict  of 
authority  upon  the  question  whether,  in  the  case  of  ille- 
gitimate children,  the  mother  is  the  natural  guardian, 
and  as  such  entitled  to  their  custody.  But  it  now  seems 
to  be  well  settled  that  though  the  mother  has  not  the 
same  legal  rights  to  the  guardianship  and  custody  of  her 
illegitimate  child  that  the  father  has  to  that  of  a  legiti- 
mate child,  yet  the  court  in  granting  the  custody  of  an 
illegitimate  child  will  primarily  consider  the  wishes  of 
the  mother,  provided  the  fulfilment  of  her  desires  in  the 
matter  will  not  be  detrimental  to  the  welfare  of  the 
child.13  In  the  United  States  the  mother  is  the  natural 
guardian  of  her  illegitimate  children.14 

The  right  of  the  natural  guardian  to  the  custody  and 
control  of  the  ward  is  always  subject  to  control  by 
the  courts,  and  he  will  be  removed  from  the  guardianship, 


Rep.    646;    Holmes   v.    Derrig,    127 
Iowa  625. 

It  may  often  happen  that  an 
orphan  is  cared  for  by  its  grand- 
parents, who  will  thus  have  a  de 
facto  custody  and  control  which, 
as  long  as  it  is  properly  exercised, 
the  courts  will  protect  against  a 
third  party  having  no  better  right; 
and  grandparents  so  situated  would 
naturally  be  preferred  in  the  ap- 
pointment of  a  legal  guardian.  This 
is  doubtless  the  extent  of  the  true 
doctrine  as  to  the  rights  of  grand- 
parents. 

13— -Barnardo  v.  McHugh  (1891) 
A.  C.  388,  65  L.  T.  (N.  S.)  423,  40 
W.  R.  97,  55  J.  P.  628;  Regina  v. 
Nash,  L.  R.  10  Q.  B.  Div.  454,  52 
L.  J.  (-Q.  B.)  442,  48  L.  T.  (N.  S.) 
447,  31  W.  R.  420;  In  re  Ullee,  54 
L.  T.  (N.  S.)  286.  See  also  Strange- 
ways  v.  Robbinson,  4  Taunt.  498. 

It  has  been  said  that  where  the 
putative  father  of  an  illegitimate 
child  has  its  custody,  fairly  and 
peaceably,  the  court  will  not  take 


it  away  from  him  and  give  it  to 
the  mother.  Lord  Kenyon,  C.  J., 
in  Rex  v.  Moseley,  5  East  224,  note 
a.  See,  also,  the  opinion  of  Lord 
Ellenborough  in  Rex  v.  HopkinB,  7 
East  579.  And  see  In  re  Lloyd,  3 
M.  &  G.  547,  42  E.  C.  L.  288;  Ex 
p.  Knee,  1  B.  &  P.  N.  R.  148. 

But  where  the  father  haB  obtained 
possesion  of  the  child  by  force  or 
fraud,  the  court  will  interfere  to 
put  matters  in  the  same  situation 
as  before.  Lord  Kenyon,  G.  J.,  in 
Rex  v.  Moseley,  5  East  224,  note  a; 
Rex  v.  Soper,  5  T.  R.  278;  Rex  v. 
Hopkins,  7  East  579;  Barnardo  v. 
McHugh,  (1891)  A.  C.  388. 

Where  a  child  is  old  enough  to 
exercise  a  discretion  the  court  will 
allow  it  to  choose  for  itself,  and  will 
not  permit  the  mother  to  take  it 
by  force  against  its  will.  In  re 
Lloyd,  3  M.  &  G.  547,  42  E.  C.  L. 
288. 

14— Wright  v.  Wright,  2  Mass. 
109.   See  ante,  {§  123  and  125. 


GUAKDIAN  AND  WABD,  I 


289 


or  refused  the  custody  of  the  child  in  habeas  corpus  or 
other  proceedings  to  determine  the  right  of  custody,  for 
such  unfitness  or  misconduct  as  imperils  the  child's  wel- 
fare, which  is  always  the  supreme  consideration,  and 
prevails  over  any  legal  rights  of  the  guardian.15 


16— In  England,  courts,  in  the 
exercise  of  their  common  law  juris- 
diction, could  not  deprive  the  na- 
tural guardian  of  a  child  of  its  cus- 
tody, unless  by  gross  misconduct  he 
or  she  had  forfeited  the  right  to  it. 
A  child  would  not  be  given  to  its 
natural  guardian  if  it  would  there- 
by be  exposed  to  cruelty  or  gross 
corruption.  Eex  v.  Greenhill,  4  Ad. 
v.  EL  624,  0  Nev.  &  M.  244,  31  E. 
C.  L.  153.  But  the  immoral  conduct 
of  such  a  guardian,  to  authorize 
the  court  in  depriving  him  of  the 
custody  of  his  child,  must  have  been 
of  such  a  nature  as  would  be  liable 
to  contaminate  and  corrupt  the 
morals  of  the  child.  In  re  Spence, 
2  Phill.  247;  In  re  Moore,  11  Ir.  C. 
L.  1. 

So  a  father  was  held  to  be  en- 
titled to  the  custody  of  the  children 
as  against  the  mother,  though  he 
was  living  in  adultery,  where  it 
appeared  that  he  never  brought  his 
mistress  to  his  house  or  in  contact 
with  his  children;  Rex  v.  Green- 
hill,  4  Ad.  &  El.  624,  6  Nev.  &  M. 
244,  31  E.  G.  L.  153;  Ball  v.  Ball, 
2  Sim.  35;  and  though  he  refused 
to  the  mother  access  to  the  child, 
and  kept  it  concealed  from  her,  Ball 
v.  Ball,  2  Sim.  35. 

A  court  of  chancery,  in  the 
exercise  of  a  common  law  juris- 
diction in  habeas  corpus,  will  not 
interfere  with  the  father's  right  to 
the  control  and  education  of  his 
children  unless  (1)  by  gross  moral 
turpitude  he  forfeits  his  rights  or 
(2)   he  has  abdicated  his  parental 

D.  R.— 19 


authority  by  his  conduct  or  (3) 
he  seeks  to  remove  the  wards  of 
court  from  its  jurisdiction.  In  re 
Agar-Ellis,  24  Gh.  D.  317,  explained 
in  Reg.  v.  Gyngall,  (1893)  2  Q.  B.  241. 

In  England  certain  statutes  have 
been  enacted  which  authorize  the 
courts,  under  certain  circumstances, 
to  grant  the  custody  of  a  child 
away  from  its  natural  guardian, 
though  such  guardian  has  not  been 
guilty  of  misconduct  that  would 
have  disentitled  him  or  her  to  the 
custody  of  the  child  at  common  law. 
Reg.  v.  Gyngall,  (1893)  2  Q.  B.  232; 
In  re  A  and  B,  (1897)  1  Gh.  786. 

A  court  having  chancery  juris- 
diction is  not  confined  by  the  strict 
rule  of  the  common  law,  but  may 
remove  a  child  from  the  custody  of 
its  natural  gaurdian  when  it  is 
shown  that  such  guardian  has  so 
conducted  himself,  or  has  shown 
himself  to  be  a  person  of  such  a  de- 
scription, or  is  placed  in  such  a 
position,  as  to  render  it  not  merely 
better,  but  clearly  right  for  the 
welfare  of  the  child  in  some  serious 
and  important  respect,  that  his 
rights  should  be  suspended  or 
superseded.  In  re  Fynn,  2  De  G. 
&  Sm.  457;  In  re  McGrath,  (1893) 

1  Ch.  143;  Reg.  v.  Gyngall,  (1893) 

2  Q.  B.   232.     See,  also,  Barry  v. 
Barry,  1  Molloy  210. 

Ghancery  has  taken  the  custody 
of  infants  from  the  father  for  the 
father's  unfitness,  Ex  p.  Mount- 
fort,  15  Ves.  Jr.  445;  Wellesley  v. 
Wellesley,  2  Bligh  N.  S.  128;  where 
he    was    in    constant    habits    of 
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At  common  law  natural  guardianship  is   over  the 
person  only,  and  the  natural  guardian,  as  such,  has  no 


drunkenness  and  blasphemy,  poison- 
ing the  infants'  minds  with  irre- 
ligion,  De  Manneville  v.  De  Manne- 
ville,  10  Ves.  Jr.  52;  for  open  im- 
morality of  life  and  immoral  train- 
ing, Wellesley  v.  Beaufort,  2  Russ. 
28;  where  he  had  deserted  them, 
and  was  not  of  ability  to  maintain 
them,  Matter  of  England,  1  Russ. 
&  M.  499. 

"Their  Lordships  have  been  very 
much  pressed,  as  the  courts  below 
were,  with  broad  judicial  state- 
ments of  the  father's  legal  power 
over  his  children,  and  of  the  amount 
of  misconduct  which  it  requires  to 
induce  the  court  of  chancery  to 
interfere  with  him.  Their  Lord- 
ships are  disposed  to  think  that  the 
facts  of  this  case  are  such  that, 
even  if  it  had  occurred  early  in 
this  century,  the  court  would  have 
been  induced  to  give  the  custody 
of  the  children  to  their  mother. 
But  they  remarked  during  the  argu- 
ment, and  wish  to  remark  again, 
that  no  one  has  stated  or  can  state 
in  other  than  elastic  terms  the 
grounds  on  which  the  court  should 
think  fit  to  interfere.  There  must 
be  a  sufficient  amount  of  peril  to 
the  welfare  of  the  children.  But 
that  sufficient  amount  can  hardly 
be  fixed  for  one  age  by  the  stand- 
ard of  another.  Drunkenness,  for 
instance,  is  looked  upon  as  a  much 
graver  social  offence  now  than  was 
the  case  two  or  three  generations 
ago,  and  its  effects  upon  the  wel- 
fare of  a  family  must  be  judged 
of  accordingly.  For  many  years  the 
tendency  of  legislative  action  and 
of  judicial  decision,  as  well  as  of 
general  opinion,  has  been  to  give 
to  married  women  a  higher  status 


both  as  regards  property  and  per- 
son; and,  in  family  questions,  to 
bring  the  marital  duty  of  the  hus- 
band and  the  welfare  of  the 
children  into  greater  prominence, 
in  both  respects  diminishing  the 
powers  accorded  to  the  husband  and 
the  father.  This  change  must 
necessarily  affect  the  views  of 
judges  upon  the  welfare  of  families 
when  they  are  called  on  to  exercise 
their  discretion;  or,  what  is  not  a 
very  different  thing,  to  decide  what 
is  sufficient  cause  for  taking  chil- 
dren out  of  the  custody  of  the 
father."  Smart  v.  Smart,  (1892) 
A.  C.  425. 

The  American  cases  pay  less  re- 
gard to  the  legal  rights  of  the 
parent  than  to  the  child's  welfare. 
Chapeky  v.  Wood,  26  Kans.  650,  40 
Am.  Rep.  321 ;  Hutchinson  v.  Hutch- 
inson, 124  GaL  677;  Andrino  v. 
Yates,  12  Idaho  616;  Cowls  v. 
Cowls,  8  111.  435,  44  Am.  Dec.  708; 
Hussey  v.  Whiting,  145  Ind.  580,  57 
Am.  St.  Rep.  220;  State  v.  Smith,  6 
Me.  462,  20  Am.  Dec.  324;  Heine- 
mann's  Appeal,  96  Pa.  St.  112,  42 
Am.  Rep.  532;  Green  v.  Campbell, 
35  W.  Va.  698,  29  Am.  St.  Rep. 
843;  Re  McChesney,  106  Wise.  315. 

In  some  later  American  cases, 
there  is  an  evident  tendency  to  mag- 
nify the  right  of  the  father  or  sur- 
viving mother,  and  to  react  from  the 
extent  to  which  the  supposed  wel- 
fare of  the  child  has  been  made  the 
sole  test. 

"In  awarding  the  custody  of 
children  the  paramount  considera- 
tion is  the  welfare  of  the  child 
rather  than  the  technical  legal  right 
of  the  parent.  While  this  is  true, 
yet  the  court  should  not  lightly  and 
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right  to,  or  control  over,  the  property  of  the  ward.1 
This  rule  of  the  common  law  is  enforced  by  statute  in 


without  good  cause  invade  the 
natural  right  of  the  parent  to  the 
custody,  care  and  control,  of  his 
infant  child.  *  *  •  As  against 
strangers,  the  father,  however  poor 
and  humble,  if  pf  good  moral  char- 
acter and  able  to  support  the  child 
in  his  style  of  life,  cannot  be 
deprived  of  the  privilege  by  any 
one  whatever,  however  brilliant  the 
advantage  he  may  offer.  It  is  not 
enough  to  consider  the  interests  of 
the  child  alone.  And  as  between 
father  and  mother  or  other  near 
relations  of  the  child,  where  sym- 
pathies of  the  tenderest  nature  may 
be  confidently  relied  on,  the  father 
is  generally  to  be  preferred.1'  Hern- 
andez v.  Thomas,  50  Fla.  522,  111 
Am.  St.  Rep.  137,  2  L.  R.  A.  (N.  S.) 
203,  7  Anno.  Gas.  446. 

"The  case  above  cited  is  also 
referred  to  as  an  authority  to  the 
effect  that  tip  court  would  disre- 
gard the  family  relation,  and  award 
the  custody  of  the  child  to  that  one 
of  the  litigants  who  would  and 
could  deal  with  it  most  beneficially 
for  its  welfare.  *  *  •  Such  a 
view  would  take  his  child  from  the 
poor  man  and  give  it  to  his  richer 
neighbor,  who  might  offer  to  adopt 
it  •  *  •  In  the  rightful  ad- 
justment of  the  family  relation,  the 
child  should  occupy  that  station  of 
life  into  which  he  is  born.  If  his 
father  is  poor  he  must  share  his 
poverty.  If  the  father  is  cross  and 
ill-tempered  and  occasionally  ine- 
briated, these  are  distressful  char- 
acteristics which  may  make  the 
child's  life  less  happy;  but  until  it 
is  shown  that  they  are  of  such  force 
and  importance  as  to  endanger  the 
child's  welfare  in  that  place  in  life 


into  which  it  has  pleased  God  to 
call  him,  their  existence  constitutes 
no  reason  to  deprive  the  father  of 
the  possession  of  his  child.  The  true 
view,  and  that  which  on  the  whole 
judgment  was  held  in  the  case  above 
cited,  is  that  the  custody  of  the 
child  should  remain  with  his  par- 
ents, irrespective  of  greater  bene- 
fits which  the  custody  of  another 
might  secure  for  him,  unless  the 
character  of  the  parents,  and  the 
environment  to  which  the  child 
would  in  their  charge  be  sub- 
jected, is  such  as  would  actually 
endanger  his  life,  health,  morals  or 
permanent  happiness."  Gimn  v. 
Gascoigne,  60  N.  J.  Eq.  256. 

See,  also,  Re  Campbell,  130  CaL 
360;  Holmes  v.  Derrig,  127  Iowa 
625;  Hibbette  v.  Baines,  78  Miss. 
675,  51  L.  R.  A.  839,  an  unusually 
full  and  valuable  case;  Weir  v. 
Morley,  99  Mo.  494,  6  L.  R.  A.  672; 
Norval  v.  Zinsmaster,  57  Nebr.  159, 
73  Am.  St.  Rep.  500;  Re  Clarke,  82 
Nebr.  625,  20  L.  R.  A.  (N.  S.)  171; 
Re  Tank,  129  Wise.  629. 

In  Stapleton  v.  Poynter,  111  Ky. 
264,  98  Am.  St.  Rep.  411,  53  L.  R.  A. 
784,  and  State  v.  Steele,  121  La. 
215,  16  L.  R.  A.  (N.  S.)  1004,  the 
same  doctrines  were  applied  in  favor 
of  the  mother  as  against  the 
paternal  grandparents. 

As  to  the  right  of  the  state  to 
institute  summary  proceedings  for 
the  protection  and  care  of  abused 
or  neglected  children,  and  the  effect 
of  such  proceedings  on  the  rights 
of  the  father,  see  Farnham  ▼.  Pierce, 
141  MaBS.  203,  55  Am.  Rep.  452, 
and  Van  Walters  v.  Children's 
Guardians,  132  Ind.  567. 

16— Williams    y.   Cleaveland,    76 
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most  of  the  United  States.  It  follows  that  the  natural 
guardian  cannot  collect  and  discharge17  nor  com- 
promise18 claims  due  to  the  ward,  make  contracts  in 
regard  to  his  estate,19  lease  20  or  take  statutory  proceed- 
ings to  sell 21  his  land,  sell  personal  property,*2  nor  bring 
suit  to  recover  his  estate.28 

§129.  2.  Testamentary  guardianship.  The  Act  12 
Car.  II.,  c  24,  which  abolished  guardianship  in  chivalry, 
provided  a  substitute,  and  also  supplied  the  need  which 
was  caused  by  the  termination  of  guardianship  for  nur- 
ture at  the  early  age  of  fourteen  years,  by  the  provision 
that  a  father,  by  deed  executed  in  his  lifetime,  or  by  his 


Conn.  426;  Spruance  v.  Darlington, 
7  DeL  Ch.  Ill;  Linton  v.  Walker,  6 
Fla.  144,  71  Am.  Dec.  105;  Pitta- 
burg  R.  Co.  v.  Haley,  170  111.  610; 
Shanks  v.  Seamonds,  24  Iowa  131, 
92  Am.  Dec.  465;  Miles  y.  Boyden, 
3  Pick.  (Mass.)  213;  Power  v.  Har- 
low, 57  Mich.  107;  Myers  v.  Mc- 
Gavock,  39  Nebr.  843,  42  Am.  St. 
Rep.  627;  Jackson  v.  Combs,  7  Cow. 
(N.  Y.)  36,  2  Wend.  N.  Y.  153p  19 
Am.  Dec.  568;  Williams  v.  Storrs, 
6  Johns.  Ch.  (N.  Y.)  353,  10  Am. 
Dec.  340;  Hyde  v.  Stone,  7  Wend. 
N.  Y.  354,  22  Am.  Dec  582;  Fonda 
v.  Van  Home,  15  Wend.  (N.  Y.)  631, 
30  Am.  Dec.  77;  Haynie  v.  Hall,  5 
Humph.  (Tenn.)  290,  42  Am.  Dec. 
427;  McDodrill  v.  Pardee  Lumber 
Co.,  40  W.  Va.  564. 

17—2  Kent.  Com.  219;  Naeglin 
v.  Cordoba,  171  U.  S.  638;  Spruance 
v.  Darlington,  7  Del.  Ch.  Ill;  Lin- 
ton v.  Walker,  8  Fla.  144,  71  Am. 
Dec.  105;  Williams  v.  Storrs,  6 
Johns.  Ch.  (N.  Y.)  353,  10  Am.  Dec. 
340;  Keeler  v.  Fassett,  21  Vt.  539, 
52  Am.  Dec  71. 

In  1787,  it  was  held  in  Connecti- 
cut that  the  father  might  submit 
to  arbitration  a  cause  of  action  of 


his  child  and  collect  the  sum 
awarded;  Beebe  v.  Trafford,  Kirby 
(Conn.)  215;  but  this  not  now  the 
law  in  that  state.  Williams  ▼. 
Cleaveland,  76  Conn.  426. 

18— Pittsburg  R.  Co.  v.  Haley, 
170  I1L  610;  Houston  R.  Co.  v. 
Bradley,  45  Tex.  171. 

19 — Jones  v.  Jones,  46  Iowa  466. 

20— May  y.  Calder,  2  Mass.  55; 
Anderson  v.  Darby,  1  Nott  &  M. 
(S.  C.)  369;  Ross  y.  Cobb,  9  Yerg. 
(Tenn.)  463. 

21 — Guynn  y.  McCauley,  32  Ark. 
97;  Shanks  v.  Seamonds,  24  Iowa 
131,  92  Am.  Dec  465;  Myers  v. 
McGayock,  39  Nebr.  843,  42  Am.  St. 
Rep.  627;  Graham  v.  Houghton,  30 
N.  J.  L.  552;  Fonda  y.  Van  Home, 
15  Wend.  (N.  Y.)  631,  30  Am.  Dec 
77;  Judson  v,  Sierra,  22  Tex.  365. 

Contra,  McKee  v.  Hann,  9  Dana 
(Ky.)  526. 

22 — McCarty  v.  Roundtree,  19  Mo. 
345. 

23 — Kinney  y.  Harrett,  46  Mich. 
87. 

For  the  regular  mode  of  suit 
by  an  infant  through  his  next 
friend,  see  ante,  §  101. 


GUARDIAN  AND  WABD,  I 


293 


last  will  and  testament  in  writing,  in  the  presence  of  two 
or  more  credible  witnesses,  might  dispose  of  the  custody 
and  tuition  of  his  child  or  children,  either  born  or 
unborn,  for  and  during  such  time  as  they  should  remain 
under  twenty-one  years  of  age,  to  any  persons  other 
than  Popish  recusants. 

At  common  law  there  was  no  power  in  any  person  to 
appoint  a  testamentary  guardian ;  in  England,  therefore, 
the  power  rested  (until  the  Guardianship  of  Infants  Act 
of  1886)  upon  the  terms  of  the  statute  12  Oar.  II.  In 
the  United  States,  also,  the  power  is  regarded  as  purely 
statutory,  resting  either  on  local  statutes  or  on  the  statute 
12  Car.  II.,  regarded  as  a  part  of  the  English  law  exist- 
ing by  adoption  in  the  colonies.24 

Where  the  statute  of  12  Car.  II.  is  in  force,  or  where 
its  provisions  as  to  the  power  of  appointment  have  been 
literally  re-enacted,  the  power  to  appoint  a  testamentary 
guardian  for  legitimate  children  is  in  the  father  onjy, 
and  neither  the  mother,  the  grandfather,  nor  any  other 
person  can  make  such  appointment.25 


24— Waidwell  v.  Waidwell,  9  Al- 
len (Mass.)  518;  Mauro  v.  Ritchie, 
3  Cranch  (U.  S.  C.  Ct.)  147,  16  Fed. 
Gas.  1171;  Lord  v.  Hough,  37  Cal. 
657;  Wuesthoff  v.  Germania  Life 
Ins.  Co.,  107  N.  Y.  580;  Ingalls  v. 
Campbell,  18  Oreg.  461;  Baleh  v. 
Smith,  12  N.  H.  437. 

Testamentary  guardianship  does 
not  exist  in  Iowa.  Re  Johnson,  87 
Iowa  130. 

25— Hernandez  v.  Thomas,  50 
Fla.  512,  111  Am.  St.  Rep.  137,  2 
L.  R.  A.  (N.  S.)  203,  7  Anno.  Cas. 
446;  Taylor  v.  Jeter,  33  Ga.  195,  81 
Am.  Dec.  202;  Lamar  v.  Harris,  117 
Ga.  993;  Edwards  v.  Kelley,  83 
Miss.  144;  Re  Turner,  19  N.  J.  Eq. 
433;  Camp  v.  Pitman  90  N.  C.  915; 
Ingalls  v.  Campbell  18  Oreg.  461; 
Ex  p.  Bell,  2  Tenn.  Ch.  327. 


But  if  a  relative  other  than  the 
father,  or  a  stranger  in  blood,  give 
an  estate  to  the  minor  by  will,  and 
appoint  a  guardian  for  such  estate, 
the  person  so  named  may  be 
treated  as  testamentary  trustee  of 
the  property  in  question.  Kellogg 
v.  Burdick,  187  N.  Y.  355,  13  L.  R. 
A.  (N.  S.)  288. 

The  fact  that  a  wife  has  been 
given  the  custody  of  a  child  by  a 
divorce  decree  does  not  give  her 
power  to  appoint  a  testamentary 
guardian  to  retain  custody  of  the 
child  after  her  death  against  the 
father.  Taylor  v.  Jeter,  33  Ga.  195, 
81  Am.  Bee.  202;  Re  Neff,  20  Wash. 
652;  contra,  Wilkinson  v.  Deming, 
80  111.  342,  22  Amu  Rep.  192. 
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In  the  case  of  illegitimate  children,  the  father  has  no 
authority  to  appoint  a  testamentary  guardian,26  nor  can 
the  mother,  except  in  those  states  where  she  is  author- 
ized by  statute  to  do  so,  appoint  a  guardian  for  such 
children.27 

It  would  seem  that  the  father's  right  to  appoint  a 
testamentary  guardian  for  his  child  may  be  lost  by 
abandoning  the  child  or  by  legally  committing  its  custody 
and  control  to  others.28 

The  increased  regard  for  the  rights  of  women  which 
has  characterized  modern  legislation  has  led  to  the  adop- 
tion of  statutes  in  England  and  in  many  of  the  United 
States  which  have  equalized,  or  partially  equalized,  the 
rights  of  father  and  mother  in  regard  to  the  power  to 
appoint  guardians  for  their  minor  children.  In  some 
states  the  power  to  appoint  testamentary  guardians  is 
given  to  the  surviving  parent;  in  others  the  father  can- 
not appoint  such  a  guardian  unless  the  mother  consents 
thereto ;  while  some  statutes  authorize  the  mother  to  ap- 
point a  testamentary  guardian  to  her  minor  children  if 
the  father  dies  without  appointing  such  a  guardian.29 


26~-Ramsay  v.  Thompson,  71  Md. 
315,  0  L.  It  A.  705;  Blacklaws  v. 
Milne,  83  111.  505,  25  Am,  Rep.  339. 

27— Ex  p.  Glover,  4  DowL  P.  C. 
291;  Re  Kerr,  24  L.  R.  Ir.  59;  Ord 
y.  Blackett,  9  Mod.  116. 

28 — Com.  v.  Hearne,  10  Phila. 
(Pa.)  199. 

29 — See  references  to  many  of 
the  statutes  in  Am.  &  Eng.  Encyc. 
of  Law,  XV,  28,  note  8,  29,  notes 
1  and  2.  Add  to  the  statutes  of 
the  first  class  Rev.  Stat,  of  Conn., 
1902,  §BC5,  and  to  those  of  the 
second  class  Stat,  of  Mo.  1889, 
15283. 

See,  also,  as  to  American  legis- 
lation op  this  point,  the  note,  13 
L.  R.  A.  (N.  S.)  288. 


In  New  York  by  the  statute  of 
1860,  making  the  father  and 
mother  joint  guardians,  the  mother's 
guardianship  continued  after  the 
father's  death,  and  the  father  had 
no  right  to  appoint  a  testamentary 
guardian  with  title  superior  to  hers. 
People  v.  Boice,  39  Barb.  (N.  Y.) 
307.  In  1862,  the  legislature  enacted 
that  "no  man  shall  create  any  tes- 
tamentary guardianship  for  his 
child,  unless  the  mother,  if  living, 
shall  in  writing  signify  her  assent 
tberto."  Laws  of  N.  Y.,  1862,  Ch. 
172,  §  2.  This  provision  was  re- 
pealed by  Laws  of  1871,  Ch.  32. 
Laws  of  1896,  Ch.  272,  1 51, 
p.  223,  makes  the  father  and 
mother    joint    guardians    of    their 
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Under  the  statute  of  12  Car.  II.,  a  testamentary  guar- 
dian may  be  appointed  either  by  deed  or  by  will.  But 
under  the  statutes  of  many  of  the  states  the  power  of 
appointment  can  be  exercised  by  will  only.  Appoint- 
ment by  deed  has  always  been  exceptional,  and  appoint- 
ment by  will  the  typical  and  usual  mode,  as  the  name 
"testamentary  guardianship ' '  itself  shows. 

The  deed  or  will  by  which  the  appointment  of  a  testa- 
mentary guardian  is  made  must  be  validly  executed. 

In  England,  and  in  the  United  States  in  the  absence 
of  a  statutory  provision  requiring  it,  a  will  merely  ap- 
pointing a  testamentary  guardian  need  not  be  probated. 
But  under  the  statutes  of  most  of  the  United  States  a 
probate  of  the  will  is  necessary  to  entitle  the  testamen- 
tary guardian  to  act.80 

No  particular  form  of  language  is  necessary  to  the 
appointment  of  a  testamentary  guardian,  not  even  the 
use  of  the  word  " guardian' '  if  it  clearly  appears  that 
the  person  is  to  have  the  custody  of  the  child's  person 
and  property,  or  either.81 


children,  and  provides  that  the  sur- 
viving parent  may  appoint  a  testa- 
mentary guardian  for  such  children. 
Under  this  statute  the  father  can- 
not make  any  appointment  of  a 
testamentary  guardian  which  will 
he  effective,  unless  he  survives  the 
mother.  Kellogg  v.  Burdick,  187  N. 
Y.  355,  13  L.  R.  A.  (N.  S.)  288. 

30— Kent  says:  "A  will  merely 
appointing  a  testamentary  guardian 
need  not  he  proved;  and  though  the 
statute  speaks  of  appointment  by 
deed,  as  well  as  by  will,  yet  such 
a  disposition  by  deed  may  be  re- 
voked by  will;  and  it  is  evident 
from  the  language  of  the  English 
statute,  and  from  the  reason  of 
the  thing,  that  the  deed  there  men- 
tioned is  only  a  testamentary  in- 
strument in  the  form  of  a  deed,  to 


operate  only  in  the  event  of  the 
father's  death."   2  Kent's  Com.  225. 

For  the  later  and  prevailing 
American  rule,  see  Wardwell  v. 
Wardwell,  9  Allen  (Mass.)  518; 
Describes  v.  Wilmer,  69  Ala.  25,  44 
Am.  Rep.  501;  Dorsey  v.  Sheppard, 
10  Gill  &  J.  (Md.)  192,  37  Am.  Dec. 
77. 

31 — Gaines  v.  Spann,  2  Brock. 
(U.  S.  C.  Ct.)  81;  Desribes  v.  Wil- 
mer, 69  Ala.  25,  44  Am.  Rep.  501. 

But,  if  the  term  "guardian"  is 
not  used,  the  intention  to  confer  the 
powers  of  a  guardian  should  be  un- 
equivocally indicated.  Peyton  v. 
Smith,  2  Dev.  &  B.  Eq.  (N.  C.)  325; 
Re  VanHouten,  3  N.  J.  Eq.  220,  29 
Am.  Dec.  707. 

The  following  language  has  been 
held    sufficient    to    constitute    the 
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As  the  authority  is  derived  from  the  will,  and  the 
statute  of  Car.  II.  required  no  qualification  to  complete 
the  appointment,  it  was  not  originally  deemed  necessary 
for  the  guardian  to  file  a  bond,  receive  letters  of  guar- 
dianship, or  in  any  way  qualify  for  the  trust;  but  it  is 
now  generally  required,  in  some  cases  under  statutes  and 
in  some  without  statutory  provisions,  that  the  guardian 
appointed  by  will  shall  accept,  file  a  bond,  and  receive 
letters  of  guardianship.82 

Testamentary  guardianship,  unless  limited  by  the  will, 
extends  to  the  person  and  estate  of  the  ward,  and  in  its 


persons  named  testamentary  guar* 
dians;  "I  desire  that  my  Bon  and 
daughter  may  be  under  the  care 
and  direction  of"  a  person  named. 
Bridges  v.  Hales,  Mosely  108. 

"I  desire  and  will  that  my  be- 
loved  wife,  E.  S.  •  •  •  take 
and  have  possession  of  all  my 
effects,  both  real  and  personal,  and 
to  use  and  live  off  of  the  profits 
of  the  same  as  a  support  for  her* 
self  and  minor  children,  *  *  * 
and  the  same  is  to  be  under  her 
exclusive  control  for  the  comfort 
and  convenience  of  herself  and  the 
maintenance  and  education  of  our 
minor  children,  my  executors  look- 
ing alone  to  the  protection  of  the 
estate."  So.  Marble  Co.  v.  Stegall, 
90  Ga.  236. 

A  provision  that  the  testator's 
sons  and  residuary  legatees  should 
"maintain  and  support,  in  sickness 
and  health,  their  brothers  during 
their  minority,  *  *  •  and  their 
sisters  until  they  arrive  at  the  age 
of  twenty-one  years  or  are  married, 
in  the  same  manner  as  fathers  or 
guardians,  my  said  children  ren- 
dering due  subjection  as  children, 
by  labor  and  obedience."  Balch  v. 
Smith,  12  N.  H.  437. 

rI  respectfully  request  the  man- 


agers of  the  Protestant  Orphan 
Asylum  of  this  city  to  place  my 
said  children  in  the  custody  of  D" 
was  held  to  be  insufficient  to  create 
D  a  testamentary  guardian.  De- 
sribes  v.  Wilmer,  69  Ala.  25,  44 
Am.  Hep.  441. 

A  direction  that  the  use  of  the 
property  shall  be  with  the  testa- 
tor's wife  for  the  support  of  her- 
self and  the  children  subject  to  the 
supervision  of  the  executors,  until 
it  can  be  conveniently  divided  be- 
tween wife  and  children,  does  not 
constitute  the  executors  guardians. 
Peyton  v.  Smith,  2  Dev.  &  B.  Eq. 
(N.  C.)  325. 

A  will  gave  specific  portions  of 
the  testator's  estate  to  his  wife  and 
each  of  his  children,  and  gave  his 
accounts  to  the  widow  for  the  sup- 
port and  maintenance  of  herself  and 
children,  and  the  education  of  the 
children.  It  was  held  that  this  did 
not  create  a  testamentary  guardian- 
ship. Massingale  v.  Tate,  4  Hayw. 
(Tenn.)  30. 

32— Wuesthoff  v.  Germania  Life 
Ins.  Co.,  107  N.  Y.  580;  Murphy  v. 
Superior  Court,  84  CaL  592;  Wads- 
worth  v.  Connell,  104  I1L  369; 
Davidson  v.  Eoehler,  76  Ind.  398. 
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nature  and  extent  is  identical  with  general  guardianship 
conferred  by  appointment  of  a  court.63 

At  the  common  law,  the  right  of  a  widowed  mother  to 
the  custody  of  her  children  was  taken  away  by  the  ap- 
pointment of  a  testamentary  guardian ;  but  this  has  been 
very  commonly  altered  by  statute  both  in  England  and 
in  the  American  states.84 

§  130.  3.  Guardianship  by  judicial  appointment.  The 
king  as  parens  patriae,  or  in  the  United  States,  the  state 
as  exercising  those  paternal  powers  necessary  to  the  pub- 
lic welfare,  has  the  right  and  owes  the  duty  to  care  for 
the  persons  and  property  of  infants.  In  England  this 
jurisdiction  was  delegated  to  the  court  of  chancery,  and 
has  become  a  settled  part  of  chancery  jurisprudence. 

Chancery  guardianship  was  generally  adopted  in  the 
United  States.  In  nearly  all  the  states,  in  the  absence 
of  countervailing  statutes,  courts  having  equity  powers 
have  a  jurisdiction  over  guardianships  similar  to  that 
possessed  by  the  English  court  of  chancery. 

The  jurisdiction  of  chancery  is  very  broad.  It  has 
authority  to  appoint  a  guardian  to  orphaned  children 
where  no  testamentary  guardian  has  been  appointed,  or 
to  those  owning  property  and  having  only  a  natural  guar- 
dian, to  remove  natural  or  other  guardians  for  unfitness 
or  misbehavior,  and  to  control  and  direct  all  guardians 
in  the  performance  of  their  trust,  so  as  to  insure  the 
proper  care  of  the  infant's  person  and  property.85 


33 — Wueathoff  v.  Germania  Life 
Ins.  Co.,  107  N.  Y.  580;  Re  Grimes's 
estate,  79  Mo.  Ap.  274. 

Whether  a  father  can  appoint  a 
guardian  of  his  child's  estate  with- 
out appointing  a  guardian  of  the 
person,  or  can  appoint  different  per- 
sons to  the  two  guardianships, 
qucBre.  Re  Brigg's  Will,  39  App. 
Div.  (N.  Y.)  483. 

See,  post,  note  51. 


34 — See  the  citations  in  note  29, 
especially  the  note  in  13  L.  R.  A. 
(N.  S.)   288. 

35— Story  on  Eq.  Jur.  §  §  1337- 
1350;  2  Kent's  Com.  227;  Townsend 
y.  Kendall,  4  Minn.  412,  77  Am.  Dec 
534;  opinion  of  Nelson,  J.,  in  Will- 
iamson v.  Barry,  8  How.  (TJ.  S.) 
555;  Cowls  v.  Cowls,  8  I1L  435,  44 
Am.  Dec  708;  BcL  of  Gdns.  v. 
Shutter,  139  Ind.  268;   Re  Barry, 
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But  the  power  of  the  state  in  this  respect  is  more 
commonly  exercised  by  the  creation  of  special  courts  to 
which  the  probate  of  wills,  the  administration  of  estates, 
and  the  like  trusts  are  committed,  and  to  these  courts, 
variously  entitled  Probate,  Orphans'  or  Surrogates * 
courts,  the  appointment  of  guardians  is  now  generally 
committed  in  the  United  States. 

It  has  been  held  generally  that  where  the  statute  creat- 
ing these  courts  does  not  expressly  give  exclusive  juris- 
diction to  them,  the  authority  conferred  upon  them  is 
simply  cumulative,  and  their  jurisdiction  is  concurrent 
with  that  of,  the  courts  of  chancery.  Practically,  how- 
ever, the  jurisdiction  to  appoint  guardians  to  infants 
and  to  control  them  in  the  administration  of  their  prop- 
erty is  confined  to  the  statutory  courts.  Courts  of 
chancery  rarely  exercise  their  jurisdiction  to  appoint 
guardians,  nor  will  a  chancery  court  take  upon  itself  the 
management  of  the  estate  of  a  ward  for  whom  a  guar- 
dian has  been  appointed  by  a  statutory  court,  and  thus 
supersede  that  court,  except  in  extraordinary  cases  and 
for  special  reasons.86 

§131.  Jurisdiction  arises  from  ward's  domicil,  resi- 
dence or  ownership  of  property.  The  particular  court, 
whether  a  court  of  chancery  or  a  statutory  court,  which 
has  the  right  and  owes  the  duty  to  appoint  a  general 
guardian — that  is,  a  guardian  over  both  the  person  and 
the  estate  of  the  ward — is  the  one  within  whose  terri- 
torial jurisdiction  the  ward  is  domiciled.37 


61  N.  J.  Eq.  135;  Monell  v.  Monell, 
5  Johns.  Ch.  (N.  Y.)  283,  9  Am.  Dec. 
298;  Re  Bolton,  159  N.  Y.  129;  Re 
Hubbard,  82  N.  Y.  90. 

36 — Ames  v  Ames,  148  111.  321; 
Re  Barry,  61  N.  J.  Eq.  135. 

But  in  New  York,  the  jurisdiction 
of  the  surrogate  is  still  regarded 
as  limited  and  peculiar,  always  to 
be  exercised  in  subordination  to  the 


superior    power    of    chancery.     Re 
Bolton,  159  N.  Y.  129. 

37 — Lamar  v.  Micou,  112  U.  S. 
452,  470;  Harding  v.  Weld,  128 
Mass.  587;  Re  Brady,  10  Idaho  360; 
Modern  Woodman  v.  Hester,  66 
Kans.  129;  Leonard  v.  Putnam,  51 
N.  H.  247,  12  Am.  Rep.  106;  Re 
Benton,  92  Iowa  202,  54  Am.  St. 
Rep.  546. 
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But  as  a  guardian's  authority,  as  a  matter  of  strict 
legal  right,  is  restricted  to  the  country,  and  in  the  United 
States  to  the  state,  in  which  he  was  appointed,  if  an 
infant  temporarily  resides  in  a  country  or  state  other  than 
that  of  his  domicil,  it  may  be  necessary  for  his  protection 
to  have  a  legal  guardian  there.  In  such  a  case,  the  resi- 
dence of  the  infant  within  the  state  is  sufficient  to  give 
to  the  courts  of  the  state  jurisdiction  to  appoint  a  guar- 
dian. But  instead  of  appointing  a  new  guardian  the 
Courts  will  generally,  in  a  spirit  of  comity,  recognize  the 
authority  of  the  guardian  appointed  in  the  state  or  coun- 
try of  the  infant's  domicil.88 

In  addition  to  the  general  jurisdiction  vested  in  the 
courts  of  the  ward 's  domicil,  a  special  jurisdiction  exists 
wherever  the  ward  has  property  for  the  appointment 
of  a  guardian  to  secure  and  administer  that  property. 
Such  guardianship  gives  no  authority  over  the  person  of 
the  ward,  nor  over  any  property  except  that  within  the 
jurisdiction.39 

An  appointment  of  a  guardian  by  a  court  within  whose 
jurisdiction  the  ward  is  not  domiciled,  does  not  reside, 
and  has  no  property,  is  wholly  void.40 

§  132.  The  selection  of  the  guardian.  The  choice  of 
the  person  to  be  appointed  as  guardian  is  peculiarly  a 
matter  for  the  discretion  of  the  appointing  court;  and 
the  exercise  of  this  discretion  will  not  be  reviewed  on 
appeal,  except  for  manifest  legal  errors.41 


38 — Kelsey  v.  Green,  69  Conn. 
2&1,  as  L.  R.  A.  471;  Re  Williams, 
77  N.  J.  Eq.  478;  Woodworth  v. 
Spring,  4  Allen   (Mass.)   321. 

Jn  Louisville  R.  Co.  v.  Kembrough, 
115  Ky.  512,  74  S.  W.  229,  it  was 
held  that  where  a  homeless  and 
orphaned  waif,  who  had  been 
crippled  by  a  railway  accident,  was 
taken  to  an  alms-house  in  the  town 
where  the  injury  occurred,  the  court 


of  that  county  could  appoint  a  guar- 
dian for  him. 

See  Hayslip  v.  Gillis,  123  Ga.  263. 

39— Kraft  v.  Wickey,  4  Gill.  ft 
J.  (Md.)  332,  23  Am.  Dec  569;  Re 
Rice,  42  Mich.  528. 

40— Re  Hubbard,  82  N.  Y.  90; 
Estate  of  Taylor,  131  Cal.  180; 
Boyd  v.  Glass,  34  Ga.  253,  89  Am. 
Dec.  252. 

41— Jones  v.  Bowman,  13  Wyo. 
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The  welfare  of  the  infant  is  the  primary  consideration, 
to  which  all  others  yield,42  but  the  mere  wishes  of  an 
infant  under  fourteen  years  of  age,  while  they  may  prop- 
erly be  considered,  have  no  controlling  weight.48 

The  wishes  of  the  deceased  parents  of  an  orphan  child 
will  have  careful  consideration,  but  will  not  be  conclusive 
upon  the  court.44 

In  making  the  selection,  if  there  are  no  good  reasons 
for  varying  the  natural  order,  the  father  (except,  of 
course,  where  the  appointment  is  being  made  because  of 
his  own  unfitness)  will  have  the  preference,  then  the 
mother,  then  the  nearest  relatives.  There  is  no  prefer- 
ence as  between  paternal  and  maternal  relatives.  But 
the  welfare  of  the  infant  being  the  primary  consideration, 
the  court,  in  appointing  a  guardian  of  his  estate,  is  not 
restricted  to  the  relatives.  It  may  appoint  a  stranger 
who  is  shown  to  be  competent.  Other  things  being  equal, 
however,  a  relative  will  be  preferred  to  a  stranger.45 

In  the  intolerant  spirit  which  dominated  English  leg- 
islation and  judicial  action  prior  to  the  present  century, 


79,  67  L.  R.  A.  860;  Re  Dunlap,  100 
Me.  397;  Ramsay  v.  Thompson,  71 
Md.  315,  6  L.  R.  A.  705;  Ex  p. 
Dawson,  3  Bradf.  (N.  Y.)  130;  Re 
Vandewater,  115  N.  Y.  669;  Re 
Johnson,  87  Iowa  130;  Pote's  ap- 
peal, 106  Pa.  St.  574,  51  Am.  Rep. 
540. 

But  in  Chadwick  v.  Dunham,  84 
Minn.  203,  and  in  Willet  v.  Warren, 
34  Wash.  647,  the  court  of  last 
resort  reviewed  and  reversed  the 
probate  court's  exercise  of  its  dis- 
cretion. 

42 — Desribes  v.  Wilmer,  69  Ala. 
25,  44  Am.  Rep.  501;  Re  Dunlap, 
100  Me.  397;  Re  O'Gonnell,  102 
Iowa  355;  Re  Stockman,  71  Mich. 
180;  Willet  v.  Warren,  34  Wash. 
647. 

43— Re  McChesney,  106  Wise.  315. 


44— In  Re  Kaye,  L.  IL,  1  Ch.  387; 
Re  Turner,  19  N.  J.  Eq.  433;  Jones 
v.  Cleghorn,  63  Ga.  335,  68  Ga.  87; 
Ramsay  v.  Thompson,  71  Md.  315, 
6  L.  R.  A.  705;  Wardwell  v.  Ward- 
well,  9  Allen  (Mass.)  518;  Re 
O'Connell,  102  Iowa  355;  Re  Tank, 
129  Wise.  629. 

45 — For  the  principles  governing 
the  selection  of  guardians  and  their 
application  to  specific  cases,  see, 
Re  Stockman,  71  Mich.  180;  Re 
Salter,  142  Cal.  412;  Re  O'Connell, 
102  Iowa  355;  Underhill  v.  Bow- 
man, 9  Paige  Ch.  (N.  Y.)  202;  Re 
Burdick,  41  Misc.  (N.  Y.)  346; 
Willet  v.  Warren,  34  Wash.  647; 
Russner  v.  McMillan,  37  Wash.  416; 
McChesney  v.  DeBower,  106  Wise. 
315;  Jones  v.  Bowman,  13  Wyo.  79, 
67  L,  R.  A.  860, 
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Roman  Catholics  were  excluded  from  holding  the  trust 
of  guardianship,  and  this  rule  of  exclusion  was  inserted 
in  the  act  for  the  creation  of  testamentary  guardian- 
ships. 

But  the  more  tolerant  spirit  of  modern  days  has 
abolished  this  discrimination,  and  the  rule  prevails  in 
England  to  appoint  a  guardian  of  the  faith  in  which  the 
father  died,  and  in  which  he  wished  his  child  to  be  brought 
up.46 

In  the  United  States  religious  discrimination  has  never 
been  exercised  in  appointing  guardians,  and  the  only 
purpose  of  the  courts  has  been  to  carry  out  the  expressed 
or  presumed  wishes  of  the  parents  in  this  respect4.47 

The  appointment  of  a  corporation  as  guardian  is  per- 
mitted, and  is  not  uncommon  in  recent  times,  when  the 
circumstances  of  the  ward,  do  not  require  personal  super- 
vision of  his  education  and  conduct.48 


46— As  to  the  former  discrimi- 
nation against  Roman  Catholics,  in 
England,  see  Blake  v.  Leigh,  Ambl. 
306;  Preston  v.  Ferrard,  4  Bro.  P. 
C.  298.  But  now  neither  dissenters 
(Gorbett  ▼.  Tottenham,  1  BalL  &  B. 
59),  nor  Roman  Catholics  (Re 
Byrnes,  Ir.  R.7C.  L  199),  are  dis- 
qualified to  be  appointed  guardians. 

And  in  the  following  cases  the 
rule  of  respecting  the  child's  in- 
herited religious  preference  is  ap- 
plied: Re  McGrath,  1892,  2  Ch.  496, 
1893,  1  Ch.  143;  Re  Nevin,  1891,  2 
Ch.  299;  Re  Clarke,  21  Ch.  I).  817; 
Re  Scanlon,  40  Ch.  D.  200;  Reg.  v. 
Clarke,  7  El.  &  BL  202,  90  E.  C.  L. 
202. 

47— Re  Turner,  19  N.  J.  Eq.  433; 
Nicholson's  Appeal,  20  Pa.  St.  50; 
Jones  y.  Bowman,  13  Wyo.  79,  67 
L.  R.  A.  860.  But  the  preservation 
of  the  child's  inherited  religious  faith 
will  yield  to  the  manifest  interest 
of  the  child.   Purinton  v.  Jamrock, 


195  Mass.  187,  18  L.  R.  A.  (N.  S.) 
926. 

48— Re  Cordova,  4  Redf.  (N.  Y.) 
66;  Re  Beebe,  58  Hun.  (N.  Y.)  604; 
Phalan  v.  Louisville  Trust  Company, 
88  Ky.  275. 

"In  many  of  the  states,  particu- 
larly the  older  ones,  this  is  faBt  be- 
coming the  favorite  method  of  ad- 
ministrating estates  and  executing 
trusts.  The  facts  that  such  corpo- 
rations have  perpetuity  of  existence; 
that  they  are  less  liable  than 
natural  persons  to  sudden  fluctua- 
tions of  fortune;  that,  being  organ- 
ized for  that  especial  purpose,  they 
can  administer  estates  more  effici- 
ently and  economically,  and  that  in 
case  of  large  estates  it  is  often 
difficult  to  find  a  natural  person 
who  is  both  able  and  willing  to 
accept  the  trust  and  give  the  neces- 
sary bonds — have  suggested  the- 
necessity  and  created  the  demand 
for  such  organizations."  Minn.  Loan 
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Formerly  a  married  woman  could  not  be  appointed,  and 
if  appointed  guardian  of  her  own  children,  her  trust 
ceased  at  remarriage;  but  since  the  modern  enlargement 
of  the  legal  status  of  married  women,  this  discrimination 
has  little  recognition.49 

The  guardian  should  be  within  the  summons  and  effec- 
tive control  of  the  court,  and  therefore  non-residents  of 
the  jurisdiction  will  not  be  appointed  except  under  special 
circumstances  of  necessity.  But  the  court  is  the  sole 
judge  of  this  necessity;  therefore  the  appointment  of  a 
non-resident  is  not  void.50 

When  an  orphan  child  acquires  property,  and  guar- 
dianship is  needed,  therefore,  both  for  the  person  and 
for  the  estate,  considerations  of  economy  and  the  avoid- 
ance of  friction  will  usually  lead  to  the  appointment  of 
the  same  person  to  both  guardianships ;  but  they  are 
legally  separate,  and  different  persons  may  sometimes 
be  appointed  to  the  two  trusts.51 

§  133.  The  ward's  right  to  select  his  guardian.  At 
common  law,  upon  the  termination  of  gaurdianship  in 
socage,  the  ward  had  the  right  to  appoint  his  own  guar- 
dian.   This  power  of  the  ward  in  socage  does  not  exist 


&  Trust  Go.  ▼.  Beebe,  40  Minn.  7, 
2L.R.A.  418,  27  Am.  &  Eng.  Corp. 
Gas.  386. 

But  the  laws  of  Michigan  do  not 
provide  for  corporate  guardianships. 
Re  Rice,  42  Mich.  528. 

40 — Palmer  ▼.  Oakley,  S  DougL. 
(Mich.)  433,  47  Am.  Dec.  41;  Ex 
p.  Maxwell,  12  Ind.  88;  Farrer  v. 
Clark,  20  Miss.  195;  Byrom  v.  Gunn, 
102  6a.  565;  Re  O'Connell,  102 
Iowa  355. 

The  older  of  these  cases  hold  that 
the  husband  must  assent  to  the 
wife's  appointment.  See  Palmer  v. 
Oakley,  Ex  p.  Maxwell,  Farrer  ▼• 
Clark,  supra. 

In  a  few  jurisdictions  the  disa- 


bility of  maried  women  still  con- 
tinues. See  King  v.  Seals,  45  Ala. 
415;  Campbell  v.  Scott,  3  Ind.  T. 
466. 

50— Martin  v.  Tally,  72  Ala.  23; 
Re  Johnson,  87  Iowa  130;  Berry  v. 
Johnson,  53  Me.  401. 

51 — Lawrence  v.  Thomas,  84  Iowa 
362;  Re  Buckler,  96  App.  Div.  (N. 
Y.)  397.  See,  ante,  note  33. 

The  separation  of  the  two  guar- 
dianships has  several  times  been 
condemned  by  the  New  Jersey 
courts;  and  they  will  not  appoint 
the  mother  guardian  of  the  person 
only,  with  a  view  to  appointing  a 
corporate  guardian  of  the  estate.  Re 
Ross,  53  N.  J.  Eq.  344. 


GUARDIAN  AND  WARD,  I 


303 


in  the  United  States,  but  in  most,  if  not  all,  of  the  states 
statutes  have  been  enacted  under  the  provisions  of  which 
an  infant  who  has  reached  the  age  of  fourteen  years,  and 
requires  a  guardian,  is  entitled  to  choose  his  own  guar- 
dian. 

This  right  of  choice  is  subject  to  control  by  the  court, 
to  insure  a  suitable  appointment,  but  the  choice  of  the 
infant  must  prevail,  unless  the  court  finds  substantial 
causes  for  its  disapproval.52 

This  right  of  choice  does  not  extend  to  wards  who  have 
a  natural  guardian,  or  a  testamentary  guardian,  or  a 
guardian  appointed  in  chancery. 

Upon  the  question  whether  an  infant  having  a  guar- 
dian appointed  by  a  statutory  court  can,  upon  reaching 
the  age  of  fourteen  years,  choose  a  guardian  who  shall 
supersede  the  other,  there  is  considerable  conflict  of 
authority.  In  some  states  it  has  been  held  that  when 
the  ward  arrives  at  the  age  of  fourteen  years,  the  former 
guardian  is  ipso  facto  superseded,  and  a  new  guardian 
should  be  appointed  on  the  nomination  of  the  ward.58 
In  other  jurisdictions  the  ward  at  fourteen  years  has  the 
right  to  have  the  former  guardian  removed,  to  permit 
him  to  exercise  his  choice,54  while  in  quite  a  number  of 
states  the  guardian  appointed  by  the  statutory  court 
before  the  infant  reached  the  age  of  fourteen  years  con- 
tinues in  office  until  the  ward  arrives  at  his  majority, 
and  the  ward  has  no  right  to  choose  a  new  guardian  to 
supersede  him.55 


52 — Adams's  Appeal,  38  Conn. 
304;  White  ▼.  Strong,  75  Conn.  308; 
Dickerson  ▼.  Bowen,  128  Ga.  122; 
Palmer  v.  Oakley,  2  Dougl.  (Mich.) 
433,  47  Am.  Dee.  41;  State  v.  Rey- 
nolds, 121  Mo.  Ap.  099. 

53— Kelly  v.  Smith,  15  Ala.  687; 
Montgomery  v.  Smith,  3  Dana  (Ky.) 
599;  Sessions  v.  Kell,  30  Miss.  458; 
Campbell  v.  English,  Wright  (Ohio) 


119;  Peary  ▼.  Brainard,  11  Ohio 
442. 

54 — Dickerson  v.  Bowen,  128  Ga. 
12€;  Young  v.  Lorain,  11  I1L  624, 
52  Am.  Dec.  463;  Lee's  Appeal,  27 
Pa.  St.  229. 

55 — Mauro  v.  Ritchie,  3  Cranch 
(U.  S.  C.  C.)  147;  Smoot  v.  Bell,  3 
Cranch  (U.  S.  C.  C.)  343;  May  v. 
Webb,  Kirby    (Conn.)    287;   Dibble 
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§  134.  The  necessity  of  qualification  by  giving  bond 
The  giving  of  a  probate  bond  is  required  to  complete  the 
judicial  appointment  of  a  guardian  in  most  jurisdictions. 
The  giving  of  the  bond  is  a  condition  precedent  to  the 
existence  of  the  guardian's  authority,  and  acts  done  with- 
out such  qualification  are  void.56  But  in  some  jurisdic- 
tions the  giving  of  a  bond  is  not  essential  to  complete 
the  guardian 's  appointment,  and  his  acts  are  valid  though 
no  bond  be  given.57 

The  amount  of  the  bond  is  often  regulated  by  statute, 
the  usual  requirement  being  twice  the  amount  of  the 
personal  property. 

The  receipt  of  the  formal  letters  of  guardianship, 
taking  the  oath,  and  filing  the  inventory,  are  not  essential 
prerequisites  to  the  exercise  of  authority  as  a  guardian. 

§  135.  The  termination  of  a  guardianship.  Guardian- 
ships, however  constituted,  terminate  upon  the  death  of 
the  guardian,  the  death  of  the  ward,  or  the  arrival  of  the 
ward  at  full  age. 

At  common  law  the  marriage  of  a  feme  sole  guardian 
terminated  the  guardianship  ipso  facto,  and  this  rule  was 
followed  in  some  of  the  early  American  cases;  but  with 
the  more  extended  status  of  married  women  in  modern 
times  the  rule  has  ceased  to  be  generally  recognized.58 


v.  Dibble,  8  Ind.  307;  Re  Nicoll,  1 
Johns.  Ch.  (N.  Y.)  25;  Re  Dyer, 
5  Paige  Ch.  (N.  Y.)  534;  Re  de 
Graff enried,  Harp.  Eq.  (S.  C.)  107; 
Ross  v.  Gill,  4  Call.  (Va.)  250,  1 
Wash.  (Va.)  87;  Ham  v.  Ham,  15 
Gratt.  (Va.)  74. 

In  North  Carolina  the  removal 
of  the  former  guardian  in  order  to 
permit  a  new  selection  by  the  ward 
is  a  matter  of  discretion  with  the 
appointing  court.  Bray  v.  Brumsey, 
1  Murphy  (N.  C.)  227. 

56— Hatch  ▼.  Ferguson,  15  C.  C. 
A.  201,  33  L.  R.  A.  759;  Wadsworth 


v.  Connell,  104  I1L  369;  Clarke  v. 
Darnall,  8  GilL  &  J.  (Md.)  Ill; 
Wuesthoff  v.  Germania  Ins.  Co.,  107 
N.  Y.  580;  Carpenter  v.  Sloane,  20 
Ohio  327. 

57— Re  Chin  Me  Ho,  140  Cal.  263 ; 
Cuyler  v.  Wayne,  64  Ga.  88  37  Am. 
Rep.  53;  Hunt  v.  XnBley,  56  Kans. 
213;  Russell  v.  Coffin,  8  Pick. 
(Mass.)  143;  Palmer  v.  Oakley,  2 
Dougl.  (Mich.)  433,  47  Am.  Dec. 
41;  Carpenter  v.  Harris,  5  Mich. 
323. 

58— Carlisle  v.  Tuttle,  30  Ala. 
613;  Martin  v.  Foster,  38  Ala.  688: 
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The  marriage  of  a  female  ward  to  a  man  of  full  age 
terminates  the  guardianship,  as  the  marital  rights  of  the 
husband  are  inconsistent  with  the  powers  of  a  guardian ; 
and  guardianship  of  the  person  terminates  by  her  mar- 
riage,  though  the  husband  be  a  minor.59  But  in  those 
states  where  the  husband  has  ceased  to  have  the  control 
and  beneficial  interest  in  his  wife's  property,  it  would 
seetn  that  there  is  no  reason  why  guardianship  should  not 
continue  over  the  property  of  a  minor  wife,  though  mar- 
ried to  an  adult  husband. 

The  marriage  of  a  male  ward  terminates  the  guardian- 
ship over  his  person,  but  not  over  his  estate.60 

An  appointment  of  a  guardian  is  a  nullity  if  he  de- 
clines to  act  and  does  not  enter  upon  the  office.  But  a 
guardian  who  has  accepted  and  entered  upon  the  trust 
cannot  relieve  himself  of  it  by  a  mere  resignation.  He 
must  properly  account  and  be  discharged  before  his  re- 
sponsibility as  guardian  ceases.61 

Guardianship  may  be  terminated  by  the  removal  of  the 
guardian  from  his  trust  by  a  competent  court. 

The  general  power  of  chancery  over  the  estates  and 
interests  of  infants  includes  the  power  to  remove  any 
guardian  for  sufficient  cause,  whether  he  was  appointed 
by  chancery  or  by  a  statutory  court.    Some  doubt  once 


Leavel  v.  Bettis,  3  Bush  (Ky.)  74; 
Cotton  v.  Wolf,  14  Bush  (Ky.)  238; 
Wood  v.  Stafford,  50  Miss.  370. 

In  Georgia  the  mother's  guardian- 
ship of  the  person  as  natural  guar- 
dian does  not  abate  by  her  re-mar- 
riage, but  her  guardianship  of  the 
estate  does  abate.  Beard  v.  Dean, 
04  Ga.  258;  Hood  v.  Perry,  73  Ga. 
322. 

In  England  the  right  of  a  guar- 
dian to  retain  her  office  after  her 
remarriage  has  long  been  recog- 
nized. Morgen  v.  Dillon,  9  Mod.  136. 

D.  R.— -20 


59— Nicholson  v.  Wilborn,  13  Ga. 
467;  Haines  v.  Parrish,  1  Ind.  Ap. 
441;  Bartlett  v.  Cowles,  1ft  Gray 
(Mass.)  445;  Bickerstaff  T.  Marlin, 
60  Miss.  509,  45  Am.  Rep.  418; 
Fowler  v.  McLaughlin,  131  N.  G. 
209. 

60—2  Kent's  Com.  220. 

61— Wackerle  v.  People,  168  HL 
250;  Longino  ▼.  Delta  Bank,  76 
Miss.  407. 
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existed  whether  chancery  had  the  power  to  remove  testa- 
mentary guardians,  but  the  power  has  long  been  firmly 
established.02 

The  probate  and  other  courts  to  whom  by  statute  the 
jurisdiction  over  infants'  estates  has  been  committed 
have  the  power  to  remove  the  guardians  by  them  ap- 
pointed. Whether,  in  any  jurisdiction,  this  statutory 
authority  has  superseded  and  ousted  the  power  of 
chancery,  is  a  question  depending  on  the  local  legislation 
and  practice. 

In  the  absence  of  statutory  provisions  to  the  contrary, 
the  procee3ings  to  remove  a  guardian  are  usually  in- 
stituted by  petition  to  the  probate  court  or  bill  filed  in 
chancery.  The  application  should  be  made  by  the  next 
friend  of  the  ward,  or  by  some  relative  or  interested 
person.  The  guardian  is  entitled  to  notice  and  a  hear- 
ing.*8 But  notice  to  an  infant  ward  is  not  necessary, 
unless  some  special  reason  exists  therefor.  The  final 
determination  of  the  trial  court  may  be  reviewed  at  the 
instance  of  a  person  aggrieved,  but  where  the  determina- 
tion below  is  based  on  facts  supported  by  legal  evidence, 
or  where  there  has  been  an  exercise  of  discretion  which 
hap  not  been  abused,  the  reviewing  court  will  not  inter- 
fere.64 

Guardians  can  be  removed  only  for  some  definite  cause ; 


62— Lord  v.  Hough,  37  CaL  657; 
Re  Klein,  95  Wise.  246. 

"The  court  of  chancery  may  re- 
move all  guardians,  whether  ap- 
pointed by  itself,  by  the  court  of 
probate,  by  testament,  or  even  by 
express  act  of  the  legislature, 
whenever  it  is  satisfied  that  the 
guardian  is  abusing  his  trust,  or 
the  interests  of  the  ward  require 
it."  Cowls  v.  Cowls,  8  111.  435,  44 
Am.  Dec.  708. 

63— Speight   y.   Knight,   11   Ala. 


461;    Wackerle  v.  People,  168   HI. 
250;  Colvin  v.  State,  127  Ind.  403 
Phillips  v.  Williams,  118  Ky.  757 
McCloskey  v.  Plants,  76  Minn.  323 
Copp  v.  Copp,  20  N.  H.  284. 

64 — Johnson  v.  Metzger,  95  Ind. 
307;  Bernhamer  v.  Miller,  114  Ind. 
501;  King  v.  King,  73  Mo.  Ap.  78; 
Snavely  v.  Harkrader,  29  Gratt. 
(Va.)  112. 

But  see  MacGill  v.  McEvoy,  85 
Md.  286. 
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a  finding  that  the  interest  of  the  ward  would  be  pro- 
moted by  a  change  is  not  sufficient.65 

It  is  essential  that  the  guardian  should  be  under  the  ef- 
fective control  of  the  supervising  court ;  removal  of  resi- 
dence from  the  jurisdiction  and  reach  of  process  of  the 
court  is  therefore  sufficient  ground  for  removal  from  the 
guardianship.60 

If  the  guardian,  after  appointment,  shows  himself  to 
be  unfit  for  the  trust,  he  may  be  removed.  This  unfitness 
need  not  necessarily  have  arisen  since  the  appointment. 
Unfitness  justifying  removal  may  consist  of  immorality  of 
character,  intemperance,  ignorance  so  great  as  to  prevent 
a  performance  of  the  trust,  insanity  or  other  incapacitat- 
ing illness,  insolvency  or  such  poverty  as  will  render  him 
unable  properly  to  care  for  the  ward's  interests,  or  any 
hostility  of  interests  between  the  guardian  and  ward.67 
The  marriage  of  a  female  guardian  has  been  held  in  some 


65— Lord  v.  Hough,  37  CaL  657, 
664. 

But  that  "the  conduct  of  the 
guardian  was  such  as  to  render  him 
an  unsuitable  person"  has  been  held 
to  be  a  sufficient  finding  to  support 
a  removal,  the  recital  of  particular 
acts  of  misconduct  not  being  essen- 
tial. Gray  v.  Parke,  155  Mass.  433. 

Corruption  or  malfeasance  is  not 
necessary  to  removal;  but  the 
power  extends  to  "every  case  where 
the  guardian  for  any  reason  is 
shown  not  to  be  capable  of  or  not 
in  situation  to  suitably  protect  his 
ward's  interest."  Crooker  v.  Smith, 
47  Neb.  102. 

66— Speight  v.  Knight,  11  Ala. 
461;  Cockrell  v.  Cockrell,  36  Ala. 
673;  Farrington  v.  Secor,  01  Iowa 
606;  Finney  v.  State,  9  Mo.  227; 
Cooke  v.  Beale,  11  Ired.  L.  (N.  C.) 
86. 

In  Louisiana,  the  permanent  re- 
moval  of   the  guardian   from   the 


state  ipso  facto  terminates  the 
guardianship.  Re  Cass,  212  La. 
An.  361. 

67 — Kettletass  v.  Gardner,  1 
Paige  Ch.  (N.  Y.)  488  (intemper- 
ance); Ruohs  v.  Backer,  6  Heisk 
(Tenn..)  305,  19  Am.  Rep.  598  (im- 
morality of  life  tending  to  corrupt 
or  contaminate  the  ward) ;  Re  Pad- 
gett, 114  Mo.  Ap.  307;  Ury  v. 
Brown,  129  N.  C.  270;  Ex  p.  Crutch- 
field,  3  Yerg.  (Tenn.)  336  (mis- 
management of  funds);  Re  Mans- 
fieldVs  estate,  206  Pa.  St.  64  (hos- 
tility of  feeling);  Windsor  v.  Mc- 
Atee,  2  Mete.  (Ky.)  430;  Robert- 
son v.  Epperson,  78  Nebr.  279  (hos- 
tility of  interest) ;  Nicholson's  Ap- 
peal, 20  Pa.  St.  50  (ignorant  mis- 
management). 

"It  matters  little  to  an  orphan 
child  whether  his  interests  are  sac- 
rificed and  his  prospects  blighted  by 
well-meaning  ignorance  or  by  wil- 
ful malice.    Either  is  within  the 
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cases  to  be  good  cause  for  removal,  but  this  rule  is  prob- 
ably obsolete  now. 

Actual  misconduct  in  the  performance  of  the  trust  will 
demonstrate  the  guardian's  unfitness,  and  constitute  an 
independent  ground  for  removal.  Thus,  any  neglect  of 
or  injury  to  the  ward's  interest,  neglecting  to  file  an  in- 
ventory or  to  keep  and  file  accounts,  or  neglecting  to 
obey  the  orders  of  the  court  will  justify  removal. 

Any  effort  to  interfere  with  or  change  the  ward's  in- 
herited religious  belief  will  be  checked  and  punished  by 
removal  of  the  guardian.68 


definition  of  misconduct,  a  word 
which  applies  not  to  the  motive, 
but  to  the  act." 

Nicholson's  Appeal,  supra;  Crook- 
er  v.  Smith,  47  Nebr.  102. 

68— Re  McCannon,  GO  Misc.  (N. 
Y.)    22. 

"The  law  which  forbids  the 
appointment  of  a  guardian  whose 
religious  faith  differs  from  that  of 
the  parents  should  be  most  strictly 
obeyed  whenever  it  is  practicable 
for  reasons  so  many  and  so  obvious 
that  they  need  not  be  repeated.  But 
it  is  no  cause  for  discharging  one 


from  a  trust  with  which  he  is  al- 
ready clothed.  A  guardian  can  only 
be  removed  for  mismanagement  or 
misconduct,  and  certainly  a  man's 
religious  opinions  are  neither  the 
one  nor  the  other.  But  if  he  should 
attempt  by  any  harsh  or  unfair 
means  to  erase  the  impressions 
made  by  the  parents  on  the  mind, 
of  the  child,  and  much  more  if  he 
should  put  its  conscience  to  any 
kind  of  torture,  the  law  would  not 
only  justify  but  demand  his  re- 
moval" Nicholson's  Appeal,  20  Pa. 
St  50. 


CHAPTER  XV. 
POWERS  AND  OBLIGATIONS  OF  GUARDIANS. 

§  136.  Powers  of  guardians.  1.  Over  the  person  of 
the  ward.  A  guardian  appointed  generally  over  an  or- 
phan child  is  guardian  of  both  his  person  and  his  estate. 
But  when  the  father  is  living,  the  appointment  will  be 
construed  to  be  only  over  the  estate,  unless  the  father  has 
been  found  to  be  unfit  to  have  the  child 's  custody.1 

When  the  guardianship  extends  to  the  person,  the  guar- 
dian has  a  legal  right  to  the  custody  and  control  of  the 
ward  superior  to  that  of  any  other  person.  He  can  en- 
force this  right  by  habeas  corpus,  or  by  action  of  tres- 
pass for  taking  away  the  ward.2 

This  legal  right,  however,  is  subordinate  to  the  wel- 
fare of  the  ward,  and  will  be  disregarded  by  the  court 
whenever  necessary  in  the  ward's  interest.8 

1  §  137.  2.  Over  the  ward's  estate.  The  general  guar- 
dian has  the  entire  control  and  management  of  the 
ward's  property.4 


1— Brooke  ▼.  Logan,  IIS  Ind.  188, 
2  Am.  St.  Rep.  177. 

2— Grimes  v.  Butsch,  142  Ind.  113; 
Cottrell  v.  Boothe,  166  Ind.  460; 
Macready  v.  Wilcox,  33  Conn.  328; 
Jenkins  v.  Clark,  71  Iowa  552; 
Townsend  v.  Kendall,  4  Minn.  412, 
77  Am.  Dec.  534;  Keith  v  Miles,  39 
Miss.  442,  77  Am.  Dec.  685;  Wood 
y.  Yale,  10  N.  H.  247,  34  Am.  Dec 
150. 

Grimes  v.  Butsch  and  Townsend 


v.  Kendal],  supra,  are  both  cases  in 
which  the  court  enforced  the 
authority  of  a  guardian  appointed 
in  another  state  over  a  child  in  the 
state  of  the  forum. 

3— Kelsey  v.  Green,  69  Conn.  291, 
38  L.  R.  A.  471;  Bryan  v.  Lyon,  104 
Ind.  227,  54  Am.  Rep.  309;  People 
v.  Walts,  122  N.  Y.  238. 

See,  ante,  note  15  to  §  128. 

4 — DeGreayer  v.  Superior  Court, 
117  CaL  640,  59  Am.  St.  Rep.  220. 
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He  is,  therefore,  entitled  to  possession  of  the  ward's 
real  and  personal  estate,  and  his  possession  is  regarded 
as  the  possession  of  the  ward.0 

This  duty  of  possession  and  control  implies  and  in- 
cludes the  power  of  investing  the  ward's  funds,  subject 
to  all  the  regulations  imposed  by  statute  upon  the  invest- 
ment of  trust  funds,  and  to  the  duty  of  due  diligence  and 
caution  in  selecting  investments.6 

The  guardian  has  also  the  right  to  clear  off,  with  any 
available  funds,  incumbrances  resting  upon  the  ward's 
property.7 


It  is  held  in  Connecticut,  Maine, 
Massachusetts,  Mississippi,  Missouri 
and  New  Hampshire,  that  the  guar- 
dian has  a  naked  power  not  coupled 
with  an  interest.  Welles  v.  Cowles, 
4  Conn.  189,  10  Am.  Pec  115;  Hut- 
chins  v.  Dresser,  26  Me.  76;  Manson 
v.  Felton,  13  Pick;.  (Mass.)  206; 
Hicks  v.  Chapman,  10  Allen  (Mass.) 
463;  Simmons  v.  Almy,  100  Mass. 
239;  Rollins  v.  Marsh,  128  Mass. 
116;  Grist  v.  Forehand,  36  Miss. 
69;  Judson  t.  Walker  155  Mo.  166, 
179;  Newton  v.  Nutt,  58  N.  Q.  599. 

But  in  California,  New  Jersey, 
New  York,  Pennsylvania,  Vermont 
and  Virginia,  it  is  held  that  he  has 
not  only  an  authority,  but  also  a 
Tested  legal  interest  in  the  property 
of  the  ward.  Lincoln  v.  Alexander, 
52  Cal.  482,  28  Am.  Rep.  639;  Van 
Doren  v.  Everitt,  5  N.  J.  L  528; 
People  v.  Byron,  3  Johns.  Gas.  (N. 
Y.)  53;  Fernsler  v.  Moyer,  3  Watts. 
&  S.  (Pa.)  416,  39  Am.  Dec.  33; 
Pepper  v.  Stone,  10  Vt.  487;  Truss 
t.  Old,  6  Rand.  (Va.)  556;  18  Am. 
Dec.  748. 

But  this  difference  of  legal  theory 
makes  little  practical  difference  as 
to  the  extent  of  the  guardian's 
power. 

A  guardian  cannot  be  garnisheed 


for  the  ward's  debts,  since  that 
would  deprive  him  of  the  control 
of  the  ward's  property,  and  the 
right  to  pay  his  debts.  Homestead 
y.  Loomis,  53  Me.  549. 

5— Truss  ▼.  Old,  6  Rand.  (Va.) 
556,  18  Am.  Dec.  748;  Re  Hynes, 
105  N.  Y.  560;  Williams  v.  Walton, 
8  Yerg.  (Tenn.)  387,  29  Am.  Dec 
122. 

Consequently  such  suits  as  are 
based  on  a  possessory  right  are 
commonly  brought  in  the  name  of 
the  guardian  himself,  rather  than 
in  that  of  the  infant  by  next 
friend. 

Boruff  v.  Stipp,  126  Ind.  32;  Kins- 
ley t.  Kinsley,  150  Ind.  67;  Beecher 
v.  Crouse,  19  Wend.  (N.  Y.)  306; 
Re  Hynes,  105  N.  Y.  560;  Truss  v. 
Old,  6  Rand.  (Va.)  556,  18  Am.  Dec. 
748.  And  the  ward  can  trace  title 
by  possession  through  possesion  by 
big  guardian.  Williams  v.  Walton, 
8  Yerg.  (Tenn.)  387,  29  Am.  Dec. 
122. 

6 — Stevens  v.  Meserre,  73  N.  H. 
293,  111  Am.  St.  Rep.  612;  Abrams 
y.  U.  S.  F.  &  G.  Co.,  127  Wise  579, 
115  Am.  St  Rep.  1055,  5  L.  R.  A. 
(N.  S.)  575. 

7— Cheney  v.  Roodhouse,  125  HL 
257. 
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The  guardian  has  power  to  collect  and  reduce  to  pos- 
session the  ward's  choses  in  action,  and  to  discharge  them 
on  settlement.8 

The  guardian  has  the  power  to  sell  the  ward 's  personal 
property  without  au  order  of  court,  except  where  the 
statute  prohibits  such  sale.9 

§  138.  Sale  of  the  ward's  real  estate.  A  guardian  has 
no  inherent  power  to  sell  real  estate,  and  as  a  general 
rule  can  make  such  a  sale  only  by  virtue  of  some  special 
grant  of  power.  A  deed  made  without  such  authority  is 
void.10 


8 — Maclay  v.  Equitable  Society, 
152  U.  8.  499;  Chapman  v.  Tibbetts, 
33  N.  Y.  289;  Toft?  v.  Black,  58 
N.  Y.  185;  Hunter  v.  Lawrence,  11 
Gratt.  (Va.)   Ill,  62  Am.  Dec.  640. 

The  recovery  of  possession  by 
the  guardian  constitutes  reduction 
to  possession  of  a  ward's  choses  in 
action,  so  that  the  common-law 
marital  rights  of  the  ward's  hus- 
band attach  thereto. 

Magee  v.  Toland,  8  Port  (Ala.) 
36;  Chambers  v.  Perry,  17  Ala.  726; 
Bailee  v.  Arnold,  32  Mo.  532,  82 
Am.  Dec.  144;  Davis  v.  Rhame,  1 
McCord  Eq.  (S.  C.)  191. 

And  the  husband's  guardian  may 
reduce  to  possession  the  wife's 
choses  in  action,  and  thereby  obtain 
title  thereto  in  the  right  of  the 
husband.  Ware  v.  Ware,  28  Gratt. 
(Va.)  670. 

As  to  the  mode  of  suit  to  en- 
force the  rights  of  an  infant,  see 
ante,  |  101. 

9— Field  v.  Schieffelin,  7  Johns. 
Ch.  (N.  Y.)  150,  11  Am.  Dec.  441; 
Hunter  v.  Lawrence,  11  Gratt. 
(Va.)  Ill,  62  Am.  Dec.  640;  Schmidt 
v.  Shaver,  196  I1L  108,  89  Am.  St. 
Rep.  250.  Contra,  in  South  Caro- 
lina, McDuffie  y.  Mclntyre,  U  S.  C. 


551,  32  Am.  Rep.  500;  and  in  Cali- 
fornia, Morse  v.  Hinkley,  124  Cal. 
154. 

Even  if  there  is  a  statute  au- 
thorizing courts  of  probate  to  order 
the  sale  of  personal  property,  the 
power  of  the  guardian  to  sell  with- 
out an  order  is  not  taken  away} 
the  statute  merely  gives  him  the 
right  to  obtain  judicial  approval 
of  his  act  by  an  order  of  court. 
Maclay  v.  Equitable  Society,  152 
U.  S.  499,  504;  Wallace  v.  Holmes, 
9  Blatchf.  (U.  S.  C.  C.)  65;  Gard- 
ner v.  Beacon  Trust  Company,  190 
Mass.  72,  2  L.  R.  A.  (N.  S.)  767, 
112  Am.  St.  Rep.  30&  Contra,  Hen- 
drix  v.  Richards,  57  Nebr.  794. 

A  guardian  is  always  bound  to 
obey  the  orders  of  court,  and  if 
he  sells  in  violation  of  an  order 
the  sale  is  void,  though  he  had 
power  to  sell  without  an  order.  Cox 
v.  Manvell,  56  Minn.  358. 

10— Johns  ▼.  Tiers,  114  Pa.  St 
611;  Wells  v.  Chaffin,  60  Ga.  677; 
Young  v.  Keogh,  11  111.  642;  Coo- 
ter  v.  Dearborn,  115  111.  509;  Del- 
linger  v.  Foltz,  93  Va.  729. 

In  Johns  v.  Tiers,  supra,  an 
agreement  of  sale  was  carried  out 
by  the  guardian  permitting  the  land 
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A  contract  by  a  guardian  to  sell  the  ward's  real  estate, 
made  in  advance  of  any  legal  authority,  is  contrary  to 
public  policy  and  void.11 

In  some  jurisdictions  it  has  been  held  that  the  power  to 
order  a  sale  of  a  minor's  real  estate  exists  only  by  virtue 
of  a  statute,  and  that  the  inherent  power  of  chancery 
over  the  estates  of  infants  does  not  extend  to  ordering 
sales  of  their  real  estate  on  general  considerations  of  ad- 
vantage to  them;  but  the  cases  are  not  uniform  as  to 
this  limitation  of  the  power  of  chancery.12 

The  power  to  order  a  sale  is  usually  vested  in  the  pro- 
bate court  having  general  power  over  the  guardianship ; 
or,  if  the  guardianship  be  foreign,  in  the  probate  court 
having  jurisdiction  over  the  situs  of  the  land. 

The  statutes  also  fix  the  grounds  on  which  a  sale  may 
be  ordered.  These  are  ordinarily  to  raise  funds  for  the 
maintenance  of  the  ward,,  or  for  the  necessary  expenses 


to  be  sold  for  taxes  and  the  buyer 
to  bid  it  in,  afterward  paying  him 
the  balance  of  the  agreed  price, 
thus  making  a  valid  paper  title; 
but  this  subterfuge  was  held  una- 
vailing. 

If  the  ward  himself  makes  a 
deed  of  his  land,  it  cannot  be  vali- 
dated by  an  act  of  the  guardian, 
except  by  a  sale  regularly  made  on 
an  order  of  court.  Doty  v.  Hub- 
bard, 55  Vt.  278;  Funk  v.  Rentch- 
ler,  134  Ind.  68. 

And  the  consent  of  the  ward,  or 
his  subsequent  ratification,  gives  no 
validity  to  an  unauthorized  sale 
by  the  guardian.  Antonides  v.  Wall- 
ing, 4  N.  J.  Eq.  42,  31  Am.  Dec. 
248;  Bellinger  v.  Foltz,  93  Va.  729. 
But  see  note  20. 

11— Wolf  v.  Holton,  104  Mich. 
107;  Gault  Lumber  Go.  v.  Pyles, 
19  Okla.  455;  Leroy  v.  Jacobosky, 
130  N.  C,  443,  67  L.  R.  A.  977. 


But  it  was  held  in  Morris  v. 
Goodwin,  1  Ind.  Ap.  481,  that  al- 
though a  contract  to  sell  the  ward's 
land  for  an  agreed  price  is  not  en- 
forceable, yet  if  the  guardian  at 
once  applied  for  and  received  a 
proper  order,  and  is  ready  and 
able  to  carry  out  the  contract,  the 
purchaser  cannot  repudiate  the  con- 
tract and  recover  back  an  advance 
payment. 

12 — The  power  of  chancery  to  or- 
der the  sale  of  a  ward's  real  estate 
is  denied  in  Re  Infant,  1  Molloy 
528;  Calvert  v.  Godfrey,  6  Beav. 
97;  Rogers  v.  Dill,  6  Hill  (N.  Y.) 
415;  Faulkner  v.  Davis,  18  Gratt. 
(Va.)  651,  98  Am.  Dec  698.  The 
power  is  affirmed  in  Goodman  v. 
Winter,  64  Ala.  410,  434,  38  Am. 
Rep.  13;  Dodge  v.  Cole,  97  111.  338, 
37  Am.  Rep.  Ill;  Thompson  v.  Me- 
bane,  4  Heisk  (Tenn.)  370. 
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of  the  estate ;  in  some  jurisdictions  the  better  investment 
of  the  funds,  or  the  general  interest  of  the  ward  as  de- 
termined by  the  court,  is  made  a  statutory  ground  for  a 
sale ;  but  the  power  of  the  court  is  always  strictly  limited 
to  the  grounds  fixed  by  the  statute. 

The  power  of  sale  of  the  ward's  real  estate  (unless 
limited  by  statute)  extends  to  future  and  even  to  contin- 
gent interests.  But  great  caution  will  be  exercised  in 
ordering  a  sale  of  such  estates,  in  order  that  the  ward 's 
interests  may  not  be  sacrificed.18  And  the  interest  of 
unborn  heirs  cannot  be  divested  by  such  a  sale  except  by 
express  legislative  authority.14 

To  make  a  sale  which  will  confer  title  on  the  purchaser 
and  divest  the  ward's  title,  the  provisions  of  the  statute 
must  be  substantially  complied  with.  Under  most  of  the 
statutes  there  must  be  a  lawful  guardian,  a  petition  fill- 
ing substantially  at  least  the  requirements  of  the  law,  a 
proper  sale  bond  given  by  the  guardian,  an  oath  admin- 
istered to  him,  an  order  of  the  court  for  the  sale  of  the 
land,  a  sale  in  compliance  therewith  and  in  substantial 
conformity  to  the  requirements  of  the  statute,  a  report 
of  the  sale  to  and  confirmation  by  the  court,  and  an  act- 
ual conveyance  by  deed.15 

Notice  to  the  ward  of  the  petition  for  a  sale  is  not 

13 — Nunn  ▼.  Hancock,  L.  R.  6  Ch. ,    his   mother,   bow    living,    although 


850;  Jenkins  v.  Fahey,  73  N.  Y. 
355;  Re  Dodge,  105  N.  Y.  585;  Good- 
man v.  Winter,  64  Ala.  410,  435,  38 
Am.  Rep.  13;  Hovey  v.  Nellis,  98 
Mich.  374. 

And  a  homestead  interest,  though 
exempt  from  sale  for  debts,  may  be 
sold  by  guardian's  sale  for  the 
ward's  benefit.  Merrell  v.  Harris, 
65  Ark.  355,  67  Am.  St.  Rep.  929, 
41  L.  R.  A.  714;  Re  Hamilton,  120 
Cal.  421. 

But  a  sale  cannot  pass  the  ward's 
mere  expectancy  of  hereafter  inher- 
iting an   additional  interest   from 


the  order  and  sale  expressly  include 
the  future  interest.  Erwin  v.  Gar- 
ner, 108  Ind.  488. 

14— Baker  v.  Lorillard,  4  N.  Y. 
257;  Massie  v.  ffiatt,  82  Ky.  314; 
Downin  v.  Sprecher,  35  Md.  474; 
Garland  v.  Loving,  1  Rand.  (Va.) 
396. 

15— Tracy  ▼.  Roberts,  88  Me.  810, 
51  Am.  St  Rep.  394;  Williams  v. 
Reed,  5  Pick.  (Mass.)  480;  Met- 
tingly  v.  Read,  3  Mete.  (Ey.)  524, 
79  Am.  Dec.  655;  Frazier  v.  Steen- 
rod,  7  Iowa  339,  71  Am.  Dec.  447. 
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usually  required,  since  the  proceeding  is  not  adversary 
to  his  rights,  and  the  guardian  represents  him;  but  no- 
tice must  be  given  to  whatever  persons  in  interest  are 
made  parties  by  the  statute. 

It  is  the  theory  of  the  law  that  the  court  makes  the 
sale,  and  that  the  guardian  acts  only  as  the  agent  or  arm 
of  the  court.  It  is  the  final  confirmation  of  the  deed  by 
the  court  that  gives  effect  to  the  conveyance,  rather  than 
the  execution  by  the  guardian.16 

The  usual  and  proper  process  is  for  the  guardian,  hav- 
ing effected  a  sale,  to  draft  his  deed,  and  then  report 
the  sale  to  the  court  and  obtain  a  specific  order  to  ex- 
ecute the  deed  as  drafted.  This  careful  process  is  al- 
most universally  followed  in  the  higher  courts,  but  the 
process  is  sometimes  more  informal  in  probate  courts. 
The  order  of  sale,  and  the  approval  of  the  return  of  sale, 
should,  however,  never  be  omitted. 

§  139.  The  effect  of  irregularities  in  the  sale.  As  the 
sale  of  a  ward's  land  by  probate  order  takes  from  the 
infant  his  property  without  his  consent,  and  depends  for 
its  validity  on  the  terms  of  positive  law,  the  law  must 
be  substantially  complied  with  in  every  material  partic- 
ular. If  a  court  not  having  jurisdiction  over  the  real 
estate  in  question  should  order  a  sale,  this  action  would 
be  void,  and  the  title  of  the  ward  would  not  be  affected 
by  the  deed.17 


16— Young  v.  Keogh,  11  111.  642; 
Penn  v.  Heisey,  J9  111.  205,  68  Am. 
Dec.  697;  Titman  v.  Hiker,  43  N. 
J.  Eq.  126;  Battell  v.  Torrey,  65 
N.  Y.  294. 

17— Tracy  r.  Roberts,  88  Me.  310, 
51  Am.  Si.  Rep.  394;  Ball  v.  Love, 
78  Ga.  125. 

In  Frazier  v.  Steenrod,  7  Iowa 
339,  71  Am.  Dec.  447,  it  was  held 
that  where  the  notice  required  to 
be  published  described  the  land 
wrongly,  locating  it  in  the  wrong 


township,  the  defect  was  jurisdic- 
tional, and  the  sale  void.  And  in 
Cooper  v.  Sunderland,  3  Iowa  14, 
66  Am.  Dec.  52,  the  same  effect  was 
given  to  the  failure  of  the  guardian 
to  take  the  required  oath.  The  cor- 
rectness of  the  latter  decision  may 
well  be  doubted. 

In  Re  Livermore,  132  Cal.  99,  84 
Am.  St.  Rep.  37,  it  was  held  that 
the  court  was  without  jurisdiction 
where  the  ward  died  before  the  pro- 
ceedings for  a  sale  were  begun. 
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And  even  if  the  court  had  jurisdiction,  every  substan- 
tial requirement  of  the  law  must  be  fulfilled,  or  the  ward 
can,  on  arriving  at  his  majority,  avoid  the  sale  and  re- 
claim his  land.18 

The  rule  caveat  emptor  applies  so  far  as  to  require  the 
purchaser  to  see  to  it  that  the  record  of  the  court  shows 
the  fulfillment  of  every  condition  prescribed  by  the  law. 
He  is  not,  however,  bound  to  examine  into  irregularities 
not  appearing  of  record,  nor  is  he  responsible,  or  his 
title  affected,  by  any  subsequent  misuse  of  the  proceeds 
of  the  sale  by  the  guardian,  unless  he  is  a  party  to  such 
irregularities  or  to  such  misuse  of  the  money,  or  had 
knowledge  of  them  before  paying  his  money.19 

Even  if  the  sale  should  be  so  defective  as  to  be  subject 
to  avoidance  by  the  ward,  he  may,  after  coming  of  age, 
ratify  and  confirm  it,  so  as  to  perfect  the  title  of  the 
buyer.  And  if  the  buyer  made  the  purchase  and  has 
paid  the  price  in  good  faith,  and  the  ward  after  coming  of 
age  has  received  the  benefit  of  the  purchase,  he  is  es- 
topped to  avoid  the  sale.20 


18 — "The  hurden  of  proof  to  show 
that  he  has  acquired  the  infant's 
title  rests  upon  the  defendant,  and 
he  must  establish  the  fact  by  af- 
firmative evidence  that  every  re- 
quirement of  the  statute  necessary 
to  confer  jurisdiction  upon  the 
court  to  order  a  sale  of  the  infant's 
property  has  been  complied  with. 
In  the  absence  of  proof  thereof, 
there  are  no  presumptions  in  such 
proceedings  that  material  require- 
ments of  the  statute  have  been  per- 
formed by  the  special  tribunal  hav- 
ing authority  to  act  in  the  case. 
Its  jurisdiction  is  made  conditional, 
and  the  circumstances  upon  which 
it  depends  must  be  made  to  appear 
by  proof."  Ellwood  v.  Northrop, 
106  N.  Y.  172. 

Leuders  v.  Thomas,  35  Fla.  518, 


48  Am.  St  Rep.  355;  Frazier 
v.  Jeakins,  64  Sans.  615,  57  L. 
R.  A.  575;  Mantoni  v.#  Purdy, 
11  Minn.  384,  88  Am.  Dec.  88;  Bach- 
elor v.  Korb,  58  Nebr.  122,  76  Am. 
St.  Rep.  70;  Warren  v.  Union  Bank, 
167  N.  Y.  259,  68  Am.  St.  Rep. 
777,  43  L.  R.  A.  256;  Weld  v.  John- 
son Mfg.  Co.,  84  Wise.  537. 

19— Fitzgibbon  v.  Lake,  29  111. 
165,  81  Am.  Dec.  302. 

20— Tracy  v.  Roberts,  88  Me.  310, 
51  Am.  St  Rep.  394;  Hobbs  v.  Nash- 
ville R.  Co.,  122  Ala.  602,  82  Am. 
St.  Rep.  103;  Penn  v.  Heisey,  19 
I1L  295,  68  Am.  Dec.  597;  Deford 
v.  Mercer,  24  Iowa  118,  92  Am.  Dec. 
460;  Boyer  v.  East,  161  N.  Y.  530, 
76  Am.  St.  Rep.  290. 

Contra,  Bellinger  Y.  FolU,  93  Va, 
729. 
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The  purchaser,  also,  if  he  discovers  any  irregularities 
in  the  proceeding  for  the  sale,  is  entitled  to  refuse  to 
complete  the  purchase,  as  he  cannot  justly  be  required  to 
pay  for  a  doubtful  title.21 

But  as  against  a  mere  collateral  attack,  that  is,  in  any 
other  proceeding  than  a  direct  one  to  avoid  the  sale,  the 
deed  will  be  treated  as  valid,  if  the  sale  was  ordered  and 
confirmed  by  the  court  having  jurisdiction.*2 

If  a  guardian  himself  buys  the  property  at  his  guar- 
dian's sale,  whether  directly  or  indirectly,  the  purchase 
is  voidable,  and  the  ward  may  hold  him  as  a  trustee  of 
the  land,  even  if  the  purchase  was  made  without  actual 
fraudulent  intent.22 


21— Morris  t.  Goodwin,  1  Ind. 
Ap.  481;  Mattlingly  v.  Read,  3 
Mete  (Ky.)   524,  79  Am.  Dec  565. 

22 — Arrowsmith  v.  Gleason,  129 
17.  S.  85,  following  Arrowsmith  v. 
Harmening,  42  Ohio  St.  254;  Daugh- 
try  v.  Thweatt,  105  Ala.  615,  53 
Am.  St.  Rep.  146;  Scarf  v.  Aldrich, 
97  Gal.  360,  33  Am.  St.  Rep.  190; 
Young  v.  Lorain,  11  111.  624,  52  Am. 
Dec.  463;  Field  v.  Peeples,  180  I1L 
376;  Walker  v.  Hill,  111  Ind.  223, 
235;  Eliason  v.  Bronnenburg,  147 
Ind.  248;  Pursley  r.  Hayes,  22 
Iowa  11,  92  Am.  Dec.  350;  Palmer 
v.  Oakley,  2  DougL  (Mich.)  433,  47 
Am.  Dec.  41;  Cox  v.  Boyce,  152  Mo. 
576,  75  Am.  St.  Rep.  483;  Hughes 
v.  Goodale,  26  Mont.  93,  91  Am.  St. 
Rep.  401;  Myers  v.  McGavock,  39 
Nebr.  843,  42  Am.  St.  Rep.  627; 
Williams  r.  Harrington,  11  Ired. 
L.  (N.  G.)  616,  53  Am.  Dec.  421; 
Morrison  v.  Nellie,  115  Pa.  St.  41; 
Taffinder  v.  Merrell,  95  Tex.  95,  93 
Am.   St.   Rep.   814. 

On  the  other  hand,  the  New  York 
court  of  appeals  said  in  a  recent 
case:  "If  it  be  said  that  the  court 
before  which  this  proceeding  was 


I 
i 

I 
taken  was  a  court  of  general  juris- 
diction, still,  as  the  proceeding  does 
not  fall  within  the  ordinary  pro- 
ceedings of  a  court  of  common  law, 
its  jurisdiction  is  yet  special  and 
limited,  wholly  dependent  upon  the 
statute;  and  no  presumption  can 
be  indulged  in  favoring  that  particu- 
lar jurisdiction.  In  that  class  of 
cases  the  statute  must  be  strictly 
pursued,  whatever  jurisdiction  the 
court  may  possess."  Warren  v.  Un- 
ion Bank,  157  N.  T.  259,  68  Am.  St 
Rep.  777,  43  L.  R.  A.  256. 

23— Re  Tanner's  estate,  918  Pa. 
St  S61;  Frazier  v.  Jeakins,  64  Kane. 
615,  57  L.  R.  A.  575;  Walker  v. 
Walker,  101  Mass.  169;  Davoue  v. 
Fanning,  2  Johns.  Ch.  (N.  T.)  252; 
Horton  v.  Maine,  22  R.  I.  126;  Win- 
ter v.  Truax,  87  Mich.  324,  24  Am. 
St.  Rep.  160;  Burns  v.  Cooper,  72 
C.  C.  A.  25. 

It  was  said  in  Elrod  v.  Lancaster,. 
2  Head  (Tenn.)  571,  that  "the 
guardian  may  purchase;  although 
his  conduct  will  be  watched  with 
jealousy,  yet  if  it  be  manifest  that 
he  acted  fairly,  with  the  utmost  good 
faith,"  and  without  any  intent  to 
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§  140.  A  guardian's  power  to  mortgage,  lease  or  pur- 
chase real  estate.  The  guardian  has  no  inherent  power 
to  make  a  mortgage  of  the  ward's  real  estate.  But  in 
many  jurisdictions  power  to  do  so  is  conferred  upon  him 
by  statute,  upon  his  obtaining  an  order  from  the  proper 
court.  "When  the  authority  is  so  conferred  the  statute 
must  be  strictly  followed.  As  to  the  incidents  of  this 
power,  the  decisions  generally  follow  those  on  the  power 
to  sell  land.24 

The  guardian's  general  power  of  control  over  the 
ward's  property,  and  his  duty  to  produce  an  income 
from  it,  involve  the  right  to  make  leases  for  a  period  not 
extending  beyond  his  term  of  office ;  but  if  the  guardian- 
ship terminates,  either  by  expiration  of  the  term  or  for 
other  causes,  the  lease  becomes  revocable  by  the  ward 
or  the  succeeding  guardian,  as  the  case  may  be.25 

While  it  has  been  held  in  England  that  the  guardian 
may  buy  real  estate  with  the  ward's  funds,  if  it  is  mani- 
festly for  his  advantage,  and  so  change  the  ward 's  estate 
from  personal  to  real,  the  American  courts  have  com- 
monly held  that  the  guardian  has  no  such  power,  unless 
the  purchase  be  ordered  by  the  court  under  statutory 


gain  any  benefit  for  himself  at  the 
ward's  expense,  the  purchase  will  be 
held  valid;  but  this  statement  is 
hardly  reconcilable  with  the  gen- 
eral current  of  decision  as  shown 
in  the  foregoing  citations. 

24 — U.  S.  Mortgage  Co.  v.  Sperry, 
138  U.  S.  313;  Battell  v.  Torrey,  65 
K.  T.  204;  Warren  v.  Union  Bank, 
157  N.  Y.  259,  68  Am.  St.  Bep. 
777,  43  L.  R.  A.  256;  Davidson  t. 
Wampler,  29  Mont.  61;  Trutch  v. 
Bunnell,  11  Ore.  58,  50  Am.  Rep. 
456. 

As  to  a  pledge  by  a  guardian  of 
the  ward's  bank  stock  to  secure 
a  loan,  see  Re  Hynds's  estate,  183 
Pa.  St.  260. 


25 — 2  Kent's  Com.  228;  Emerson 
v.  Spicer,  46  N.  Y.  594;  Jackson  v. 
OTtourke,  71  Nebr.  418. 

And  a  lease  given  by  a  guardian 
in  socage,  whose  office  expires  when 
the  infant  reaches  fourteen,  termi- 
nates at  that  time.  Snook  v.  Sut- 
ton, 10  N.  J.  L.  133;  Emerson  v. 
Spicer,  46  N.  Y.  594. 

But  an  "oil  lease"  amounts  to  a 
sale  of  the  substance  of  the  real 
estate,  and  cannot  be  made  without 
an  order  of  court.  Re  Stoughton,  88 
Pa.  St.  198;  Wilson  v.  Youst,  43 
W.  Va.  826,  39  U  R.  A.  292. 
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authority.  If  he  makes  such  a  purchase,  the  ward  has 
the  election  at  his  majority  to  hold  the  land,  or  to  repu- 
diate the  purchase  and  demand  the  money.26 

§14L  The  effect  of  the  guardian's  contracts  and 
covenants.  The  prevailing  doctrine  is  that  a  guardian 
has  no  power  to  make  a  contract  binding  upon  the  ward 
or  upon  his  estate,  however  proper  and  beneficial  the 
contract  may  be ;  but  that  contracts  made  by  him  impose 
a  personal  liability  upon  himself,  and  his  protection  from 
loss  lies  in  his  right  to  charge  the  expenditures  to  the 
ward's  estate  in  his  account.27  This  may  seem  at  first 
thought  a  strange  and  unjustifiable  rule;  but  the  argu- 
ment by  which  it  is  supported  is  entirely  sound.  The 
other  party  to  the  contract  cannot  be  expected  to  know 
anything  about  the  condition  of  the  ward's  estate,  and 
he  may  fairly  claim  to  hold  liable  the  man  with  whom  he 
has  dealt ;  while  it  is  the  guardian 's  business  to  know  the 
condition  of  his  ward's  estate,  and  whether  it  will  bear 
the  particular  expenditure ;  if  the  estate  is  able  to  meet 
the  debt,  the  guardian  is  protected  by  charging  the  ex- 
penditure in  his  account ;  and  if  it  should  turn  out  to  be 
insufficient,  the  guardian  should  bear  the  loss  rather  than 
the  outside  party  who  trusted  to  his  contract. 

The  only  case  of  injustice  would  be  where  the  ward's 
estate  was  ample,  but  collection  cannot  be  made  from 
the  guardian  himself.  To  overcome  that  possible  hard- 
ship, it  has  been  held  or  provided  by  statute  in  some 
jurisdictions  that  a  contract  properly  made  by  the  guar- 


26— Boisseau  v.  Boisseau,  79  Va. 
73,  52  Am.  Rep.  616)  Re  Bolton,  159 
N.  Y.  129,  affirming  20  Misc.. 532; 
Scheib  v.  Thompson,  23  Utah  564. 

27— Lathxop  v.  Duffleld,  134  Mich. 
485;  Fish  y.  McCarthy,  96  Cal.  484, 
31  Am.  St.  Rep.  237;  McKee  y. 
Hunt,  142  GaL  526;  Howard  v.  Ou- 
sels, 105  Ga.  416,  70  Am.  St.  Rep. 


44;  Nichols  v.  Sargent,  125  IU.  309, 
8  Am.  St.  Rep.  378;  Forster  v.  Ful- 
ler, 6  Mass.  58,  4  Am.  Dec  87; 
Wallis  y.  Bardwell,  126  Mass.  366; 
Ide  y.  Brown,  178  N.  Y.  26;  Fessen- 
den  v.  Jones,  7  Jones  L.  (N.  C.)  14, 
75  Am.  Dec  445;  Shepard  ▼.  Han- 
son, 9  N.  D.  249;  Andrus  v.  Blaa- 
zard,  23  Utah  233,  54  L.  R.  A*  354. 


GUARDIAN  AND  WARD,  It 


did 


dian  in  the  fulfilment  of  his  office  imposes  direct  liability 
npon  the  ward 's  estate.28 

In  harmony  with  the  general  rule  as  to  contracts,  the 
covenants  contained  in  a  guardian's  deed  bind  the  guar- 
dian only,  and  not  the  ward's  estate.29  An  after-ac- 
quired title  of  the  ward  will  not,  therefore,  be  divested 
by  the  deed.  The  usual  form  of  covenant  in  a  guardian's 
deed,  as  in  those  of  executors,  administrators  and  trus- 
tees, is  simply  that  the  guardian  has  good  power  to  sell, 
and  that  he  will  defend  the  title  conveyed  against  any 
other  title  emanating  from  him.  There  is  no  implied 
covenant  as  to  the  ward 's  title. 

§  142.  Release,  waiver  or  compromise  of  the  ward's 
claims.  A  guardian  has  no  power  to  relinquish,  abandon 
or  release,  without  consideration,  any  right  or  interest  of 
the  ward,  nor  to  bind  him  by  admissions  contrary  to  his 
interest ;  nor  can  the  ward  be  divested  of  such  rights  by 
waiver  of  the  guardian,  or  by  estoppel  resting  on  his 
acts  or  omissions.30    But  where  the  ward  has  an  election 


28 — McCoy  v.  Lane,  66  Nebr.  847 ; 
Price's  Appeal,  116  Pa.  St  410. 

29— Chestnut  v.  Tyson,  105  Ala. 
149,  53  Am,  St.  Rep.  101;  Young 
v.  Lorain,  11  111.  624,  52  Am.  Dec. 
463;  Webster  v.  Conley,  46  111.  13, 
92  Am.  Deo.  234;  Whiting  v.  Dewey, 
15  Pick.  (Mass.)  428. 

If  a  guardian  makes  a  contract 
to  sell  land  without  legal  authority, 
and  covenants  to  make  a  good  and 
sufficient  deed,  he  is  personally 
liable  on  the  covenant.  Mason  v. 
Caldwell,  10  111.  196,  48  Am.  Dec. 
33a 

Where  a  guardian  by  mistake  in- 
cluded in  his  deed  land  not  belong- 
ing to  the  ward,  he  is  personally 
liable  on  the  covenants  of  title. 
frolyoke  v.  Clark,  54  N.  H.  578. 

A  covenant  of  good  right  to  sell 


estops  the  guardian  from  afterward 
setting  up  his  own  prior  title.  Heard 
v.  Hall,  16  Pick.  (Mass.)  457. 

30— Smith  v.  Dibbell,  31  Tex.  239, 
98  Am.  Dec  526;  Swarthout  v.  Cur- 
tis, 5  N.  Y.  302,  55  Am.  Dec.  345. 

A  guardian  cannot  bind  the  ward 
by  a  confession  of  judgment,  Met- 
calfe v.  Alter,  31  La.  Ann.  389;  or 
by  a  consent  decree,  Braswell  v. 
Downs,  11  Fla.  62;  Bearinger  v. 
Pelton,  78  Mich.  109. 

A  guardian  cannot  make  a  stipu- 
lation admitting  in  evidence  facts 
occurring  since  the  pendency  of  the 
suit,  and  not  legally  admissible. 
Wood  v.  Truax,  39  Mich.  628. 

A  guardian  cannot  waive  the  bar 
of  the  statute  of  limitations  which 
has  already  run.  Clement  v.  Sigur, 
29  La.  Ann.  798.    Nor  can  he  waive 
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between  alternative  rights  or  remedies,  the  guardian  can 
exercise  the  necessary  election  on  his  behalf.31 

And  where  the  ward  has  claims  which  are  a  matter  of 
fair  dispute,  the  guardian  has  authority  to  submit  them 
to  arbitration,  or  to  make  a  reasonable  bona  fide  com- 
promise.82 

§143.  The  guardian's  power  in  another  state.  A 
guardian  appointed  by  the  courts  of  one  state  has  no  au- 
thority over  the  ward's  person  or  property  in  another 
state,  except  such  as  is  allowed  by  the  comity  of  that  state 
as  expressed  through  its  legislation  or  by  its  courts. 
This  necessarily  follows  from  the  fact  that  the  guardian's 
authority  rests  on  the  force  of  positive  law,  which  can 
have  no  effect  beyond  the  territory  of  the  law  making 
power. 


notice  to  a  ward  of  proceedings  in 
the  settlement  of  an  estate.  Wade 
v.   Bridgewell,   38  Miss.   420. 

A  guardian  cannot  consent  to 
executors  making  partition  of  an 
ancestor's  estate  without  order  of 
court  or  power  under  the  will. 
Jones  v.  Massey,  9  6.  Gar.  376. 

Where  an  order  has  been  made 
in  chancery  for  the  payment  of 
money  into  court  for  the  ward,  the 
guardian  cannot  accept  a  deed  of 
land  in  lieu  thereof.  Westbrook 
t.  Comstock,  Walk.  (Mich.)  314. 

A  minor  cannot  he  estopped  by 
the  silence  of  his  guardian,  while 
one  is  encroaching  upon  his  rights. 
Shamleffer  v.  Council  Grove  Peer- 
less Mill  Co.,  18  Kans.  32. 

A  guardian  cannot  defeat  the  title 
of  the  ward  to  lands  improperly 
sold  by  the  administrator  for  di- 
vision, by  his  receipt  of  a  share  of 
the  price.  Whitehead  v.  Jones,  56 
Ala.   162. 

But  declarations  by  the  guardian 


at  the  time  he  acquired  property 
may  be  admissible  against  the  ward 
as  a  part  of  the  res  gestae.  Ten- 
ney  v.  Evans,  14  N.  H.  343,  40  Am. 
Dec.  194. 

31 — Maclay  v.  Equitable  Soc.,  162 
U.  S.  499. 

"The  power  of  guardians  to  make 
an  election  on  behalf  of  their 
wards  has  been  pretty  liberally 
construed  in  Massachusetts,  when 
otherwise  the  wards  wonld  lose  im- 
portant rights."  Warfield  v.  Fisk, 
136  Mass.  220. 

32— Maclay  ▼.  Equitable  Soc^  159 
U.  S.  499;  Torry  v.  Black,  58  N.  Y. 
185;  Malprass  v.  Graves,  111  Ga. 
743. 

By  the  Illinois  and  Kentucky  stat- 
utes, requiring  any  compromise  of 
the  ward's  rights  to  be  approved  by 
the  court,  "a  change  or  modifica- 
tion of  the  common  law  was  in- 
tended." Hayes  v.  Mass.  Life  Ins. 
Co.,  125  111.  626,  1  L.  R.  A.  303; 
Bunnell  v.  Bunnell,  111  Ky.  566. 


GUARDIAN  AND  WABD,  H 


321 


But  the  tendency  of  modern  statutes  and  decisions  is 
to  defer  to  the  law  of  the  domicil,  and  to  support  the  au- 
thority of  the  guardian  appointed  there.  In  the  exercise 
of  such  comity  the  authority  of  a  foreign  guardian  over 
the  person  of  his  ward  will  often  be  enforced,  and  funds 
in  the  hands  of  a  local  guardian,  not  of  the  domicil,  are 
often  ordered  to  be  transmitted  to  the  guardian  of  the 
domicil,  or  the  local  guardian  having  funds  is  ordered 
to  pay  over  to  the  guardian  of  the  domicil  sums  necessary 
for  the  ward's  support.  But  the  exercise  of  such  comity 
is  discretionary,  and  will  be  refused  unless  it  will  evi- 
dently serve  the  best  interest  of  all  parties.83 

If  a  debtor  of  an  infant  living  in  another  state  volun- 
tarily recognizes  the  authority  of  the  guardian  of  the 
domicil,  and  pays  the  debt  to  him  without  suit,  he  Will 
be  protected  in  so  doing,  unless  some  adverse  lien  or 
claim  had  attached  to  it  in  the  state  of  the  forum.84 

The  absence  of  legal  power  in  another  jurisdiction  will 
not  excuse  a  guardian  for  abandoning  or  neglecting  rights 
of  the  ward  in  that  jurisdiction.  He  should  take  the 
proper  steps  to  secure  the  ward's  rights  by  appeal  to  the 
comity  of  the  foreign  state,  or,  if  necessary,  by  procur- 
ing ancillary  guardianship  therein.35 


33— Woodworth  v.  Spring,  4  Al- 
len (Mass.)  SSI;  Hoyt  v.  Sprague, 
103  U.  S.  613;  Morgan  v.  Potter, 
157  U.  S.  195;  Qrimmett  v.  With- 
er ington,  16  Ark.  377,  63  Am.  Dec. 
66;  Earl  v.  Dresser,  30  Ind.  11,  05 
Am.  Dec.  660;  Grimes  v.  Butach,  142 
Ind.  113;  Re  Benton,  02  Iowa  202, 
54  Am.  St.  Rep.  546;  Re  Rice,  42 
Mich.  528;  Townsend  v.  Kendall,  4 
Minn.  412,  77  Am.  Dec  534;  Han- 
rahan  v.  Sears,  72  N.  H.  71;  Ban- 
ning v.  Gotshall,  62  Ohio  St.  210; 
Mitchell  v.  People's  Savings  Bank, 
20  R.  I.  500. 

34 — Parsons  v.  Lyman,  20  N.  Y. 

D.  R.— 21 


103  (which  applies  specifically  to 
executors  and  administrators,  bat 
was  cited  as  establishing  the  law 
as  to  guardians  in  Wuesthoff  v.  Qer- 
mania  Life  Ins.  Co.,  107  N.  Y.  580) ; 
Ferneau  t.  Whitford,  30  Mo.  Ap. 
311. 

But  the  defendant  cannot  "jus- 
tify a  payment  to  a  guardian  ap* 
pointed  under  a  foreign  Jurisdiction, 
who  by  the  laws  of  the  sovereignty 
appointing  him  was  not  authorized 
to  receive  it"  Wuesthoff  v.  Ger- 
mania  Life  Ins.  Co.,  107  N.  Y.  580. 

35 — Potter  v.  Hisoox,  30  Conn. 
508. 
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§144.  The  obligation  of  the  guardian  to  his  ward 
The  guardian  is  required  to  exercise  that  degree  of  dili- 
gence and  care  in  the  performance  of  his  duties  that  a 
prudent  business  man  would  exercise  under  like  circum- 
stances in  his  own  affairs.  Such  a  degree  of  strictness  is 
not  to  be  used  in  measuring  his  conduct  as  would  deter 
responsible  men  from  accepting  such  a  trust86  He  is 
bound  to  manage  the  estate  himself,  and  has  no  right 
to  4ivest  himself  of  its  supervision  and  control.37 

In  the  investment  of  the  ward's  funds  the  standard  of 
the  conduct  of  the  prudent  man  in  his  own  affairs  is 
hardly  high  enough.  Even  a  prudent  man  may  some- 
times make  an  investment  having  a  speculative  element 
for  the  sake  of  a  high  rate  of  interest  or  in  the  hope  of 
an  unusual  profit;  and  a  prudent  man  may  often  incur 
some  risk  to  help  his  friends. 

But  in  dealing  with  trust  funds,  particularly  with  those 
of  infants,  the  element  of  speculation  and  the  element  of 
favoritism  must  both  be  entirely  eliminated.88 

Of  course  this  rule  entirely  prohibits  the  employment 
of  an  infant's  funds  in  trade,  or  in  manufacturing  or 


36— Slanter  v.  Favorite,  107  In<L 
291,  57  Am.  Rep.  106;  Lamar  v. 
Micou,  112  U.  S.  452;  McLean  v. 
Hosea,  14  Ala.  194,  48  Am.  Dee. 
94;  Ferguson  v.  Lowery,  54  Ala. 
510,  25  Am.  Rep.  718;  Gott  v.  Culp, 
45  Mich.  265;  State  T.  Slevin,  93 
Mo.  253,  3  Am.  St.  Rep.  526;  Stev- 
ens v.  Meserve*  73  N.  H.  293,  111 
Am.  St.  Rep.  612;  Konigmacher  v. 
Kimmel,  1  Penr.  &  W.  (Pa.)  207, 
21  Attu  Dec.  374;  Jones'*  Appeal,  8 
Watts  &  S.  (Pa.)  143,  42  Am.  Dec. 
282)  Windon  v.  Stewart,  43  W.  Va. 
711;  Nagle  v.  Robins,  9  Wyo.  311. 

37— Abrams  v.  U.  S.  F.  &  G.  Co., 
127  Wise.  579, 115  Am.  St.  Rep.  1091, 
5  L.  R.  A.  (N.  S.)  575;  Eichelber- 
ger*s  Appeal,  4  Watts  (Pa.)  84. 

38— Scott  v.  Reeves,  131  Ala.  612; 


Rogers  v.  Dickey,  117  Ga.  819;  Clark 
v.  Garfield,  8  Allen  (Mass.)  427. 

But  in  Nagle  v.  Robins,  9  Wyo. 
311,  the  court  sustained  a  purchase 
of  corporation  stock  made  for  a 
ward  who  already  owned  a  large 
interest  in  the  corporation  to  pre- 
vent a  hostile  interest  from  get- 
ting control. 

Loans  on  promissory  notes  se- 
cured by  mortgages  of  land  in  other 
states  cannot  be  regarded  as 
prima  facte  a  proper  investment  of 
trust  funds,  and  a  trustee  must 
justify  such  use  of  his  funds  by 
proof  not  only  of  good  faith,  but  of 
due  diligence  on  his  part  in  ascer- 
taining the  safety  of  the  particu- 
lar investment.  State  v.  Washburn, 
67  Conn.  187. 
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speculative  enterprises.  Even  if  an  interest  in  a  trading 
concern  should  come  to  the  infant  by  inheritance  or 
otherwise,  the  guardian  would  have  no  right  to  go  on  with 
such  business,  unless  authorized  by  order  of  court  based 
on  clear  provisions  of  statute  law.89 

The  guardian  sustains  in  the  fullest  sense  a  trust  re- 
lation to  his  ward.  In  all  dealings  with  the  ward 's  prop- 
erty he  is  bound  to  look  only  to  the  ward's  interest  He 
will  not  be  permitted,  therefore,  to  occupy  a  position 
hostile  to  that  of  the  ward,  or  to  pursue  personal  inter- 
ests antagonistic  to  those  of  the  ward.  He  cannot  make 
a  contract  with  himself  so  as  to  gain  any  personal  rights 
against  the  ward.  For  any  profit  accruing  to  him  from 
his  management  of  the  ward's  affairs  he  is  bound,  to 
account  to  the  ward;  and  any  property  which  he  may 
acquire  with  the  ward's  funds,  or  in  the  course  of  the 
ward's  business,  is  subject  to  a  resulting  trust  in  favor 
of  the  ward.40 

It  follows  that  if  a  guardian  has  himself  used  the 
ward's  funds  in  his  own  business,  he  will  be  charged  with 
all  the  profits  which  he  has  made  therefrom,  or  with  legal 
interest,  as  the  ward  may  elect,  or  as  may  be  most  to 
his  advantage;  and  if  the  guardian  has  converted  the 
ward's  property  to  his  own  use,  the  ward  has  the  option 
to  repudiate  the  transaction  and  hold  the  guardian  to 


39— Warren  v.  Union  Bank,  157 
N.  Y.  250,  68  Am.  St.  Rep.  777,  43 
L.  R.  A.  256;  Eichelberger'B  Appeal, 
4  Watts  (Pa.)   84. 

40— Story  Eq.  Jur.,  {  317;  Fergu- 
son t,  Lowery,  54  Ala.  510,  25  Am. 
Rep.  718;  Short  v.  Mathis,  107  Ga. 
807;  Taylor  4v.  Calvert,  138  Ind.  67; 
Fidelity  &  Deposit  Go.  v.  FreUd,  115 
Md.  29;  HAyward  v.  Ellis,  13  Pick. 
(Mass.)  272;  Patterson  v.  Booth, 
103  Mo.  402;  French  v.  Cur- 
rier, 47  N.  H.  88;  Thornton  v.  Oil- 


man, 67  N.  H.  302;  Spehnan  v. 
Terry,  74  N.  Y.  448;  Re  Tanner's 
Estate,  218  Pa.  St.  361;  Wade  v. 
Pulsifer,  54  Vt.  45;  Hutson  v.  Jen- 
son,  110  Wise  26. 

See,  also,  the  cases  cited  in  note 
23. 

The  rule  stated  in  the  text  will 
not  be  applied  so  strictly  as  to  pre- 
vent a  guardian  from  recovering  for 
necessary  goods  bought  from  his 
own.  store  at  the  regular  price. 
Moore  y.  Shields,  69  K.  C.  50. 
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account  as  if  the  conversion  or  change  had  not  been 
made,  or  to  affirm  it  and  claim  the  resulting  benefits.41 

The  courts  also  consider  it  grave  misconduct  for  the 
guardian  to  invest  the  ward's  funds  in  his  own  name, 
and  still  more  so  to  mingle  them  with  his  own  funds. 
The  ward's  funds  should  be  "earmarked,"  either  by 
investing  or  depositing  them  in  the  name  of  the  ward, 
or  at  least  in  the  flame  of  the  guardian  as  guardian  of 
the  ward  specifically  named.  If  any  funds  which  the 
guardian  has  mingled  with  his  own  are  lost,  he  will  be 
held  liable  for  them  without  proof  of  any  other  negli- 
gence.42 


41 — Chanslor  v.  Chanslor,  74  Ky. 
663;  Goff  v.  Goff,  123  Ky.  73;  Mar- 
tin v.  Davis,  80  Wise.  376;  Re  Dow, 
133  Cal.  446;  Scheib  v.  Thompson, 
23  Utah  564.  See  Moyer  v.  Fletch- 
er, 56  Mich.  588. 

42— He  Noble'i  Estate,  178  Pa. 
St  460;  Bane  v.  Bane,  120  Gal. 
533,  65  Am.  St.  Rep.  197;  Forbes 
v.  Ware,  172  Mass.  306;  Coffin  v. 
Bramlett,  42  Miss.  104,  97  Am.  Dec. 
449;  Knowlton  v.  Bradley,  17  N.  H. 
458,  43  Am.  Dec  609;  Stanley's 
Appeal,  8  Pa.  St.  431,  49  Am.  Dec. 
530;  Hall  v.  Turner,  78  Vt.  62,  61 
Am.  Dee.  763. 

"The  rule  may  be  technical  and 
arbitrary  to  some  extent,  but  it  is 
based  upon  the  soundest  principles 
of  practical  business  and  integrity 
and  approved  by  the  highest  courts 
of  this  country  and  of  England, 
with  such  unanimity  of  judgment 
as  to  make  it  an  established  prin- 
ciple of  law,  that  if  a  guardian 
deposits  the  money  in  his  hands 
belonging  to  the  heirs  in  a  bank  in 
his  own  name  and  to  his  own  credit, 
without  any  earmarks  or  indicia  to 
distinguish  it  as  the  money  of  the 
heirs,   or   of   the   estate,   or    trust 


funds,  and  the  bank  fails,  it  will 
be  held  to  be  his  own  personal  loss 
and  not  that  of  the  heirs.  No  cir- 
cumstances will  justify  it  if  such 
is  the  character  of  the  deposit.  It 
is  not  a  question  of  good  faith  or 
of  integrity;  it  is  a  question  of 
naked  fact,  which  determines  its 
character."  Booth  v.  Wilkinson,  78 
Wise.  652,  23  Am.  St.  Rep.  443. 
So  in  State  v.  Greensdale,  106  Ind. 
364,  55  Am.  Rep.  753,  a  guar- 
dian who  had  accepted  as  part  of 
the  ward's  estate  a  note  payable  to 
his  predecessor  individually  was  held 
to  have  taken  it  at  his  own  risk. 

But  in  Virginia,  where  the  guar- 
dian deposited  money  in  his  own 
name,  but  without  mingling  it  with 
his  own  funds,  and  it  was  lost 
by  the  general  collapse  of  the  war, 
the  form  of  the  deposit  not  affecting 
it,  he  was  held  not  liable.  Parsley 
v.  Martin,  77  Va.  376,  46  Am.  Dec. 
733. 

In  Barney  v.  Parsons,  54  Vt.  623, 
48  Am.  Dec.  94,  a  guardian  who  had 
lent  some  of  his  own  money  and 
some  of  the  ward's,  and  taken  a 
single  note  payable  to  himself,  was 
held  not  liable  for  the  loss  of  the 
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§  145.  The  guardian's  accounts.  On  reaching  major- 
ity the  ward  has  the  legal  right  himself  to  settle  the 
accounts  of  the  guardianship  with  the  guardian,  and  by 
his  release  to  discharge  him  from  further  liability.43 

But  the  considerations  which  throw  suspicion  upon  a 
contract  between  guardian  and  ward  made  soon  after 
the  ward's  majority  apply  with  at  least  equal  force  to  a 
settlement  of  the  guardian's  account  agreed  upon  be- 
tween  them;  and  the  courts  will  not  sustain  such  a  set- 
tlement as  a  bar  to  the  ward's  rights  unless  it  is  clearly 
shown  that  the  settlement  was  a  fair  one,  and  that  the 
ward  acted  in  entire  freedom  from  the  guardian's  influ- 
ence, and  upon  full  knowledge  as  to  the  facts  and  his 
rights  thereupon.44 

It  is  also  true  that,  upon  a  change  of  guardians,  the 
new  guardian  has  the  power  and  owes  the  duty  of  pro- 
curing an  account  from  his  predecessor  and  collecting  the 
balance  due  thereon.  But  the  new  guardian,  appointed 
*by  the  probate  court  and  acting  in  a  sense  as  his  rep- 
resentative, would  be  guilty  of  a  grave  dereliction  of 
duty  if  he  assumed  to  adjust  the  account  himself,  in- 


money  by  the  bankruptcy  of  the 
maker  where  he  had  kept  a  full 
record  of  the  interest  of  the  ward 
in  the  note. 

43— Re  Alexander,  156  Pa.  St. 
868;  Davenport  v.  Olmstead,  43 
Conn.  75;  Ela  y.  Ela,  84  Me.  423; 
Boynton  v.  Dyer,  18  Pick.  (Mass.) 
1,  8,  note;  Brown  v.  Snell,  57  N.  Y. 
286;  Forbes  v.  Reynard,  113  App. 
Div.  (N.  Y.)  306. 

44 — Baum  v.  Hartman,  286  I1L 
160,  17  Am.  St.  Rep.  246;  Carter 
v.  Tice,  120  I1L  277;  Gillette  v.  Wi- 
ley, 126  111.  310,  9  Am.  St.  Rep. 
587;  Ferguson  v.  Lowery,  54  Ala. 
510,  25  Am.  Rep.  718;  Willis  v. 
Rice,  141  Ala.  168,  109  Am.  St. 
Rep.  26;  Short  v.  Ma  this,  107  Ga. 
807;  Van  Rees  v.  Witzenberg,  112 


Iowa  30;  Aaron  v.  Mandel,  78  Ey. 
427,  39  Am.  Rep.  248;  McGonkey 
y.  Cockey,  69  Md.  286;  Douglass  ▼. 
Ferris,  138  N.  Y.  192,  34  Am.  St. 
Rep.  435;  Say  v.  Barnes,  4  Serg. 
&  R.  (Pa.)  112,  8  Am.  Dec.  679; 
Hall  v.  Turner,  78  Vt.  62;  Waller 
v.  Armistead,  2  Leigh  (Va.)  11, 
21  Am.  Dec.  594. 

In  Hayes  r.  Parker,  41  N.  J.  Eq. 
630,  the  ward  was  not  permitted 
to  maintain  a  bill  in  equity  for 
an  account  after  settlement  made 
by  him,  although  he  was  under 
age  at  the  time  of  the  settlement, 
it  appearing  that  he  had  deceived 
his  guardian  as  to  his  age,  and  that 
the  latter  had  acted  with  entire  good 
faith  and  fairness. 
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stead  of  having  it  submitted  to  the  court  and  settled 
by  it. 

The  usual,  therefore,  and  the  only  proper  way  for  the 
guardian  to  render  his  account  is  by  filing  it  in  the 
court  by  which  he  was  appointed,  and  procuring  its 
approval  by  that  court 

The  courts  of  equity  and  the  probate  courts  have  each 
inherent  jurisdiction  of  the  matter  of  guardian's  ac- 
counts, and  in  the  absence  of  statute  or  settled  local 
practice  the  ward  may  proceed  in  either  court.  But  the 
modern  practice  is  to  adjust  such  accounts  in  the  probate 
court,  unless  other  elements  than  those  of  ordinary  ac- 
count are  to  be  adjusted. 

§146.  Annual  accounts  and  final  accounts.  Two  kinds 
of  accounts  are  commonly  required  of  guardians  as  of 
other  probate  trustees;  the  annual  account,  and  the  final 
account  upon  the  termination  of  the  trust.  It  is  usually 
required  by  statute  or  by  probate  practice  that  the  guar- 
dian shall  at  least  once  a  year  file  in  court  an  account 
of  his  trust  to  that  time.  But  such  annual  accounts 
have  not  the  characteristics  of  a  lis  inter  partes.  The 
party  in  interest  is  still  a  minor,  the  person  appointed 
by  law  to  care  for  his  interests  is  in  this  respect  the 
adverse  party,  there  is  usually  no  requirement  of  notice 
and  hearing,  and  the  account  is  required  primarily  for 
the  infortnation  of  the  court,  so  that  it,  as  well  as  inter- 
ested parties,  may  be  informed  as  to  the  situation  of  the 
estate  and  the  conduct  of  the  guardian.  The  statement 
of  such  account  is  not,  therefore,  res  judicata,  and  on 
final  account  the  ward  has  a  right  to  investigate  the 
guardian  9s  dealings  with  the  estate  from  the  beginning. 
But  the  annual  settlements  are  prima  facie  evidence  of 
the  state  of  the  account.45    And  it  is  evident  that,  as  to 

45— State  t.  Peckham,  136  Ind.      592;  Butler  v.  Legro,  62  N.  H.  350, 
198;   Blake  ▼.  Pegram,  101  Mass.      13  Am.  St.  Rep.  573;  Be  Hawley, 
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the  receipts  with  which  the  guardian  charges  himself,  and 
as  to  the  expenses  and  compensation  which  he  claims, 
the  annual  accounts  would  practically  be  conclusive 
against  him,  though  not  as  against  the  ward. 

On  the  other  hand,  when  the  final  account  is  filed  the 
ward  either  is  of  age,  or  is  represented  by  a  new  guar- 
dian charged  with  protecting  his  interests,  notice  is  al- 
ways required  to  be  given  and  a  formal  hearing  had  on 
the  approval  of  the  account,  and  the  settlement  of  the 
final  account  constitutes  a  judgment  conclusive  between 
the  ward  on  one  side  and  the  guardian  and  his  sureties 
on  the  other,  which  can  only  be  impeached  by  groof  of 
fraud  or  such  other  facts  as  would  affect  or  invalidate 
the  judgments  of  other  courts.46 

§147.  The  form  and  contents  of  the  account.  The 
guardian's  account  should  commonly  be  in  the  form  of 
an  ordinary  bookkeeper's  balanced  account,  with  all  the 
charges  against  the  guardian  upon  one  side,  the  credits 
to  which  he  is  entitled  on  the  other,  and  with  a  final  bal- 
ance indicating  the  amount  of  the  funds  for  which  he  is 
then  chargeable. 


104  N.  Y.  250;  YeageVs  Appeal, 
34  Pa.  St.  173;  Willis  v.  Fox,  25 
Wise,  646. 

The  annual  accounts  may  bind 
the  guardian,  but  they  can  have  no 
such  effect  against  the  ward. 
Yeagert  Appeal,  34  Pa.  St.  173. 

The  annual  account  was  held  con- 
elusive  against  the  guardian  in 
Coffin  v.  Bramlett,  42  Miss.  194,  97 
An}.  Dec.  449. 

46 — Braiden  v.  Mercer,  44  Ohio 
St.  339;  Re  Wells,  140  Gal.  349; 
Ryan  v  People*,  165  I1L  143;  Gastet- 
ter  v.  State,  112  Ind.  445;  Knox 
v.  Kearns,  73  Iowa  286;  Rice  v, 
Wilson,  129  Mich.  520;  Jacobson  v. 
Anderson,  72  Minn.  426;  May  v. 
May,  189  Mo.  489;  Com.  y.  Moltz, 


10  Pa.  St  527,  51  Am.  Dec.  499; 
Shallenberger's  Appeal,  21  Pa.  St. 
337;  Scoville  v.  Brock,  75  Vt.  243, 
79  Vt.  449,  118  Am.  St.  Rep.  975. 

Even  the  final  account  may  be 
opened  for  fraud  in  concealing  prop- 
erty. Lataillade  v.  Orena,  91  Cal. 
565,  25  Am.  St.  Rep.  219;  Witt  v. 
Day,  112  Iowa  110. 

It  was  held  in  State  v.  Peckham, 
136  Ind.  198,  and  in  State  v.  Par- 
sons, 147  Ind.  579,  62  Am.  St.  Rep. 
430,  that  a  settlement  made  by  a 
guardian  upon  resigning  his  office, 
the  ward  still  being  a  minor  and 
the  guardianship  continuing,  is  to 
be  regarded  as  an  annual  account 
rather  than  as  a  final  account  with- 
in  the   above   distinction;    and  in 
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The  regular  and  proper  course  is  to  begin  the  account 
by  charging  the  guardian  with  the  amount  of  personal 
property  which  appears  upon  the  inventory,  if  the  account 
is  the  first  one  filed  since  the  inventory,  and  otherwise 
with  the  balance  as  it  appears  on  the  previous  account. 
If  certain  property  has  been  sold  for  more  than  the  inven- 
tory price,  the  resulting  profit  should  be  charged  against 
the  guardian  as  a  receipt;  if  certain  property  has  been 
sold  for  less  than  the  inventory,  or  has  been  lost  or  worn 
out,  the  guardian  should  credit  himself  with  such  depre- 
ciation or  loss.  The  records  of  the  court  will  thereupon 
show  the  complete  course  of  the  estate  from  the  inventory 
to  the  final  account. 

To  the  amount  of  the  inventory  should  be  added,  on 
the  debit  side  of  the  account,  all  sums  which  have  been 
received  by  the  guardian  as  income,  profits,  or  in  any 
other  way.  No  irregularity  as  to  the  source  or  manner 
of  receipt  will  excuse  the  guardian  from  accounting  for 
sums  actually  received  on  the  ward's  behalf.47 

Any  funds  which  by  the  exercise  of  due  diligence  he 
would  have  received,  as,  for  instance,  sums  due  to  the 
ward  which  he  negligently  failed  to  collect,  or  income 
which  was  lost  by  his  failure  to  properly  invest  the  funds 
or  rent  the  real  estate,  will  also  be  charged  to  bifa  by  the 
court.48 

If  he  himself  was  indebted  to  the  ward's  estate,  his 


May  v.  May,  189  Mo.  485,  that  a 
final  account  rendered  without  ac- 
tual notice  to  the  ward  should  be 
treated  as  equivalent  in  effect  to 
an  annual  account. 

47— Porter  ▼.  Fillebrown,  119 
CaL  235;  McDowell  v.  Caldwell,  2 
McCord  Eq.  (S.  G.)  43,  16  Am.  Dec. 
635;  State  v.  Peterson,  36  Ind.  Ap. 
269;  Hutson  v.  Jenson,  110  Wise. 
26. 

48 — Potter  v.  Hiscoz,  30  Conn.  20; 
Short  v.  Mathis,  107  Ga.  807;  Al- 


con  v.  Coons,  42  Ind.  Ap.  $3?; 
Boynton  v.  Dyer,  18  Pick,  (Mass,) 
1;  Pierce  ▼.  Prescott,  128  Mass. 
140;  Shurtleff  v.  Rile,  140  Mass, 
213;  Culp  T.  Standford,  112  N.  C. 
664;  Landmesser's  Appeal,  126  Pa. 
St.  115,  |g  Am.  St.  Rep.  854. 

Where  an  attorney  had  embezzled 
$1,100  collected  by  him  by  suit, 
the  guardian  was  held  not  liable  for 
failure  to  attempt  collection  from 
the  attorney  by  criminal  or  disbarr* 
ment   proceedings,   there   being  no 
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duty  to  collect  the  debt  makes  it  immediately  an  asset  by 
implication  of  law,  and  it  is  treated  not  as  a  mere  debt, 
but  as  a  part  of  the  ward 's  estate  held  by  him  as  guardian, 
and  for  which  his  sureties  are  liable.49 

A  puzzling  situation  often  arises  where  the  guardian 
was  previously  administrator,  executor,  or  trustee,  and 
as  such  held  trust  funds  to  which  the  ward  became  en- 
titled at  the  termination  of  the  trust.  If  there  is  a  fail- 
ure to  eventually  pay  over  these  funds,  the  question 
often  arises  whether  the  default  was  as  guardian  or  in 
the  previous  trust,  the  importance  of  the  question  aris- 
ing from  the  fact  that  one  set  of  sureties  may  be  liable 
for  his  acts  as  guardian,  and  another  set  for  his  acts 
in  other  capacities. 

If  any  definite  act  of  transfer  has  taken  place,  of  course 
the  guardian  becomes  liable  as  such;  if  in  his  previous 
trust  he  has  credited  himself  with  the  funds  as  paid  over 
to  himself  as  guardian,  he  is  liable  as  guardian  because 
estopped  to  deny  the  truth  of  his  own  entry,  and  also 
because  it  was  his  duty  as  guardian  to  enforce  payment 
of  the  ward's  funds  from  the  previous  trust,  and  any 
other  guardian  presumptively  would  have  done  so.  If 
the  defalcation  actually  occurred  during  the  period  of 
the  previous  trust,  it  may  often  happen  that  the  guardian 
is  liable  in  both  capacities :  as  administrator  or  executor 
because  of  the  actual  default  committed  by  him  in  that 
capacity,  and  as  guardian  because  of  his  failure  to  take 
proper  steps  for  the  enforcement  of  the  rights  of  the 
ward.50 


method  of  direct  collection.  Land- 
meteor's  Appeal,  supra. 

As  to  the  standard  of  diligence 
to  be  applied,  see  ante,  note  36. 

49— U.  S.  F.  &  G.  Co.  v.  Smith, 
40  Ind.  Ap.  136;  Mattoon  v.  Cow- 
ing, 13  Gray  (Mass.)  387;  Sargent 
▼.  Wallis,  67  Tex.  483;  Haskell  v. 
Jewell,  59  Vt.  91;  Martin  y,  Davis, 


80  Wise  376;  Hutson  v.  Jenson, 
110  Wise.  26. 

50— State  t.  Whitehouse,  80  Conn, 
111;  Re  Noll,  10  App.  Div.  (N.  Y.) 
356;  Re  Brown,  72  Hun  (N.  Y.) 
160. 

In  Carroll  v.  Boeley,  6  Yerg. 
(Tenn.)  220,  27  Am.  Dec.  460,  it 
was  held  that  where  the  adminis- 
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For  such  reasonable  labor  by  the  ward  as  is  incident 
to  his  training  in  habits  or  industry  or  his  position  in 
•the  guardian's  family,  the  guardian  is  not  liable  to  ac- 
count to  him ;  but  if  the  labor  entirely  or  partially  com- 
pensated the  guardian  for  the  board  furnished  by  him 
>to  the  ward,  it  should  be  taken  into  account  in  fixing  the 
allowance  for  such  board.  And  if  the  ward  regularly 
•worked  for  the  guardian  so  as  to  earn  substantial  Wages, 
of  course  the  guardian  will  be  liable  to  account  to  him 
therefor.51 

On  the  credit  side  of  the  account  the  guardian  will  be 
allowed  all  expenses  properly  incurred  in  the  execution 
of  his  trust,  such  as  repairs,  taxes  and  insurance,  and  all 
sums  rightfully  chargeable  to  the  ward's  estate  and  paid 
by  the  guardian.  This  will  include  the  legal  expenses  of 
the  guardianship,  and  the  cost  of  any  litigation,  if  the 
guardian  has  acted  reasonably  and  prudently  for  the 
ward's  interest  in  suing  or  defending." 


trator  had  settled  his  estate,  and 
should  have  remitted  to  himself  as 
guardian,  but  failed  to  do  so,  he 
was  liable  as  guardian  and  not  as 
administrator.  In  State  v.  Branch, 
134  Mo.  592,  36  Am.  St.  Rep.  533, 
and  in  Re  Switzer,  201  Mo.  66,  119 
Am.  St.  Rep.  731,  in  the  same  situ- 
ation, it  was  held  that  the  former 
trustee  was  liable,  and  the  guar- 
dian not  liable.  With  this  seems 
to  agree  Conkey  v.  Dickinson,  13 
Mete.  (Mass.)  51. 

The  true  rule  would  seem  to  be, 
as  stated  in  the  text,  that  the  de- 
linquent should  be  liable  in  both 
capacities;  as  administrator,  for 
having  failed  to  pay  over  the  funds 
in  his  hands;  and  as  guardian,  for 
having  failed  to  collect  sums  due 
to  him. 

51— Haskell  v.  Jewell,  59  Vt.  91; 
Phillips  v.  Davis,  2  Sneed  (Term.) 
620,  62  Am.  Dec  472. 


The  guardian  must  account  for 
the  value  of  the  ward's  labor  if  it 
has  been  a  source  of  substantial 
profit  to  him.  "While  guardians 
should  encourage  habits  of  indus- 
try in  their  wards,  they  have  no 
right  to  profit  by  them."  Beam's 
Appeal,  96  Pa.  St.  74. 

As  to  wages  which  the  ward  col- 
lected and  voluntarily  spent  upon 
the  family  expenses  of  himself  and 
his  sisters,  see  Shurtleff  ▼.  Rile, 
140  Mass.  213. 

52 — Kingsbury  v.  Powers,  131 
I1L  182;  Re  Tolifaro,  113  Iowa  747; 
Epperson  v.  Nugent,  57  Miss.  45, 
34  Am.  Dec.  434;  Pyatt  v.  Pyatt, 
44  N.  J.  Eq.  491. 

But  not  the  expense  of  litigation 
which  was  caused  chiefly  by  his  own 
fault.  Blake  v.  Pegram,  109  Mass. 
541;  Re  Mulholland,  154  Pa.  St. 
441. 
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The  primary  object  of  the  guardianship  is  to  provide 
for  the  proper  maintenance  and  education  of  the  ward; 
and  if  the  ward  has  sufficient  means  to  make  it  proper, 
or  if  the  circumstances  make  it  necessary,  to  support  him 
from  the  estate,  proper  charges  for  board  and  education 
furnished  or  procured  by  the  guardian  will  be  allowed. 

Expenditures  for  the  ward 's  support  should  be  limited 
if  possible  to  the  income,  and  it  has  been  held  in  Eng- 
land and  in  many  of  the  United  States  that  expenditures 
in  excess  of  income  will  not  be  allbwed  unless  they  were 
ordered  by  the  court,  except  in  cases  of  extreme  neces- 
sity.68 But  the  better  modern  rule  seems  to  be  that  the 
limitation  of  expenditures  for  support  to  the  income  is 
merely  a  rule  of  caution,  and  that  such  expenditures  as 
were  required  for  the  proper  support  and  education  of 
the  ward  will  be  approved,  although  they  involved  an  en- 
croachment on  the  principal  of  the  fund,  and  were  not 
ordered  in  advance  by  the  court.54 

There  is  thus  important  qualification  to  the  right  of 
the  guardian  to  charge  for  the  support  of  the  ward :  that 
if  the  guardian  be  also  the  ward 's  father,  he  will  not  be 
allowed  to  charge  the  account  with  such  expenditures, 
since  it  is  the  father's  primary  duty  himself  to  support 
his  minor  child;  and  on  the  same  principle,  payments 
made  by  a  guardian  to  the  ward's  father  for  support  will 
not  be  allowed.65 


53 — Hudson  r.  Newton,  83  Ark. 
223;  McDowell  v.  Caldwell,  2  Mc- 
Cord  Eq.  (S.  C.)  43,  16  Am.  Dec. 
635;  Villard  v.  Robert,  2  Strobh. 
Eq.  (S.  C.)  40,  49  Am.  Dec.  654; 
Beeler  v.  Dunn,  3  Head  (Tenn.)  87, 
75  Am.  Dec.  761;  Phillips  v.  Davis, 
2  Sneed  (Tenn.)  520,  62  Am.  Dec. 
472;  Windon  v.  Stewart,  43  W.  Va. 
711. 

54— Boyes's  Estate,  151  Cal.  143; 
Davis  v.  Harkness,  6  111.  173,  41 
Am.  Dee.  184;   Dawes  v.  Howard, 


4  Mass.  97;  Duffy  v.  Williams,  133 
N.  C.  195 ;  Cutting  ▼.  Sherzinger,  40 
Ore.  353;  Olsen  v.  Thompson,  77 
Wise.  666. 

For  a  full  citation  and  analysis 
of  the  cases,  see  15  Am.  &  Eng. 
Encyc,  2nd  ed.,  100-101.  It  will  ap- 
pear therefrom,  as  well  as  by  the 
cases  selected  in  note  53,  supra, 
that  the  strict  rule  is  practically 
confined  to  the  southern  states. 

55— Windon  y.   Stewart,  49  ft* 
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But  if  the  father  is  so  poor  as  to  be  unable  to  support 
the  ward,  or  if  the  ward's  fortune  is  so  far  superior  to 
the  father's  means  that  he  ought  to  have  a  better  mainte- 
nance and  education  than  the  father  is  able  to  give  him, 
the  court  will  make  an  allowance  to  the  father  from  the 
ward's  estate.56 

The  courts  look  more  favorably  upon  the  claim  of  a 
widowed  mother  for  her  child's  support  than  on  that  of 
the  father ;  she  is  commonly  considered  not  under  obliga- 
tion to  support  from  her  own  resources  or  by  her  own 
labor  a  child  who  has  sufficient  means  of  his  own,  and  is 
therefore  permitted  to  charge  the  ward's  estate  for  the 
expenses  of  his  board  and  education.57 


Va.  711;  Presley  v.  Davis,  7  Rich. 
Eq.  (S.  C.)  105,  62  Am.  Dec.  396. 

The  father  will  not  be  allowed 
sufficient  to  support  other  children 
and  a  second  wife  in  a  style  suited 
to  the  ward's  fortune;  to  allow 
his  ward's  proportionate  part  of 
the  cost  of  the  establishment  is  the 
utmost  that  will  be  done.  Mc- 
Knight  t.  Walsh,  23  N.  J.  Eq.  136. 

56— Watts  v.  Steele,  19  Ala.  666, 
54  Am.  Dec.  207;  Bedford  v.  Bed- 
ford, 136  111.  354;  McGreary  v.  Mc- 
Greary,  189  Mass.  539;  Hoga  v. 
Look,  134  Mich.  361;  Evans  v. 
Pearce,  15  Gratt.  (Va.)  513,  78 
Am.  Dec.  635. 

But  if  the  parents  were  in  com- 
fortable circumstances  and  sup- 
ported their  children  in  the  family 
with  no  thought  of  charging  there- 
for, they  will  not  be  allowed  to 
charge  for  the  past  expenditures  af- 
terward, when  they  become  poor. 
Re  Tolifaro,  113  Iowa  747. 

57— Ellis  v.  Soper,  111  Iowa  631; 
Re  Beisel,  110  Cal.  270;  Com.  v. 
Lee,  120  Ky.  433;  Melanefey  v. 
ODriscoll,  164  Mass.  422;  Re  Be- 
sondy,  32  Minn.  385,  50  Am.  Rep. 


579;  Guion  v.  Guion,  16  Mo.  48,  57 
Am.  Dec.  223. 

The  mother  can  only  charge  for 
actual  outlay;  not  for  her  services 
in  the  care  of  a  young  child.  Kee- 
ney  v.  Henning,  64  N.  J.  Eq.  65. 

Where  she  received  the  child's 
labor  and  wages,  and  had  the  use 
of  its  real  estate,  and  kept  no  ac- 
count of  credits  or  charges,  she 
will  not  be  allowed  to  charge  for 
support.  Re  Livernois,  78  Mich. 
330. 

Where  the  mother  stated  in  her 
first  annual  account  that  the 
wards  were  living  with  her  and  she 
should  make  no  charge  for  their 
board  and  clothing,  her  sureties  can- 
not claim  a  credit  for  board.  Hut- 
son  v.  Jenson,  110  Wise  26. 

Whether  or  not  a  mother  is 
obliged  to  herself  support  her 
wards  having  property,  it  is  cer- 
tainly her  right  to  do  so;  and  her 
creditors  cannot  demand  that  she 
be  credited  with  their  support  in 
settling  her  guardianship  account. 
Hanford  v.  Prouty,  133  I1L  339. 

For  an  elaborate  opinion  by  the 
vice-chancellor!    holding    that    the 
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If  the  guardian  takes  the  ward  into  his  own  family, 
or  if  he  lives  in  the  family  of  some  relative  who  has 
assumed  a  parental  relation  to  him,  the  question  is  one 
of  more  difficulty.  Prima  facie  there  is  no  obligation 
upon  such  persons  to  support  the  ward,  and  they  may  be 
allowed  for  the  expenses  of  his  maintenance ;  but  if  from 
the  relationship  of  the  parties,  the  mode  in  which  the 
ward  was  treated,  the  benefit  received  from  his  labor, 
the  declarations  of  the  one  caring  for  him,  and  the 
other  circumstances  of  the  case,  an  intention  not  to 
charge  for  his  maintenance  is  reasonably  to  be  imputed 
to  the  quasi  parent,  he  will  not  be  allowed  afterwards 
to  recall  the  gift  and  claim  an  allowance.68 

The  items  of  expenditure  allowed  for  the  ward 's  main- 
tenance and  education  differ  so  much  with  the  amount 
of  the  estate  and  the  needs  of  the  ward  that  no  general 
rules  can  be  stated.  Economy  is  not  to  be  regarded  as 
the  sole  or  primary  consideration,  but  rather  the  bring- 
ing up  of  the  ward,  so  as  to  fit  him  for  the  position  in  life 
which  he  is  to  fill,  if  the  amount  of  his  estate  permits  it. 
A  broad  field  of  discretion  is  therefore  given  to  the  court 
to  determine  the  scale  of  expenditure  which  is  proper,  in 
view  of  the  amount  of  the  ward's  estate  and  the  future 
position  for  which  he  should  be  trained. 


widowed  mother's  duty  is  co-exten- 
sive with  that  of  the  father,  see 
Ailing  v.  Ailing,  52  N.  J.  Eq.  92. 
But  this  opinion  seems  hardly  con- 
sistent with  the  prior  decision  of 
the  Court  of  Errors  and  Appeal  in 
Pyatt  ▼.  Pyatt,  46  N.  J.  Eq.  285. 
58 — Gerdes  v.  Weiser,  54  Iowa 
691,  37  Am,  Rep.  229.  Gerdes  v. 
Weiser  and  Barnes  v.  Ward,  Bus- 
bee  Eq.  (N.  C.)  93,  57  Am.  Dec. 
590,  were  cases  where  the  guardian 
was  a  stepfather.  McDowell  v. 
Caldwell,  2  McCord  Eq.  (S.  C.)  43, 
16  Am.  Dec.  635,  was  the  case  of 
a  brother-in-law,  and  Alexander  v. 


Hillebrand,  140  Mich.  490,  112  Am. 
St.  Rep.  417,  of  a  brother. 

For  an  interesting  case  where 
payments  by  the  guardian  to  a 
step-father  were  questioned,  see 
Brown's  Appeal,  112  Pa.  St.  18. 

In  State  v.  Slevin,  93  Mo.  253, 
3  Am.  St.  Rep.  526;  Otis  v.  Hall, 
117  N.  Y.  131;  and  Abrams  v.  U.  S. 
F.  ft  G.  Co.,  127  Wise.  579,  115  Am, 
St.  Rep.  1091,  5  L.  R.  A.  (N.  S.) 
575,  the  guardian,  not  a  relative, 
took  the  ward  into  his  family  and 
was  held  to  stand  in  loco  parentis* 

Where  a  guardian  took  a  child 
from  his  mother  who  was  willing  to 
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For  all  losses  of  funds  which  have  occurred  without 
negligence  on  the  part  of  the  guardian  he  is  entitled  to 
credit.  But  any  credit  claimed  for  the  loss  of  money 
or  invested  funds  will  raise  the  entire  question  of  the 
elercige  by  the  guardian  of  that  degree  of  care  which 
the  law  requires  of  hirti.g> 

The  last  credit  in  a  guardian's  account  will  ordinarily 
be  his  compensation  for  the  discharge  of  the  trust.  He 
is  entitled  to  credit  himself  with  a  reasonable  compensa- 
tion for  the  time  spent  by  him,  and  for  his  care  and 
supervision  of  the  estate.  In  some  jurisdictions  the  com- 
pensation is  a  fixed  commission,  regulated  by  statute. 
In  the  absence  of  a  statutory  rule  it  is  to  be  fixed  in  the 
discretion  of  the  court  to  which  the  account  is  rendered 
in  view  of  the  services  rendered  by  the  guardian  and  of 
all  the  circumstances  of  the  estate.  Gross  breach  of  his 
duty  by  the  guardian  is  sometimes  punished  by  a  total 
disailowanee  of  compensation/0 


rapport  him  at  her  own  cost,  and 
kept  him  in  hii  own  family  in 
idleness,  he  cannot  charge  for  his 
support.  Clark  v.  Clark,  8  Paige 
Ch.  (N.  Y.)   152,  35  Am.  Dec.  67$. 

59 — See  the  cases  cited  in  notes 
36  and  47. 

For  a  review  of  the  cases  aris- 
ing from  investment  in  confederate 
funds  by  guardians  in  the  confed- 
erate states,  and  the  consequent 
losses,  see  15  Am.  &  Eng.  Encyc, 
2nd  ed.,  108. 


60 — The  considerations  affecting 
the  rate  of  compensation  proper  to 
be  allowed  are  well  discussed  in 
Gott  v.  Culp,  45  Mich.  265.  Com- 
pensation was  disallowed  in  Glass- 
well  t.  Glasswell,  147  CaL  510; 
Pyatt  ▼.  Pyatt,  44  N.  J.  Eq.  491; 
Albert's  Appeal,  128  Pa.  St  613, 
and  Scheib  r.  Thompson,  23  Utah 
564. 


PART  III 


THE  LAW  OF  MASTER  AND  SERVANT 


CHAPTER  XVI. 
MASTEE  AND  SERVANT.  I. 

THE  NATURE,  FORMATION  AND  CONTINUANCE  OF  THE  RELATION. 

§148.  The  relation  of  this  topic  to  the  subject  of 
domestic  relations.  The  relation  of  the  law  of  master 
and  servant  to  the  general  legal  subject  of  domestic  rela- 
tions is  somewhat  different  from  that  of  the  other  subor- 
dinate topics  which  have  been  discussed.  Domestic  Rela- 
tions, by  the  very  meaning  of  the  phrase,  includes  the 
relations  of  the  family,  of  the  home ;  that  is,  the  relations 
of  husband  and  wife,  parent  and  child,  guardian  and 
ward.  In  the  treatment  of  the  subject  in  the  older  books, 
there  was  added  to  the  above  subdivisions  that  of  master 
and  servant,  the  servant  who  was  -had  in  mind  being  the 
menial  servant  of  the  household,  or  the  apprentice,  who 
commonly  lived  in  his  master's  family,  and  had  a  quasi- 
filial  relation  to  him. 

Blackstone  says  there  are  four  species  of  servants :  first, 
menial  servants;  second,  apprentices;  third,  laborers 
who  are  casually  employed ;  fourth,  stewards,  bailiffs  and 
factors;  and  to  the  entire  statement  of  the  law  relating 
to  master  and  servant  he  devotes  eleven  pages.1 

Today  apprentices,  in  the  older  sense,  are  almost  un- 
known; menial  servants,  as  a  peculiar  social  class  whose 
rights  were  fixed  by  status  or  custom  rather  than  by  con- 
tract, are  also  almost  unknown  to  the  law;  stewards, 
bailiffs  and  factors,  have  come  to  be  treated  under  the 

1— I  Bl.  Com.,  pp.  422-432. 

887 
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head  of  agency,  rather  than  under  that  of  master  and 
servant;  while  Blacks  tone's  class  of  laborers,  casually 
employed,  and  not  within  the  home,  has  evolved  into  the 
class  of  workmen  or  employees,  whose  rights  now  form 
the  subject  of  text  books  in  many  large  volumes,  and  the 
law  relating  to  whom  covers  such  burning  modern  topics 
as  the  right  to  strike,  the  boycott,  the  blacklist,  the  em- 
ployer's liability  or  the  workmen's  right  to  compensation 
for  injuries,  and  the  constitutionality  of  the  statutes 
which  are  constantly  being  passed  to  establish  or  alter 
the  law  on  these  subjects. 

The  topic  belongs  to  the  law  of  domestic  relations  only 
by  virtue  of  ancient  tradition. 

Let  us,  therefore,  pass  to  the  ultra-modern  topic  of 
employer  and  employee  by  way  of  the  almost  obsolete 
topics  of  apprentice  and  menial  servant. 

§  149.  Apprenticeship.  A  century  ago,  the  common 
mode  of  training  a  young  man  for  usefulness  was  by 
indenturing  him  as  an  apprentice  to  be  supported  and 
taught  some  useful  art  or  trade  by  the  master,  and  to 
render  faithful  service  to  him  in  such  trade. 

The  apprentice  was  usually  a  minor  when  so  inden- 
tured, and  the  agreement,  which  must  be  by  deed,  was 
executed  by  the  parent  or  guardian  and  by  the  master, 
but  must  have  the  signature  also  of  the  minor  himself. 
Children  who  were  neglected  or  abandoned  by  their  par- 
ents, or  who  were  inmates  of  charitable  institutions,  were 
indentured  by  some  public  magistrate  or  by  the  managers 
of  the  institutions. 

The  terms  of  the  contract  were  prescribed  by  statute, 
and  the  relation  was  really  one  of  status,  rather  than  of 
pure  contract.  Thus,  it  must  be  provided  that  the  master 
should  teach  the  apprentice  the  art  or  trade  for  which 
he  was  indentured,  and  must  also  provide  for  his  main- 
taining him.  The  relation  was  a  personal  one;  the 
master  could  not  assign  it,  and  by  his  death  it  ceased  t? 
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bind  the  apprentice.  The  most  striking  difference  of 
this  contract  or  status  from  that  which  is  created  by  the 
modern  contract  of  hiring  was  that  the  master  took  his 
apprentice  for  better  or  worse;  thongh  he  became  sick 
and  unable  to  perform  any  labor,  the  master  was  not 
released  from  his  obligation.  It  was  even  held  that  the 
apprentice's  refusal  to  labor,  or  his  stealing  from  the 
master,  did  not  justify  the  latter  in  refusing  to  go  on 
with  his  contract.  The  master's  remedy  in  case  of  mis- 
conduct was  by  appeal  to  the  courts,  who  might  punish 
the  ward  for  his  contumacy  and  might  cancel  the  in- 
denture. The  master  also  had  the  right  of  corporal 
punishment  of  the  apprentice.* 

This  relation,  with  its  peculiar  incidents,  is  now  prac- 
tically obsolete.  Many  manufacturers  have  a  class  of 
employees  called  apprentices,  who  have  not  yet  learned 
the  trade,  and  are  paid  partially  or  wholly  by  the  instruc- 


2— -Power?  v.  Ware,  2  Pick. 
(Mass.)  451.;  Butler  v.  Hubbard,  5 
Pick.  (Mass.)  250;  Reidell  v. 
Morse,  10  Pick.  (Mass.)  358;  Peters 
v.  Lord,  18  Conn.  337;  Fenn  v.  Ban- 
croft, 40  Conn.  216;  Thorpe  v.  Ran- 
kin, 10  N.  J.  L.  36,  36  Am.  Dec. 
531;  Com.  v.  Coyle,  160  Pa.  St.  36, 
40  Am.  St.  Rep.  708,  24  L.  $»  A, 
052;  Anderson  v.  Young,  54  S.  C. 
386,  44  Li  R.  A.  277. 

A  contract  of  apprenticeship 
signed  by  an  infant  with  his 
father's  approval,  though  contain* 
ing  a  provision  for  forfeiture  of 
wages  earned  by  subsequent  breach 
of  the  contract,  is  valid  on  common 
law  principles  as  a  contract  fpr 
necessaries.  Pardey  v.  American 
Ship  Windlass  Co.,  20  R.  I.  147,  78 
Am.  St.  Rep.  844;  Woodruff  v.  Lo- 
gan, 6  Ark.  276,  42  Am.  Dee.  605. 
Contra,  Clark  v.  Goddard,  30  Ala. 
164,  84  Am.  Dec.  177. 

An  interesting  relic  of  early  Con- 


necticut sentiment  is  found  in  the 
opinion  In  Warner  v.  Smith,  8 
Conn.  14  (1830),  concerning  a  mas- 
ter who  compelled  his  apprentice 
to  work  unnecessarily  on  Sunday. 
"From  such  an  apprenticeship  it 
was  right,  *  *  *  it  was  the 
duty  of  the  ward  to  escape,  and  of 
the  guardian  to  receive  him.  The 
defendant  as  guardian  *  *  * 
would  have  been  liable  to  removal  if 
he  had  neglected  to  snatch  him  from 
this  school  of  corruption,  and  check 
his  career  on  the  road  to  ruin." 

Old  statutes  still  unrepealed  in 
some  of  the  states  (e.  g.,  Conn. 
Gen.  Stat.  1002,  f  4688)  provide  for 
the  pursuit  and  return  \o  the  mas- 
ter of  runaway  apprentices;  and  in 
Boaler  v.  Cummines,  5  Pa.  L.  J. 
246,  1  Am.  L.  Reg.  654,  3  Fed.  Cas. 
No.  1584,  the  fugitive  slave  law 
was  held  to  be  applicable  to  a 
runaway  apprentice. 
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tiQn  they  receive ;  but  the  contracts  are  now  the  basis  of 
the  relation  and  determine  its  incidents;  and  the  rights 
of  the  parties  are  to  be  determined  by  the  provisions  of 
the  contract,  and  not  by  the  incidents  of  a  status  or  by 
the  provisions  of  a  statute. 

§150.  Menial  and  domestic  servants.  This  class 
also  of  servants  came  strictly  and  properly  within  the 
scope  of  the  title  "  Domestic  Relations ;"  and  in  the  older 
English  law  the  customs  of  such  employment  were  so 
well  established  that  the  relation  came  to  have  almost 
the  character  of  a  status,  whose  incidents  were  fixed  by 
general  custom. 

The  hiring  of  a  domestic  servant,  unless  another  term 
was  particularly  agreed  upon,  was  from  year  to  year; 
and  the  servant,  if  he  left  the  employment  without  good 
cause  during  the  year,  could  claim  no  wages  at  all.  The 
employer,  however,  had  the  right  to  discharge  the  serv- 
ant upon  giving  him  a  month  *s  notice.8 

But  in  the  United  States  the  relation  which  exists  be- 
tween a  domestic  servant  and  his  employer  differs  in 
no  definite  way  from  any  other  relation  of  service. 

The  express  or  implied  contract  between  the  parties 
determines  in  every  cade  whether  the  relation  of  master 
and  servant  exists  at  all,  and,  if  so,  the  terms  of  the 
service. 

§  151.  Employer  and  employee.  But  while  contracts 
for  the  employment  of  household  servants  or  of  farm 
laborers  retain  much  of  their  original  simplicity,  the  em- 
ployees of  a  manufacturing  or  railroad  corporation,  who 
work  in  great  numbers  for  the  same  employer,  often 
handling  intricate  machinery  or  other  dangerous  prop- 
erty of  the  employer,  and  incurring  peculiar  hazards  in 
the  employment,  have  so  complex  a  relation  to  their  em- 
ployer, their  superior  officers,  their  fellow-servants,  and 

3 — Wood  on  Master  and  Servant, 
page  3)|2. 
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the  plant  upon  which  they  work,  that  a  great  body  of 
modern  and  intensely  practical  law  has  been  developed, 
arising  out  of  implied  contract,  or  rather  from  the  body 
of  legal  doctrine  worked  out  by  the  decisions  of  the 
courts,  rather  than  from  express  contract;  and  it  is  this 
that  now  we  have  chiefly  in  mind,  when  we  speak  of  the 
law  of  master  and  servant. 

Certain  simple  and  fundamental  matters:  the  forma- 
tion of  the  relation  of  master  and  servant  by  the  contract 
of  hiring,  the  servant's  right  to  receive  wages,  his  right 
to  leave  the  service,  his  master 's  right  to  discharge  him, 
and  the  effect  of  a  wrongful  quitting  by  the  servant  or  of 
a  wrongful  discharge  by  the  master,  are  common  to  all 
classes  of  employment,  and  may  properly  be  first  con- 
sidered. 

§  152.  The  implied  contract  of  hiring;  services  ren- 
dered in  the  family  relation.  It  is  seldom  that  a  question 
arises  as  to  the  formation  of  a  continuing  relation  of 
master  and  servant  by  implied  contract.  The  question 
of  the  right  to  compensation  for  a  single  act  performed 
for  another's  benefit  may  often  arise,  depending  on  the 
general  principles  of  implied  or  quasi-contract ;  but  there 
is  one  case  of  somewhat  frequent  occurrence  in  which 
implied  contract  becomes  an  important  element  in  deter- 
mining the  existence  of  a  permanent  relation  of  service, 
and  a  consequent  right  to  compensation  therefor.  That 
is  the  case  where  services  are  rendered  between  persons 
who  stand  to  each  other  in  a  family  or  quasi-family  rela- 
tion. 

It  is  evident  that  if  a  stranger  is  regularly  rendering 
to  another  such  services  as  are  ordinarily  paid  for,  the 
inference  of  a  contract  to  pay  him  therefor  is  almost 
irresistible.  If,  however,  the  parties  are  both  of  the 
same  family,  or  are  living  together  in  a  family  relation, 
especially  if  the  party  rendering  the  services  is  receiv- 
ing support  from  the  other,  the  presumption  is  reversed, 
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and  it  will  be  presumed  that  the  services  are  rendered 
gratuitously,  and  in  consideration  of  the  family  relation.4 

It  has  already  been  stated  that  if  the  parties  in  ques- 
tion are  husband  and  wife,  the  presumption  that  the 
mutual  services  rendered  by  each  to  the  other  are  gra- 
tuitous is  conclusive;  and  that  even  an  express  contract 
to  pay  for  the  services  and  help  which  each  may  render 
to  the  other  is  not  enforceable  at  law. 

But  where  the  parties  living  together  as  members  of 
the  same  family  are  not  husband  and  wife,  if  from  all 
the  facts  and  circumstances  of  the  case,  the  declarations 
of  the  parties,  the  existence  of  such  equities  as  would  nat- 
urally lead  one  to  expect,  and  the  other  to  promise  com- 
pensation, or  other  satisfactory  evidence,  the  presump- 
tion that  the  services  was  gratuitous  is  removed,  and  if 
the  trier  is  convinced  that  the  party  rendering  the  serv- 
ices had  reasonable  ground  to  expect  compensation,  a 
contract  to  pay  such  compensation  will  be  implied.5 
Such  claims  are  often  asserted  and  sometimes  allowed 
in  the  course  of  settlement  of  the  estates  of  deceased 


4— Diabrow  v.  Durand,  54  N.  J. 
L.  $43,  33  Am.  St.  Rep.  678;  Collar 
v.  Patterson,  137  111.  403;  Williams 
v.  Hutchinson,  3  N.  Y.  312,  53  Am. 
Dec.  301;  Mover's  Appeal,  112  Pa. 
St.  290;  Sawyer  v.  Hebard,  58  Vt. 
375. 

The  presumption  rests  on  mem- 
bership of  the  same  household  and 
not  on  relationship;  hence  as  be- 
tween a  son  and  father  having  sepa- 
rate families  the  ordinary  pre- 
sumption exists  that  services  are  to 
be  paid  for,  and  not  the  contrary 
presumption  based  on  the  family  re- 
lation. Page  v.  Page,  73  N.  H. 
305. 

5 — Salvador  v.  Feeley,  105  Iowa 
478;  Spencer  v.  Spencer,  181  Mass. 
471;  Renninger*s  Appeal,  118  Pa. 
St.  20. 


In  cases  where  the  beneficiary  was 
insane  or  idiotic,  and  laborious  and 
necessary  services  have  been  ren- 
dered by  relatives,  under  such  cir- 
cumstances that  it  is  to  be  sup- 
posed that  the  beneficiary  would 
have  desired  to  make  compensation 
if  possessed  of  ordinary  reason,  com- 
pensation has  been  allowed,  although 
an  actual  agreement  for  such  com- 
pensation on  the  part  of  the  bene- 
ficiary was  out  of  the  question. 
Reando  v.  Misplay,  90  Mo.  251,  59 
Am.  Rep.  13;  Bell  v.  Rice,  50  Nebr. 
547;  Key  v.  Harris,  116  Tenn.  161. 

Mason  v.  Dunbar,  43  Mich.  407, 
38  Am.  Rep.  201,  appears  to  hold 
the  contrary. 
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persons,  particularly  those  of  persons  who  have  lived 
to  an  advanced  age,  when  they  needed  the  care  and  serv- 
ices of  their  relatives,  which  may  often  have  been  ren- 
dered without  any  express  contract  for  compensation, 
and  yet  under  such  circumstances  as  fairly  gave  the  right 
to  expect  compensation  for  the  services,  and  fairly  im- 
posed on  the  deceased  person  the  equitable  obligation  to 
render  such  compensation. 

Where  one  renders  services  to  another  upon  the 
promise  of  the  beneficiary  to  repay  the  other  by  will, 
that  promise  removes  the  presumption  that  the  service 
was  gratuitous;  and,  if  the  payment  by  will  is  not  made, 
reasonable  compensation  for  the  services  which  were 
rendered  can  be  recovered  from  the  estate  on  the  im- 
plied or  quasi-contract.6 

§153.  The  implied  contract  of  hiring;  substitute 
servants.  Another  situation  which  sometimes  creates  a 
relation  of  service  by  implication  is  when  a  regularly 
employed  servant  has,  without  the  express  authority  of 
his  master,  employed  a  third  person  to  act  as  temporary 
substitute  for  him,  or  to  assist  him. 

Of  course  the  authority  of  a  servant  to  employ  such 
an  assistant  or  substitute  may  be  inferred  from  the  mas- 
ter's ratification  of  previous  acts  of  the  same  kind,  or 
from  his  knowledge  of  the  services  and  failure  to  object 
thereto,  on  the  ordinary  principles  of  implied  agency. 
But  it  is  also  held  that  if  an  emergency  arises,  by  which 
it  becomes  necessary  for  the  servant  to  obtain  temporary 
assistance,  or  by  which  he  becomes  unable  to  perform 
necessary  services  himself,  and  the  employment  of  a  sub- 
stitute is  necessary  to  protect  the  master's  interest* 
those  circumstances  will  create  an  implied  authority,  and 
the  substitute  or  assistant  so  hired  becomes  the  servant 

6— Wallace  v.  Long,  105  Ind.  522,  Robinson  v.  Raynor,  28  N.  Y.  494; 
55  Am.  Rep,  222;  Grant  v.  Grant,  Ellis  v.  Cary,  74  Wise  176,  17  Am. 
03  Conn.  530,  38  Am.  St.  Rep.  379;       St.  Rep.  125,  4  L.  R.  A.  55. 
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of  the  master,  entitled  to  the  rights  and  exposed  to  the 
obligations  of  the  service  which  he  has  accepted.7 

But  if  there  were  neither  any  authority  implied  from 
the  master's  acts,  nor  any  emergency  requiring  the  em- 
ployment of  the  substitute  or  assistant,  and  the  outsider 
volunteered  to  perform  some  labor  in  the  master's  serv- 
ice, or  the  servant  employed  him  for  his  own  pleasure 
or  advantage,  the  relation  of  master  and  servant  does 
not  exist  between  such  volunteer  and  the  original  em- 
ployer.6 Even  in  this  case,  however,  the  volunteer,  who 
has  placed  himself  in  the  position  of  a  servant  will 
have  po  greater  rights  than  if  he  had  been  regularly 
employed;  it  follows  that  he  will  be  exposed  to  the 
defenses,  such  as  assumption  of  the  risk  or  the  fellow 
servant  rule,  which  exist  between  master  and  servant.9 


§  154  The  express  contract  of  hiring;  the  right  to 
strike.  While  the  ancient  English  rule  was  that  an  in- 
definite contract  of  hiring  constituted  a  contract  for  one 
year,  and,  if  the  employment  was  continued,  from  year 
to  year,  the  modern  American  rule  is  rather  that  an 
indefinite  contract  of  hiring  is  terminable  by  either  party 
at  will.    Thus,  the  mistress  and  her  household  servant, 


7— Wischam  v.  Kickarda,  186  Pa. 
St  109,  20  Am.  St.  Rep.  900,  10 
L.  R.  A.  97;  Fox  v.  Chicago  R.  Co., 
86  Jowa  368,  17  L.  R.  A.  289;  Aga 
v.  Harbach,  127  Iowa  144,  109  Am. 
St.  Rep.  377,  4  Anno.  Cas.  441; 
Wyman  v.  Berry,  106  Me.  43,  20 
Anno.  Cas.  439;  Longa  v.  Stanley 
Hod  Elevator  Co.,  69  F.  J.  L.  31; 
Marks  v.  Rochester  $.  Co.,  146  N. 
¥.  181;  Johnson  v.  Ashland  Water 
Co.,  71  Wise.  553,  5  Am.  St.  Rep. 
243,  77  Wise  61. 

But  it  was  held  in  Mclntire  R.  Co. 
v.  Bolton,  4^  Ohio  St.  224,  54  Am. 
Rep.  803,  that  one  who  assists  de- 
fendant's servant  in  an  emergency, 
not  officiously  and  without  expecta- 


tion of  pay,  having  himself  an  inter- 
est in  the  doing  of  the  work,  and  is 
injured  by  a  servant's  negligence,  is 
not  barred  of  recovery  by  the  fel- 
low-servant rule. 

8— Welch  v.  Maine  Central  R. 
Co.,  86  Me.  252,  25  L.  R.  A.  658; 
Langan  v.  Tyler,  51  C.  a  A.  78; 
Shea  v.  Gurney,  163  Mass.  184,  47 
Am.  St.  Rep.  446. 

9 — Mclntire  R.  Co.  v.  Bolton,  43 
Ohio  St.  224,  54  Am.  Rep.  803;  Os- 
borne v.  Knox,  68  Me.  49,  28  Am. 
Rep.  16;  Barstow  v.  Old  Colony  R. 
Co.,  143  Mass.  535;  New  Orleans 
R.  Co.  v.  Harrison,  48  Miss.  112,  12 
Am.  Rep.  356;  Longa  v.  Stanley 
Hod  Elevator  Co.,  69  N.  J.  L.  31. 
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and  the  mill-owner  and  the  mechanic  whom  he  puts  into 
his  mill,  if  there  is  no  express  agreement  as  to  the  contin- 
uance of  the  serivce,  alike  have  the  right  to  quit  on  one 
side,  or  to  discharge  the  servant  on  the  other,  at  any 
time,  subject  sometimes  to  special  agreement  or  pre- 
vailing custom  requiring  a  certain  number  of  days1 
notice. 

It  is  on  this  unquestioned  right  to  quit  the  service  at 
any  time,  at  the  employee's  own  pleasure,  for  reasons 
which  no  one  has  the  right  to  judge  except  himself,  that 
the  right  to  strike  is  based;  and  this  right,  that  is,  the 
right  of  one  man  or  of  any  number  of  men,  of  a  number 
of  men  acting  upon  a  special  agreement  made  at  the 
time,  or  acting  under  the  permanent  agreement  of  a 
trades-union  and  under  the  direction  of  the  officers  of 
the  union,  to  quit  work  at  their  pleasure,  unless  some 
term  of  service  is  fixed  by  the  contract,  is  now  almost 
universally  recognized.10 

§  155.  The  employer's  right  to  discharge.  The  same 
statement  applies  with  equal  force  to  the  right  of  the 
employer  to  employ  a  man,  or  not  to  employ  him,  at  his 
pleasure;  and  to  determine  freely  for  himself,  and  for 
whatever  reasons  may  seem  good  to  him,  whether  he  will 
or  will  not  continue  to  employ  a  man  whom  he  has  hitherto 
employed.11    Therefore  it  is,  on  the  one  hand,  the  ab- 


10 — Parkinson  v.  Building  Trade* 
Council,  154  CaL  181,  21  L.  R.  A. 
(N.  S.)  550,  16  Anno.  Gas.  1165; 
Allen  v.  Flood,  1898  A.  0.  1,  17 
Eng.  Rul.  Cas.  285;  Karges  Furni- 
ture Co.  v.  Amalgamated  Union,  165 
Ind.  421,  2  L.  R.  A.  (N.  S.)  788, 
6  Anno.  Gas.  829;  Jersey  City 
Printing  Co.  v.  Cassidy,  63  N*.  J. 
Eq.  759;  Natl.  Protective  Associa- 
tion y.  dimming,  170  N.  T.  315,  88 
Am.  St.  Rep.  648,  58  L.  R.  A.  135; 
Long  Shore  Printing  Company  v. 
Powell,   26   Ore.   527,   46   Am.   St 


Rep.  640,  28  L.  R.  A.  464}  Waddey 
Company  v.  Richmond  Typographi- 
cal Union,  105  Va.  168,  5L.R.A, 
(N.  S.)  792,  8  Anno.  Cas.  798.  frit 
see  the  Massachusetts  and  Illinois 
decisions  referred  to  in  the  next  sec- 
tion, and  cited  in  note  13, 

See  the  very  able  discussion  by 
Mr.  Justice  Harlan  of  the  right  to 
strike  as  applied  to  railroad  work, 
in  Arthur  v.  Oakes,  11  C.  C.  A,  209, 
25  L.  R.  A.  414. 

11— Coffeyrille  Vitrified  Brick  * 
Tile  Company  v.  Perry,  69  Kana. 
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solute  right  of  the  men  to  quit,  because,  for  instance,  the 
employer  is  hiring  non-union  men,  with  whom  they,  as 
union  men,  are  not  willing  to  work;  and,  oil  the  other 
hand,  the  absolute  right  of  the  employer  to  refuse  to  hire 
a  certain  man  or  men  for  whatever  reasons  he  pleases, 
including  the  reason  that  they  are  union  men,  or  are 
non-union  men,  and  that  he  does  not  wish  to  hire  men  of 
that  class,  whichever  it  may  be. 

This  doctrine  of  freedom  of  contract  on  both  sides  was 
very  powerfully  stated  in  the  opinion  of  the  Supreme 
Court  of  the  United  States,  written  by  Mr.  Justice  Harlan, 
in  Adair  v.  The  United  States.12  All  the  justices  except 
McKenna  and  Holmes  concurred  in  the  opinion ;  the  de- 
cision was  that  it  was  not  within  the  constitutional  power 
of  congress  to  make  it  criminal  for  a  railroad  officer  to 
discharge  an  employee  because  he  was  a  member  of  a 
labor  union.  The  gist  of  the  opinion  is  in  the  words  fol- 
lowing: "While  the  right  of  liberty  and  property  guar- 
anteed by  the  Constitution  against  deprivation  without 
due  process  of  law  is  subject  to  such  reasonable  restraints 
as  the  common  good  or  the  general  welfare  may  require, 
it  is  not  within  the  funotions  of  government — at  least,  in 
the  absence  of  contract  between  the  parties — to  compel 
any  person,  in  the  course  of  his  business  and  against  his 
will,  to  accept  or  retain  the  personal  services  of  another, 
or  to  compel  any  person,  against  his  will,  to  perform  per- 


187,  66  L.  R.  A.  185,  1  Anno.  Cas. 
036;  Gillespie  v.  People,  188  111. 
176,  80  Am.  St.  Rep.  176,  52  L. 
R.  A.  283;  Heywood  v.  Tillson,  75 
Me.  225,  46  Am.  Rep.  373;  State 
t.  Julow,  129  Mo.  163,  50  Am.  St. 
Rep.  443,  29  L.  R.  A.  257;  People  v. 
Marcus,  185  N.  Y.  257,  113  Am.  St. 
Rep.  902,  7  L.  R.  A.  (N.  S.)  287, 
7  Anno.  Gas.  118;  Zillmer  v.  Kreuz- 
berg,  114  Wise.  530,  91  Am.  St.  Rep. 
934,  58  L.  R.  A.  748. 
Each  of  these  cases,  except  the 


Maine  case,  holds  that  this  right 
Of  the  employer  is  a  property  right 
of  which  he  cannot  be  arbitrarily 
deprived  by  legislation,  and  conse- 
quently that  statutes  prohibiting 
him  from  discharging  men  because 
of  their  having  joined  a  labor  unt 
ion  are  unconstitutional;  agreeing 
in  that  ruling  with  the  Supreme 
Court  of  the  United  States  in  the 
case  cited  in  the  next  note. 

12—208  U.  a  161,  13  Anno.  Gas. 
764. 
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sonal  services  for  another.  The  right  of  a  person  to 
sell  his  labor  upon  snch  terms  as  he  deems  proper  is,  in 
its  essence,  the  same  as  the  right  of  the  purchaser  of  labor 
to  prescribe  the  conditions  npon  which  he  will  accept 
such  labor  from  the  person  offering  to  sell  it.  So  the 
right  of  the  employee  to  quit  the  service  of  the  employer, 
for  whatever  reason,  is  the  same  as  the  right  of  the  em- 
ployer, for  whatever  reason,  to  dispense  with  the  serv- 
ices of  such  employee.  It  was  the  legal  right  of  the 
defendant,  Adair — however  unwise  such  a  course  might 
have  been — to  discharge  Coppage  because  of  his  being 
a  member  of  a  labor  organization,  as  it  was  the  legal 
right  of  Coppage,  if  he  saw  fit  to  do  so— however  unwise 
such  a  course  on  his  part  might  have  been — to  quit  the 
service  in  which  he  was  engaged,  because  the  defendant 
employed  some  persons  who  were  not  members  of  a 
labor  organization.  In  all  such  particulars  the  employer 
and  the  employee  have  equality  of  right,  and  any  legisla- 
tion that  disturbs  that  equality  is  an  arbitrary  inter- 
ference with  the  liberty  of  contract,  which  no  government 
can  legally  justify  in  a  free  land." 

Opposed  to  the  doctrine  of  this  case,  and  to  the  great 
volume  of  decisions  based  on  the  same  principle,  is, 
however,  the  authority  of  the  Supreme  Court  of  Massa- 
chusetts, which  holds  that  "the  legality  of  a  combina- 
tion not  to  work  for  an  employer,  that  is  to  say,  of  a 
strike,  depends  (in  case  the  strikers  are  not  under  con- 
tract to  work  for  him)  upon  the  purpose  for  which  the 
combination  is  formed  •  •  •  the  purpose  for  which 
the  employees  strike;"  and  that  the  court,  and  not  the 
workmen  themselves,  is  the  judge  of  the  sufficiency  of  the 
reason,  and  the  justice  of  the  end  sought  to  be  accom- 
plished.18 

13— Reynolds  v.  Davis,  198  Mass.  v.  Walsh,  193  Mass.  572,  116  Am. 

294,  17  L.  R.  A.   (N.  S.)    162.    In  St.  Rep.   272,  6   L.   R.   A.    (N.   S.) 

that  case  a  strike  against  an  "open  1067,  7  Anno.  Cas.  638,  a  strike  to 

shop"  was  condemned.    In  Pickett  compel   the   employer  to  give   the 


348 


THE  LAW  OF  PERSONS  OB  DOMESTIC  RELATIONS 


§  156.  Strikes  to  compel  the  discharge  of  an  obnox- 
ious workman.  If,  then,  the  employees  of  a  shop  are 
union  men,  and  the  employer  puts  a  non-union  man  into 
his  shop,  the  right  of  the  men  to  quit,  singly  or  together, 
is  supported  hy  the  great  weight  of  authority. 

Let  us  suppose,  however,  that  instead  of  striking  with- 
out warning,  they  notify  the  employer  that  they  shall 
strike  unless  the  obnoxious  man  is  discharged ;  have  they, 
by  this  notice  in  advance  of  their  intention  to  exercise 
their  conceded  right,  done  any  wrongful  actf  The  nega- 
tive of  this  question  was  maintained  in  an  opinion  of 
remarkable  lucidity  and  power  by  the  majority  of  the 
New  York  court  of  appeals  (Chief  Justice  Parker  writ- 
ing the  opinion)  in  1902,  in  the  case  of  National  Protec- 
tive Association  v.  Cumming.14 

The  court  quote  with  approval  the  opinion  of  Judge 
Vann  in  the  lower  court,  as  follows:  "It  is  not  the 
duty  of  one  man  to  work  for  another  unless  he  has 
agreed  to,  and  if  he  has  so  agreed,  but  for  no  fixed  period, 
either  may  end  the  contract  whenever  he  chooses.  The 
one  may  work  or  refuse  to  work  at  will,  and  the  other 


pointing  work  to  the  masons,  as 
required  by  union  rules,  was  justi- 
fied; but  one  to  compel  the  em- 
ployer to  quit  working  on  another 
building  with  a  contractor  who  re- 
fused the  same  demand,  really  a 
secondary  boycott,  was  condemned. 
In  De  Minico  v.  Craig,  207  Mass. 
503,  the  Massachusetts  court  carried 
their  doctrine  to  a  still  greater  ex- 
treme. They  said:  "Whether  the 
purpose  for  which  a  strike  is  in- 
stituted is  or  is  not  a  legal  justi- 
fication is  a  question  of  law  to  be 
decided  by  the  court.  To  justify 
interference  with  the  rights  of 
others  the  strikers  must  in  good 
faith  strike  for  a  purpose  which 
the  court  decides  to  be  a  legal  justi- 
fication for  such  interference/'    It 


was  accordingly  held  that  when 
workmen  had  struck  because  of 
their  unwillingness  to  work  under 
a  certain  foreman,  and  the  employer 
thereupon  reduced  his  position  and 
pay  to  that  of  a  journeyman,  he 
could  recover  damages  against  the 
strikers.  The  court  discussed  the 
reasons  for  the  workmen's  dislike 
of  the  foreman,  and  held  them  to 
be  insufficient  and  fanciful. 

O'Brien  ▼.  People,  216  IIL  354, 
108  Am.  St.  Rep.  219,  3  Anno.  Gas. 
966,  seems  to  place  the  Illinois 
court  in  harmony  with  that  of 
Massachusetts,  and  holds  a  strike 
to  compel  the  defendant  to  union- 
ize his  shop  unlawful. 

14—170  N.  Y.  315,  88  Am.  St. 
Rep.  648,  58  L.  R.  A.  135, 
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may  hire  or  discharge  at  will.  The  terms  of  employment 
are  subject  to  mutual  agreement,  without  let  or  hindrance 
from  anyone.  If  the  terms  do  not  suit,  or  the  employer 
does  not  please,  the  right  to  quit  is  absolute,  and  no  one 
may  demand  a  reason  therefor.  Whatever  one  man  may 
do  alone,  he  may  do  in  combination  with  Others,  pro- 
vided they  have  no  unlawful  object  in  view.  Mere  num- 
bers do  not  ordinarily  affect  the  quality  of  the  act. 
Workingmen  have  the  right  to  organize  for  the  purpose 
of  securing  higher  wages,  shorter  hours  of  labor,  or  im- 
proving their  relations  with  their  employers.  They  have 
the  right  to  strike  (that  is,  to  cease  working  in  a  body 
by  prearrangement  until  a  grievance  is  redressed),  pro- 
vided the  object  is  not  to  gratify  malice  or  inflict  injury 
upon  others,  but  to  secure  better  terms  Of  employment 
for  themselves." 

To  this  the  Ohief  Justice  adds:  "But  there  is,  I  take 
it,  no  legal  objection  to  the  employee's  giving  a  reason, 
if  he  has  one,  and  the  fact  that  the  reason  given  is  that 
he  refuses  to  work  with  another  who  is  not  a  member  of 
his  organization,  whether  stated  to  his  employer  or  not, 
does  not  affect  his  right  to  stop  work ;  nor  does  it  give  a 
cause  of  action  to  the  workman  to  whom  he  objects,  be- 
cause the  employer  sees  fit  to  discharge  the  man  objected 
to,  rather  than  lose  the  services  pf  the  objector.  The 
same  rule  applies  to  a  body  of  men  who,  having  organ- 
ized, for  purposes  deemed  beneficial  to  themselves  refuse 
to  work.  Their  reasons  may  seem  inadequate  to  others, 
but,  if  it  seems  to  be  in  their  interest  as  members  of  an 
organization  to  refuse  to  longer  work,  it  is  fheir  legal 
right  to  stop.  The  reason  may  no  more  be  demanded, 
as  a  right,  of  the  organization  than  of  an  individual; 
but,  if  they  elect  to  state  the  reason,  their  right  to  stop 
work  is  not  cut  off  because  the  reason  seems  inadequate 
or  selfish  to  the  employer  or  to  organized  society.  And 
if  the  conduct  of  the  members  of  an  organization  is  legal 
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in  itself,  it  does  not  become  illegal  because  the  organiza- 
tion directs  one  of  its  members  to  state  the  reasons  for 
its  conduct." 

On  the  other  hand  the  Supreme  Court  of  Massachusetts, 
first  in  Plant  v.  Woods,15  decided  in  1900  (C.  J.  Holmes 
dissenting) ,  and  again  in  Berry  v.  Donovan  16  in  1905 
unanimously  (C.  J.  Holmes  having  then  been  promoted 
to  the  United  States  Supreme  Court) ,  held  that  a  notice 
of  intention  to  strike  unless  a  certain  man  or  men  are 
discharged,  though  without  threat  or  violence  or  other 
act  of  intimidation,  is  a  malicious  wroog  against  the 
workman  objected  to;  and  if  he  is  discharged  in  conse- 
quence of  that  notice,  he  can  recover  against  the  men 
who  gave  it. 

In  Plant  v.  Woods,  the  employer  had  made  a  contract 
with  the  union  to  employ  only  union  men ;  the  defendants, 
officers  of  the  union,  notified  him  that  the  plaiptiff  was 
a  non-union  man,  and  said  that  they  insisted  pn  the  per- 
formance of  the  contract.  The  master  thereupon  dis- 
charged the  plaintiff,  and  he  was  held  to  have  a  cause  of 
action  against  the  defendants. 

This  conflict  of  views  between  the  New  York  and  the 
Massachusetts  courts,  and  the  immense  importance  of 
the  questions  involved,  both  from  a  purely  legal  and 
from  an  economic  point  of  view,  seem  to  justify  an  eff prt 
to  discover  the  exact  principle  involved  in  the  question 
whether  it  is  a  wrongful  act,  which  should  be  enjoined 
beforehand  or  punished  by  a  judgment  for  damages 
afterward,  to  procure  the  discharge  of  a  workman  by  the 
concerted  demand  of  the  trades-union,  including  or  im- 
plying a  threat  on  their  part  to  quit  wprk,  assuming  that 
violence  is  neither  practiced  nor  threatened. 

The  lucid  and  cogent  argument  cited  before  from  the 
opinion  of  Chief  Justice  Parker  puts  the  negative  answer 

15—176    Mass.    492,   79   Am.    St.      Jlep.  499,  5L.R.A.  (N.  S.)  899,  3 
Rep.  330,  51  L.  R.  A.  339.  Anno.  Cas.  738. 

16—188  Mass.  353,  108  Am.  Si. 
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to  this  question  as  strongly  as  it  can  be  put.  Resolved 
to  its  simplest  elements,  the  question  may  be  asked:  "If 
the  cook  says  to  the  master,  'I  do  not  like  the  butler,  and 
if  he  stays,  I  shall  go,9  and  the  master  thereupon  dis- 
charges the  butler  rather  than  lose  the  cook,  is  the  cook 
liable  to  be  sued  by  the  butler?' ' 

Probably  all  would  answer  this  question  in  the  negative. 

The  modern  case  of  the  trades-union  against  the  non- 
union men  differs  from  this,  first,  in  that  the  action  of  the 
cook  has  become  a  concerted  action  of  a  great  number  of 
men  acting  under  an  agreement,  and  second,  by  the  fact 
that,  by  reason  of  this  concerted  action  by  a  great  num- 
ber of  his  workmen,  so  great  injury  is  threatened  to  the 
master  that  he  is  put  under  practical  duress— compelled 
to  discharge  men  whom  he  desires  to  retain  by  the  fear 
of  consequences  so  serious  that  his  free  will  is  prac- 
tically taken  away. 

In  answering  this  question  in  its  complex  modern  form, 
the  courts  have  been  compelled  to  recognize  a  practically 
new  species  of  legal  property;  the  right  to  the  free  ex- 
ercise of  one 's  trade  or  calling. 

The  law  from  time  immemorial  has  recognized  rights 
of  property  in  material  things,  real  or  personal  estate, 
and  declared  that  the  destruction  of  such  property,  or 
any  act  of  injurious  interference  with  it,  was  actionable. 

Intangible  rights  have  also  been  protected;  such  as 
reputation,  or,  coming  nearer  to  our  topic,  rights  grow- 
ing out  of  a  personal  relation,  such  as  the  husband 's  right 
to  the  affection  and  society  of  his  wife;  the  man  who 
seduces  her  from  virtue,  or  alienates  from  the  husband 
her  affections,  is  liable  to  him  in  an  action  of  tort. 

Again,  if  one  has  a  contract  with  another,  and  a  thicd 
person  persuades  or  eompels  that  other  to  break  the 
contract,  the  injured  party  may  sue  the  wrongdoer.   This 
was  decided  in  England  in  1853,  when  a  rival  opera  man- 
ager persuaded  a  singer  to  break  a  contract,  by  which 
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she  had  agreed  to  sing  in  the  plaintiff's  theatre  and  no- 
where else.17 

In  this  case  we  are  on  clearly  defensible  ground;  it 
was  a  wrongful  act  on  the  part  of  the  singer  to  break 
her  contract,  and  the  man  who  had  hired  and  persuaded 
her  to  do  so  is  privy  to  her  wrong. 

Applying  the  same  rule  to  modern  labor  cases,  if  the 
trades-union  persuades  men  to  leave  who  are  under  con- 
tract for  an  unexpired  term,  or  forces  the  employer  to 
discharge  men  in  violation  of  a  contract,  the  case  is 
clear.  The  union  officers  are  accessories  before  the  fact 
(to  borrow  a  phrase  from  the  criminal  law)  to  a  wrong- 
ful violation  of  contract.18 

But  if,  as  usually  happens,  the  men  have  no  contract 
for  any  fixed  time,  are  working  from  day  to  day,  expecting 
to  continue  to  work  for  an  indefinite  length  of  time,  but 
having  the  right  to  leave,  or  subject  to  the  possibility  of 
being  discharged,  at  any  time,  the  case  is  altered. 

If  the  master  is  persuaded  to  discharge  them,  or  if 
they  are  persuaded  to  quit  him,  such  discharging  or  such 
quitting  work  is  not  in  itself  wrongful ;  can  then  a  third 
party  be  liable  for  inducing  the  discharge  or  the  quit- 
ting? If  the  man  who  discharges  his  workman  is  not 
liable  to  suit  therefor,  how  can  an  outsider  who  urged 
or  persuaded  him  to  do  so  be  liable?  Can  one  be  liable 
for  aiding  and  abetting  a  tort,  when  the  one  who  com- 
mits the  act  commits  no  tort?  To  the  last  question  we 
may  answer,  yes ;  if  the  man  who  committed  the  act  was 
insane,  and  another  of  sound  mind  urged  and  persuaded 

17— Lumley  v.  Gye,  2  El.  &  BL  68  Am.  St.  Rep.  203,  43  L.  R.  A. 

216,  75  E.  C.  L.  216,  1  Eng.  RuL  797;     Beekman    v.    Marsters,    195 

Cas.  706.  Mass.  205,  122  Am.  St.  Rep.  232, 

18— So.  Wales  Miners'  Federation  11  L.  R.  A.  (N.  S.)  201,  11  Anno, 

v.  Glamorgan  Coal  Co.,  1905  A.  C  Gas.  332;  Thacker  Goal  &  Coke  Go. 

239,  2  Anno.  Gas.  436,  I  Brit.  RuL  v.  Burke,  59  W.  Va.  253,  5L.R.A. 

Gaa.  1;   Read  v.  Friendly  Society  (N.  S.)  1091,  8  Anno.  Cae.  885. 
of  Stonemasons,  1902  £.  B.  88,  732; 
ttoremus  v.  Hennessy,  176  III  608, 
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him  to  the  wrong  act,  the  instigator  may  be  guilty  though 
the  actual  doer  of  the  act  is  not.  So,  on  the  assumption 
of  a  crime  being  performed  by  one  under  complete  hyp- 
nosis, the  man  who  had  reduced  him  to  mental  subjection 
and  taken  away  his  power  of  self-control  would  be  the 
principal  actor  in  the  crime. 

Besides,  if  the  man  had  been  discharged  by  the  will 
of  the  employer,  the  discharge  would  have  been  within 
the  terms  of  the  original  contract.  By  that  contract,  the 
hiring  was  to  continue  only  so  long  as  both  parties 
desired. 

But,  in  the  supposed  case,  the  employee  still  desires  the 
employment,  and  the  master  desires  to  retain  him.  The 
contract  should  therefore  by  its  terms  continue  in  force. 
But  by  the  involuntary  act  of  the  master,  forced  by 
the  duress  exercised  upon  him,  the  contract  is  terminated 
at  the  will  of  the  union ;  and  such  a  termination  is  a  viola- 
tion of  its  terms.  Whether  for  these  reasons  or  not, 
the  fact  of  the  duress  exercised  upon  the  master  has  been 
an  important  element  in  the  decisions  which  have  held  the 
trades-unions  liable. 

The  cook  was  not  liable  to  the  butler,  because  the  cook 
did  not  compel  the  master  to  discharge  the  butler,  but 
only  expressed  his  own  intention  not  to  work  with  the 
obnoxious  servant.  The  master  then  exercised  his  free 
choice.  But,  it  is  said,  when  the  notice  given  by  the  cook 
is  magnified  to  a  demand  by  a  great  trades-union  con- 
trolling most  of  the  men  in  a  trade,  the  master  is  forced 
to  yield,  his  will  is  taken  away  and  that  of  the  union 
substituted.  As.  said  in  a  recent  case  in  the  House  of 
Lords:  "It  is  all  very  well  to  talk  about  peaceable 
persuasion.    What  began  as  peaceable  persuasion  may 

become,  and  in  trades-union  disputes  generally  does 
become,  peremptory  ordering,  with  threats  open  or  covert 
of  very  unpleasant  consequences  to  those  who  are  not 
persuaded.    Calling  workmen  out  involves  very,  serious 

D.  R— 23  .... 
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consequences  to  such  of  them  as  do  not  obey.  •  •  •  A 
threat  to  call  men  ont  given  by  a  trades-union  official  to  an 
employer  of  men  belonging  to  the  union  and  willing  to 
work  with  him,  is  a  form  of  coercion,  intimidation,  moles- 
tatiom  and  annoyance  very  difficult  to  resist. '  * lft 

A  very  strong  statement  as  to  the  fear  of  violence  and 
injury  involved  in  the  threat  of  a  strike  was  made  by 
the  Massachusetts  court  in  Plant  v.  Woods. 

It  is  evident  that  the  state  of  things  here  is  very  sim- 
ilar to  that  in  the  "  secondary  boycott ;"  the  workmen 
did  not  merely  exercise  their  own  right  to  control  their 
own  actions,  but  they  compel  the  unwilling  master  to 
control  his  acts  in  accordance  with  their  will  instead  of 
his  own. 

All  our  courts  now  recognize  a  right  to  carry  on  one  *s 
trade  or  business  as  a  valuable  property  right;  on  the 
part  of  the  mechanic,  it  is  the  right  to  prosecute  his  trade, 
and  to  get  work  if  he  can  find  it  and  can  satisfy  his 
master;  on  the  part  of  the  manufacturer,  it  is  the  right 
to  carry  on  business,  and  for  that  purpose  to  hire  such 
workmen  as  are  in  the  market  seeking  employment. 

If  one  destroys  or  injures  this  right,  either  of  the 
workmen  or  of  the  employer,  by  violence  or  by  threats  of 
violence,  all  the  courts  recognize  that  this  is  a  tortious 
interference  with  another's  trade  or  calling,  which  may 
be  prevented  by  injunction  or  redressed  by  damages. 

And  the  prevailing  line  of  cases  do  not  confine  liability 
to  cases  of  actual  violence;  but  extend  it  to  such  cases 
of  compulsion  and  duress  as  actually  do  take  away  the 
free  right  of  choice  of  master  and  of  man,  and  compel 
them  against  their  will  to  discharge  their  workmen  on 
one  side,  or  to  quit  their  employer  on  the  other;  while 
to  influence  their  action  by  mere  peaceable  persuasion, 
which  leaves  the  party  addressed  really  free  to  exercise 

19 — Opinion  of  Lord  Ltndley  in 
Quinn  v.  Leatham,  1901  A.  C.  491, 
I  Brit.  Rul.  Caa.  197. 
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his  own  choice,  does  not  render  the  intruder  liable ;  since 
the  act  of  discharging  or  of  quitting  is  then  the  act  of 
the  one  who  does  it,  and  is  an  exercise  of  his  own  rights.20 
The  Massachusetts  Supreme  Court  gave  in  1908  a  very 
extreme  application  of  the  doctrine  of  duress;  holding 
that  where  a  union  had  declared  a  strike,  and  certain 
of  its  members  continued  to  work,  the  officers  of  the 
union  could  be  enjoined,  on  the  petition  of  the  employer, 
from  taking  action  to  punish  them  by  fines  levied  ip 
accordance  with  the  by-laws  of  the  union.  Ftom  this 
opinion  three  judges  dissented.21 

Another  line  of  distinction  has  been  drawn  in  some 
important  strike  and  boycott  cases.  Assuming  that  the 
right  to  be  protected  in  these  cases  is  the  right  to  exer- 
cise one  *s  own  trade  and  calling  free  from  wrongful  inter- 


20 — See  the  very  elaborate  argu- 
ment distinguishing  between  the 
voluntary  refusal  of  business  re- 
lations and  the  exercise  of  compul- 
sion upon  others  in  Booth  v.  Bur- 
gess, 72  N.  J.  Eq.  181.  Very 
numerous  cases  might  be  cited 
to  support  the  distinction  in  the 
text,  and  a  few  leading  ones  are 
given.  It  is  impossible  to  discrim- 
inate between  cases  relating  to 
strikes  and  those  relating  to  boy- 
cotts, as  the  principles  applied  in 
the  two  cases  are  practically  iden- 
tical, cases  of  both  kinds  are  free- 
ly cited  together,  and  many  of  the 
cases  involve  both  elements.  Plant 
v.  Woods,  176  Mass.  492,  79  Am. 
St.  Rep.  330,  51  L.  R.  A.  339; 
Moran  v.  Dunphy,  177  Mass.  485, 
83  Am.  St.  Rep.  229,  52  L.  R.  A. 
915;  Perkins  v.  Pendleton,  90  Me. 
166,  60  Am.  St.  Rep.  252;  Lucke 
v.  Clothing  Gutters  Assembly,  77 
Md.  396,  39  Am.  St.  Rep.  421,  19 
L.  R.  A.  408;  Gray  v.  Building 
Trades  Council,  91  Mich.  171,  103 


Am.  St.  Rep.  477,  63  L.  R.  A,  Z53; 
Beck  v.  Railway  Teamsters  Union, 
118  Mich.  497,  74  Am.  St.  Rep.  421, 
42  L.  R.  A.  407;  Hamilton-Brown 
Shoe  Company  v.  Saxey,  131  Ma 
212,  52  Am.  St.  Rep.  622;  Brtnnan 
v.  United  Hatters,  73  N.  J.  L.  729, 
118  Am.  St.  Rep.  727,  9  L.  R.  A. 
(N.  S.)  254,  9  Anno.  Cas.  $98; 
Jersey  City  Printing  Co.  v.  Caasidy, 
63  N.  J.  Eq.  759;  Er.dman  v.  Mit- 
chell, 207  Pa.  St.  79,  99  Am.  St. 
Rep.  783,  63  L.  R.  A.  534. 

Raycroft  v  Tayntor,  68  Vt.  319, 
64.  Am.  St.  Rep.  882,  33  L.  R.  A. 
225,  holds  it  not  actionable  for  the 
superintendent  of  a  quarry  from 
which  plaintiffs  employer  has  been 
taking  stones  to  refuse  permission 
to  continue  taking  stones  unless  he 
discharged  the  plaintiff,  whom  he 
thereupon  did  discharge.  This 
seems  contrary  to  the  general 
principles  stated  in  the  text. 

21— Willcutt  v.  Driscoll,  200  Mass. 
110,  23  L.  R.  A.  (N.  S.)  1*36. 
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ference,  it  is  evident  that  no  interference  is  wrongful 
which  is  merely  the  exercise  of  the  other  party's  dor- 
responding  right  to  prosecute,  protect  and  increase  his 
own  trade  or  business. 

It  is  no  actionable  wrong  for  the  large  department 
store  to  locate  among  smaller  establishments,  and  to 
ruin  them  by  offering  better  attractions  to  the  shopping 
public. 

So  it  i$  no  tort,  if  A  is  doing  a  job  for  three  dollars 
a  day,  for  B  to  offer  to  do  it  for  two  dollars  and  a  half 
a  day. 

But  it  is  held  in  some  of  the  cases  that  acts  of  inter- 
ference with  another's  trade  or  calling— which  ip  the 
case  of  the  employer  would  be  with  his  business—are 
wrongful,  although  not  prosecuted  by  directly  wrongful 
m^ans,  unless  they  are  within  the  direct  prosecution  or 
defense  of  the  party's  Qwn  trade  or  calling;  unless,  that 
is,  they  are  within  the  lines  of  due  competition.22 


22— Quinn  v.  Leatham,  1901  A.  a 
495,  1  Brit.  Rul.  Gas.  197. 

The  doctrine  stated  in  the  text 
is  especially  brought  out  by  Lord 
Shand  in  comparing  Quinn  v.  Leat- 
ham  with  Allen  v.  Flood,  1898  A. 
C.  1,  17  Eng.  Rul.  Cas.  2Q5;  Mogul 
Steamship  Go.  v.  McGregor,  189? 
A.  G.  25;  Giblan  v.  NatL  Amalga- 
mated Union,  1903  2  K.  B.  600; 
Doremus  r.  Henessy,  176  111.  6Q0, 
68  Am.  St.  Rep.  203,  43  L.  R.  A. 
797;  I/mdon  Guarantee  Go.  v.  Horn, 
206  I1L  493,  99  Am.  8t.  Rep.  185; 
Plant  v.  Woods,  176  Mass.  492,  79 
Am.  St.  Rep.  330,  51  L.  R.  A.  339; 
Globe  Ins.  Go.  v.  Firemen's  Fund 
Ins.  Go.,  97  Miss.  148,  29  L.  R.  A. 
(N.  S.)  869;  Maoauley  v.  Tierney, 
19  R.  I.  225,  61  Am.  St.  Rep.  770, 
37  L.  R.  A.  455. 

Chief  Justice  Parker  in  National 
Protective  Association  v.  Qumming 


(supra,  note  14)  dissents  from  this 
proposition,  but  his  expression  of 
opinion  is  purely  personal,  and  does 
not  control  the  decision  of  the  easeft 
The  Massachusetts  court  in  Berry 
v,  Donovan  {supra,  note  16)  denies 
that  even  competition,  except  by  an 
individual  seeking  worfe  for  himself, 
justifies  interference  with  another's 
employment. 

In  Kemp  v.  Division  241,  Amal- 
gamated Asso.,  99  N.  B.  389,  not 
yet  officially  reported,  the  Illinois 
Supreme  Court  has  adopted  the  doe- 
trine  of  Nat.  Protective  Association 
t.  dimming,  and  holds  that  the 
strengthening  of  the  labor  union 
by  compelling  outside  employees  to 
join  it  is  as  legitimate  a  cause  for 
striking  as  an  increase  of  wages 
or  shortening  of  hours.  This  changes 
the  position  supposed  to  have  been 
taken    by    that    court    in   London 
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To  Btate  it  otherwise,  that  interference  with  one  'a  trade 
or  business,  like  interference  with  tangible  property,  or 
with  one's  family  relations,  is  wrongful,  unless  justified 
by  some  lawful  interest  which  constitutes  a  privilege  of 
the  interfering  party;  and  the  point  of  difficulty  has 
come  in  determining  what  objects  it  is  one  workman's 
right,  or  the  right  of  a  union,  to  promote  by  procuring  the 
discharge  of  other  workmen. 

The  difference  of  opinion  between  C.  J.  Holmes  and  his 
associates  in  Plant  v.  Woods  turned  on  this  exact  point ; 
the  other  judges  held  that  the  threat  of  a  strike,  and  de- 
mand for  the  discharge  of  other  men,  would  be  justified 
if  the  question  of  wages  or  hours  was  at  stake,  but  not  to 
compel  the  other  men  to  join  the  union;  and  the  Chief 


Guarantee    Co.    v.    Horn,    and    in 
Doremus  v.  Hennessy,  supra. 

Striking  evidence  of  the  difficul- 
ties involved  in  these  questions*  is 
given  by  the  opinion  of  the  House 
of  Lords  in  Conway  v.  Wade,  1909 
A.  C.  506.  The  case  turned  on  the 
language  of  an  Act  of  Parliament 
but  the  chancellor  said:  "It  is  neces- 
sary to  consider  how  the  law  stood 
before  1906  (the  date  of  the 
statute).  *  *  *  It  is  material 
to  see  in  what  circumstances  an 
individual  could  be  sued  for  induc- 
ing someone  not  to  employ  or  not 
to  serve  another.  *  *  *  If  the 
inducement  was  accompanied  by 
violence  or  threats  *  *  *  there 
was  a  good  ground  of  action.  I 
next  suppose  there  was  no  violence 
and  no  threat,  and  yet  the  induce- 
ment involved  a  breach  of  contract. 
There  also  it  was  established,  after 
a  long  controversy  beginning  with 
Lnmley  v.  Gye  in  1853,  that  an 
action  could  be  maintained,  unless 
at  all  events  some  sufficient  justi- 
fication could  be  made  good.  Sup- 
pose   one    person    simply    induces 


someone  not  to  employ  another  or 
not  to  serve  another,  without  vio- 
lence or  threat  or  breach  of  con- 
tract, would  an  action  lie?  I  be- 
lieve there  has  not  been  an  exhaus- 
tive answer  to  such  a  question.  The 
further  difficulty  arises,  what  is  a 
sufficient  justification?  Is  it  sup- 
plied by  self  interest  or  by  trade 
competition  or  by  what  other  con- 
dition or  motive?  No  answer  in 
general  terms  has  ever  been  given, 
and  perhaps  no  answer  can  be 
given." 

It  will  be  noticed  that  the  con- 
certed action  of  a  great  number  of 
persons  is  not  expressly  brought 
within  this  discussion. 

In  certain  cases,  among  them 
Chipley  v.  Atkinson,  23  Fla.  206, 
11  Am.  St.  Rep.  367,  the  existence 
of  malice  is  made  the  test  of  liabil- 
ity for  procuring  a  discharge;  but 
this  is  denied  by  the  great  body  of 
modern  decisions.  See  the  discus- 
sion of  that  particular  question  in 
Parkinson  v.  Building  Trades  Coun- 
cil, 154  Cal.  581,  21  L.  R.  A.  (N.  S.) 
550,  16  Anno.  Cas.  1165. 
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Justice  held  that  the  strengthening  of  the  power  of  the 
union  was  a  purpose  which  they  had  equal  right  to  pro- 
mote, and  was  within  the  same  privilege. 

It  should  be  added  that  the  rule  of  liability,  while  most 
often  arising  in  suits  where  workingmen  or  trades- 
unions  are  defendants,  has  been  applied  also  with  equal 
strictness  when  the  employers  have  been  guilty  of  like 
offenses.  Willcutt  v.  Driscoll  was  supported  by  the  de- 
cision in  a  previous  case  in  the  same  court  where  a  com- 
bination of  merchants  had  fined  one  of  their  number  for 
cutting  prices;28  and  the  rule  that  one  cannot  interfere 
with  another's  right  to  pursue  his  trade  from  malice,  and 
without  such  justification  as  will  constitute  privilege, 
applies  also  to  the  blacklisting  of  a  workman  by  his 
employer,  or  by  an  association  of  employers.24 


§  157.  Effect  of  an  agreement  for  periodical  payment 
of  wages.  Where  the  wages  are  agreed  to  be  paid  by 
the  week,  month  or  year,  this  fact  has  been  held  in  some 
cases  to  create  an  implied  contract  from  week  to  week, 
month  to  month,  or  year  to  year;  but  the  better  modern 
opinion  seems  to  deny  this  proposition,  and  to  hold  that 
a  general  hiring  is  at  the  will  of  either  party,  though  the 
stipulated  payment  be  by  the  week,  month  or  year.25 
This  is  important,  because  substantially  all  factory  or 


23— Martell  v.  White,  185  Maes. 
255,  102  Am.  St  Rep.  341,  64  L.  R. 
A.  260.  See  also  Doremus  v. 
Hennessy,  176  111.  606,  68  Am.  St. 
Rep.  203,  43  lb  B.  A.  727;  Employ- 
ing Printers  Club  v.  Blosser  Com- 
pany, 122  Ga.  509,  106  Am.  St.  Rep. 
137,  69  h.  R.  A.  90,  2  Anno.  Cas. 
694;  Prown  v.  Jacobs,  115  Ga.  429, 
40  Am  St.  Rep.  126,  57  L.  R.  A. 
647;  and,  contra,  Bohn  Mfg.  Co.  v. 
Pollis,  54  Mich.  223,  40  Am.  St. 
Rep.  319,  21  L.  R.  A.  337. 

24— Huskie  v.  Griffin,  75  N.  H. 
245,  }39  Am.  St.  Rep.  718,  27  L. 


R.  A.  (N.  S.)  966;  Willner  v.  Silver- 
man, 109  Md.  341;  Blumenthal  v. 
Shaw,  23  C.  C.  A.  590;  Holden  v. 
Cannon  Mfg.  Co.,  135  N.  C.  392,  65 
L.  R.  A.  161. 

25— Martin  v.  N.  7.  Life  Ins.  Co., 
148  N.  7.  119;  Greer  v.  Arlington 
Mills,  1  Penn.  (Del.)  581;  McCul- 
locfr  Iron  Co.  v.  Carpenter,  67  Md. 
554;  Fuller  v.  Peninsular  White 
Lead  Works,  111  Mich.  221;  Ed- 
wards t.  Seaboard  R.  Co.,  121  N. 
C.  490;  Booth  v.  NatL  India  Rubber 
Co.,  19  R.  I.  696;  Kosloski  v.  Kelly, 
122  Wise.  655. 
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railroad  employment,  in  which  labor  disputes  principally 
arise,  are  on  the  basis  of  weekly  or  monthly  pay. 

§  158.  The  validity  of  contracts  of  hiring.  The  re- 
quirements of  a  valid  contract  of  hiring  are,  in  general, 
the  same  as  for  those  of  other  classes  of  contracts.  The' 
effect  of  a  contract  by  an  infant  to  work  for  a  specified 
term  has  already  been  discussed,  and  it  has  been  shown 
that  he  cannot  be  held  liable  for  damages  for  the  breach 
of  such  contract;  but  that,  although  he  has  quitted  the 
service  in  violation  of  his  contract,  he  is  entitled  to  re- 
cover the  reasonable  value  of  his  service  for  the  time  he 
worked.26 

The  section  of  the  statute  of  frauds  which  requires  a 
written  memorandum,  signed  by  the  party  to  be  charged, 
of  any  contract  not  to  be  fulfilled  within  one  year,  some- 
times affects  the  validity  of  oral  contracts  of  hiring. 

Under  this  statute,  it  is  clear  that  a  contract  of  hir- 
ing for  two  or  more  years  is  not  enforceable  unless  made 
in  writing.  But  it  is  also  true  that  a  contract  for  one 
year,  to  begin  at  a  date  after  the  making  of  the  contract, 
is  within  the  statute.  Thus  if,  in  th£  month  of  June* 
even  on  the  30th  day  of  June,  a  contract  of  hiring  for  a 
year  to  begin  July  first  is  made,  it  is  voidable  unless  in 
writing ;  for  it  is  not  to  be  performed  within  a  year  from 
the  time  of  making  it.27    If  the  person  hired  under  such 


Contra,  Moss  v.  Decatur  Land 
Improvement  Co.,  93  Ala.  269,  30 
Am.  St.  Rep.  55. 

See  Kelly  v.  Carthage  Wheel  Co., 
62  Ohio  St.  598 ;  Kellogg  v.  Citizens 
Ins.  Co.,  94  Wise  554. 

26— Ante,   §96. 

27— Chase  v.  Hinkley,  12Q  Wise. 

70,  110  Am.  St.  Rep.  896,  2  L.  R.  A, 
(N.  S.)  738,  5  Anno.  Cas.  3?8; 
Meyer  y.  Roberts,  46  Ark.  8Q,  55 
Am.  Rep.  567;  Sutcliffe  v.  Atlantic 
Mills,  13  R.  L  480,  43  Am.  Rep.  39; 


Mobile  Railway  Go,  v.  Hayden,  116 
Term.  672;  Lee  v.  Hill,  87  Va.  497, 
24  Am.  St.  Rep.  666. 

Dickson  v.  Frisbie,  52  Ala.  165, 
23  Am.  Rep.  565,  holds  that  a  con- 
tract of  hiring  for  a  year  means 
by  construction  a  year  to  begin 
the  next  day,  the  day  of  the  con- 
tract being  excluded,  and  is  not 
within  the  statute  of  frauds.  This, 
however,  4oes  not  affect  the  general 
proposition  stated  in  the  text. 
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a  contract  render  service  for  a  part  of  the  cqntraqt  period 
and  then  quit,  he  can  recover  on  a  quantum  meruit  for 
the  value  of  his  service,  the  void  contract  to  serve  for 
a  year  not  being  available  as  a  defense.28 

To  be  invalid  under  the  statute  of  frauds,  it  must 
expressly  appear  from  the  contract  that  it  cannot  be  per- 
formed within  the  year,  or  at  least  that  it  is  not  intended 
by  the  parties  that  it  shall  be ;  a  tnere  possibility  or  even 
probability  that  it  will  not  be  performed  within  a  year 
is  not  sufficient  to  invalidate  it2* 

§159.  The  question  of  constitutionality.  Statutes 
limiting  the  hours  of  labor.  In  recent  years  the  leg- 
islatures have  attempted  to  regulate  in  many  ways  the 
terms  of  contracts  of  hiring.  Sometimes  this  is  done 
by  prescribing  certain  terms,  Such  as  that  requiring 
weekly  payments,  which  must  be  a  part  of  every  contract 
of  hiring,  or  of  every  contract  in  certain  specified  em- 
ployments; sometimes  the  regulation  is  by  prohibiting 
such  contracts  as  are  contrary  to  the  economic  views  of 
the  legislature,  or  of  the  forces  which  procured  their 
passage  by  the  legislature.  These  acts  raise  very  im- 
portant constitutional  questions  as  to  the  power  of  the 
legislature  to  impose  its  views  of  sound  policy  upon  em* 
ployers  and  employees,  and  tp  prohibit  them  f rpm  mak- 
ing contracts  which  they  may  agree  to  make,  but  which 
the  legislature  may  deem  unwise  and  oppressive. 


28 — Comes  v.  Lamson,  16  Conn. 
246  (but  that  the  oral  contract  may 
be  taken  into  account  in  fixing  the 
rate  and  time  of  payment,  see 
Ryan  v.  Dayton,  25  Conn.  101; 
Clark  v.  Terry,  25  Conn.  395) ;  But- 
cher Steel  Works  v.  Atkinson,  68 
111.  421,  18  Am.  Rep.  560;  Bernier 
v.  Cabot  Mfg.  Co.,  71  Me.  506,  36 
Am.  Rep.  343;  King  v.  Welcome,  5 
Gray  (Mass.)  41;  Mendelsohn  v. 
Banov,  57  8.  C.  147. 


29— Jilson  v.  Gilbert,  96  Wise 
687^  7  Am.  Rep.  100;  Walker  v. 
Johnson,  94  U.  S.  424*  I^inscott  y. 
Mclntire,  15  Me.  201,  33  Am.  Dec. 
602;  Baltimore  Breweries  v.  Callag- 
han,  82  Md.  106;  Kent  v.  Kent,  62 
N.  Y.  560,  20  Am.  Rep.  502;  Mobile 
Railway  Co.  v.  Hay  den,  116  Tenn. 
672;  East  Line  Railway  Co.  t. 
Scott,  72  Tex.  70,  13  Am.  8t  Rep. 
758. 
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Perhaps  the  most  striking  discussion  in  the  courts  has 
been  that  concerning  statutes  to  regulate  the  hours  of 
labor,  by  prohibiting,  for  instance,  contracts  of  employ- 
ment for  more  than  eight  or  more  than  ten  hours  in  a 
day. 

The  courts  which  have  had  occasion  to  pass  upon 
this  question  have  without  exception  condemned  such 
statutes,  as  being  an  unlawful  restraint  upon  the  liberty 
of  both  parties,  unless  by  reason  of  special  facts,  such 
as  the  unhealthfulness  of  the  work  for  which  the  con- 
tract is  made,  or  the  liability  of  danger  to  the  public 
from  the  fatigued  condition  of  the  workman,  as  in  case 
of  railroad  telegraphers  or  signal  men,  or  the  limitation 
of  the  act  to  children  or  to  wpmen,  the  act  can  be  main- 
tained as  a  reasonable  regulation  for  the  protection  of 
life  and  health,30 


30— Ritchie  v.  People,  155  III.  98, 
46  Am.  St.  Rep.  315,  29  L.  R.  A. 
79  (modified  in  Ritchie  v.  Weyman, 
244  111.  509,  27  L.  R  A.  (N.  S.) 
994) ;  Re  Eight  Hour  Law,  21  Colo. 
29;  Re  Morgan,  26  Colo.  415,  77 
Am.  St.  Rep.  269,  47  L.  R.  A.  52; 
State  v.  Livingston  Concrete  Co.,  34 
Mont.  570,  9  Anno.  Cas.  204. 

Re  Morgan  was  based  on  a  stat- 
ute limiting  employment  in  under- 
ground mines  to  eight  hours  per 
day,  and  the  court  refused  to  follow 
Holden  v.  Hardy,  169  U.  S.  366, 
cited  in  the  text.  Ex  parte  Martin, 
157  Cal.  51,  26  L.  R.  A.  (N.  S.)  242; 
Ex  parte  Boyce,  27  Nev.  299,  65 
L.  R.  A.  457,  1  Anno.  Cas.  66;  and 
Ex  parte  Kair,  28  Nev.  127,  113 
Am.  St.  Rep.  817,  6  Anno.  Cas.  893; 
follow  Holden  v.  Hardy,  in  passing 
on  statutes  regulating  labor  in 
mines,  but  recognize  the  general 
doctrine  stated  in  the  text. 

See  also  the  cases  cited  in  note 
35. 


No  question  can  be  made  as  to 
the  validity  of  laws  limiting  the 
hours  of  labor  of  children.  People 
v.  Ewer,  141  N.  Y.  129,  38  Am. 
St.  Rep.  788,  25  L.  R.  A.  794; 
Starnes  v.  Albion  Mfg.  Co.,  147  N. 
C.  556,  17  L.  R.  A.  (N.  S.)  602; 
State  v.  Shorey,  48  Ore.  396,  24  L. 
R.  A.  (N.  S.)  1121;  Lenahan  v. 
Pittston  Coal  Co.,  218  Pa.  311,  120 
Am.  St.  Rep.  885, 12  L.  R.  A.  (N.  S.) 
461. 

Opinion  to  the  Governor,  24  R.  I. 
603,  61  L.  R.  A.  612,  sustains  an 
act  limiting  the  hours  of  labor  on 
street  railways. 

The  only  question  which  arises  as 
to  state  laws  regulating  hours  of 
railway  service  is  whether  the  sub- 
ject has  not  been  taken  out  of  the 
field  of  state  legislation  by  the  fed- 
eral statutes.  People  v.  Erie  R.  Co., 
198  N.  Y.  369,  139  Am.  St.  Rep. 
828,  29  L.  R.  A.  (N.  S.)  240,  19 
Anno.  Cas.  811,  holds  that  the  state 
may  pass  an  act  applying  a  stricter 
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The  leading  cases  upon  this  question  are  Holden  v. 
Hardy,  169  U.  S.  366,  where  a  law  prohibiting  labor  in 
underground  mines  for  more  than  eight  hours  a  day  was 
held  valid,  and  Lochner  v.  New  York,  198  U.  S.  45  (the 
Bake-Shop  Case). 

In  the  Bake-Shop  Case  the  Supreme  Court  of  the 
United  States  in  an  opinion  rendered  by  five  judges,  four 
dissenting,  reversed  the  decision  of  the  court  of  appeals 
of  New  York,81  which  was  rendered  by  four  judges,  three 
dissenting,  so  that  the  entire  number  of  judges  in  both 
these  high  courts  was  equally  divided,  and  held  that  a 
law  prohibiting  work  in  a  bakery  for  more  than  ten  hours 
a  day  or  sixty  hours  a  week  was  invalid. 

There  was  really  no  dispute  between  the  United  States 
judges  and  the  New  York  judges  as  to  the  principle  of 
law  to  be  applied  in  this  case.  Both  agreed  that  the 
prohibition  of  such  contracts  was  invalid,  unless  it  was 
reasonably  to  be  regarded  as  a  proper  regulation  in  the 
interest  of  health.  The  real  dispute  was  one  of  fact, 
whether  the  nature  of  employment  in  a  bakery  is  such 
as  to  involve  danger  to  health  from  labor  exceeding  ten 
hours  in  a  day. 

§  160.  Limitation  of  hours  of  labor  on  public  work. 
If  the  statute  under  consideration  does  not  attempt  to 
regulate  the  contracts  of  private  employers,  but  applies 
only  to  those  made  by  the  state  itself,  or  by  its  municipal 
corporations  or  other  subdivisions,  the  right  to  fix  the 
hours  of  labor  by  statute  is  clearly  supported  on  dif- 
ferent grounds. 

When  the  state  itself  becomes  an  employer,  it  certainly 
should  have  the  right  to  offer  to  its  employees  such 
terms  of  employment  as  are  consistent  with  its  views  of 

rule  than  that  of  the  federal  law;  145,  101  Am.  St.  Rep.  773.  The 
but  the  great  preponderance  of  au-  opinion  of  Chief  Justice  Parker  in 
tbority  seems  to  be  that  the  federal  this  case  is  a  very  able  and  corn- 
law  on  this  subject  is  exclusive  prehensive  discussion  of  the  general 
31-— People  v.  Lochner,  177  N.  Y.  constitutlona.1  questions  involved. 
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public  policy.  It  may  very  properly  promote  the  general 
establishment  of  favorable  terms  of  employment  by 
granting  them  to  its  own  employees, — by  itself  becoming 
a  model  employer. 

And  even  if  the  employees  do  not  work  directly  for 
the  state,  but  work  for  individuals  or  firms  who  are  doing 
work  under  contract  with  the  state,  it  would  seem  clear 
that  the  state  should  have  the  right  in  its  contracts  to 
insert  such  conditions  in  regard  to  the  mode  in  which 
the  labor  should  be  performed,  as  its  sense  of  public 
policy  may  dictate. 

A  private  individual  has  a  perfect  right,  when  he  is 
letting  a  contract  for  the  performance  of  certain  work 
for  him,  to  offer  it  only  on  condition  that  the  contractors 
shall  comply  with  certain  conditions  which  he  may  pre- 
scribe; and  there  seems  to  be  no  sound  reason  why  the 
state  should  not  have  the  same  right  in  making  contracts 
for  public  work. 

The  Supreme  Court  of  the  United  States  has  upheld 
this  power  in  Atkin  v.  Kansas,  191  TJ.  S.  207. 

The  court  of  appeals  of  New  York,  however,  denied  the 
right  of  the  state,  when  contracting  for  public  work,  to 
require  the  contractor  to  require  only  eight  hours  of 
labor  a  day  from  the  workmen  engaged  on  the  state  con- 
tract. But  this  decision  met  with  so  little  favor  that  it 
has  been  overthrown  by  an  express  amendment  to  the 
constitution  of  New  York.32 


32 — People  t.  Orange  County 
Road  Co.,  175  N.  Y.  84,  65  L.  R.  A. 
33.  See  also  People  v.  Coler,  166 
N.  Y.  1,  82  Am.  St.  Rep.  605,  52 
L.  R.  A.  814. 

In  1908  the  New  York  Court  of 
Appeals,  in  obedience  to  the  con- 
stitutional amendment  which  fol- 
lowed the  decision  in  People  v.  Or- 
ange Co.  Road  Co.,  held  valid  the 
same  statute  condemned  in  the 
former  case,  which  had  been  reen- 


acted  after  the  amendment;  as  to 
the  application  of  the  federal  con- 
stitution it  held  the  decision  of 
Atkin  v.  Kansas  to  be  conclusive. 
People  v.  Mete,  193  N.  Y.  148,  24 
L.  R.  A.  (N.  S.)  201. 

Agreeing  with  Atkin  v.  Kansas 
are  Ellis  v.  United  States,  206  U. 
S.  246,  11  Anno.  Cas.  589;  Re  Dat- 
ton,  61  Kans.  25T,  47  L.  R.  A.  380; 
Opinion  of  the  Justices,  208  Mass. 
619;  State  v.  Livingston  Concrete 
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§  161.  Restriction  of  the  hours  of  labor  of  women.  It 
follows  from  the  general  principle  above  stated  that  stat- 
utes limiting  the  hours  of  labor  of  persons  belonging  to 
the  weaker  classes,  such  as  children  or  women,  are  valid, 
if  the  limitation  is  a  reasonable  one. 

While  a  few  earlier  cases  refused  to  make  an  exception 
in  the  cases  of  women,  the  question  has  been  practically 
concluded  by  the  brief  but  weighty  opinion  written  by 
Mr.  Justice  Brewer,  and  unanimously  concurred  in  by 
the  other  judges  of  the  United  States  Supreme  Court, 
in  Muller  v.  Oregon,  208  U.  S.  412, 13  Anno.  Cas.  957. 

The  gist  of  this  opinion  is  as  follows : 

1  '  That  woman 's  physical  structure  and  the  performance 
of  maternal  functions  place  her  at  a  disadvantage  in  the 
struggle  for  subsistence  is  obvious.  This  is  especially 
true  when  the  burdens  of  motherhood  are  upon  her. 
Even  when  they  are  not,  by  abundant  testimony  of  the 
medical  fraternity,  continuance  for  a  long  time  on  ber 
feet  at  work,  repeating  this  from  day  to  day,  tends  to 
injurious  effects  upon  the  body,  and,  as  healthy  mothers 
are  essential  to  vigorous  offspring,  the  physical  well- 
being  of  woman  becomes  an  object  of  public  interest  and 
care  in  order  to  preserve  the  strength  and  vigor  of  the 
race.  •  •  •  The  limitations  which  this  statute  places 
upon  her  contractual  powers,  upon  her  right  to  agree 
with  her  employer  as  to  the  time  she  shall  labor,  are  not 
imposed  solely  for  her  benefit,  but  also  largely  for  the 
benefit  of  all.  Many  words  cannot  make  this  plainer. 
The  two  sexes  differ  in  structure  of  body,  in  the  functions 
to  be  performed  by  each,  in  the  amount  of  physical 

Co.,  34  Mont.  570,  9  Anno.  Cas.  204;  Contra,  qx  parte  Kuback,  85  OaL 

Byara   v.   State,   2   Okla.   Cr.   481,  274,  20  Am.  St.  Rep.  226,  4  L.  R.  A. 

Anno.  Gas.   1912  A.  765;   Keefe  v.  482;   Fluke  v.  People,  188  111.  206, 

People,   37   Colo.   317,   8  L.  R.   A.  52  L.  R.  A.  291;  Cleveland  v.  Clem- 

(N.  S.)    131;  Re  Bread,  36  Wash,  ents  Co.,  67  Ohio  St.  197,  23  Amu 

499,   70  L.  R.  A   1011,  overruling  St.  Rep.  670,  59  L.  R.  A.  775. 
Seattle  v.  Smyth,  22  Wash.  327,  79 
Am.  St.  Rep.  939. 
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strength,  in  the  capacity  for  long-continued  labor,  par- 
ticularly when  done  standing,  the  influence  of  vigorous 
health  upon  the  future  well-being  of  the  race,  the  self- 
reliance  which  enables  one  to  assert  full  rights,  and  in 
the  capacity  to  maintain  the  struggle  for  subsistence. 
This  difference  justifies  a  difference  in  legislation,  and 
upholds  that  which  is  designed  to  compensate  for  some 
of  the  burdens  which  rest  upon  her, ' 9  88 

§  162.  Constitutionality  of  statutes  compelling  weekly 
payments,  prohibiting  company  stores,  etc.  The  uncon- 
stitutionality of  a  statute  which  attempted  to  prohibit  the 
discharge  of  meji  because  they  belonged  to  a  trade-union 
has  already  been  discussed.34 

A  very  extensive  class  of  legislation,  upon  which  many 
American  courts  have  been  required  to  pass,  is  that 
which  includes  statutes  requiring  weekly  payments  of 
wages,  prohibiting  payment  by  store  orders,  and  similar 
regulations  of  conditions  of  employment  which  were 
deemed  to  be  oppressive.  It  would  be  impossible  to  dis- 
cuss fully  the  decisions  upon  these  questions  without  ex- 
tending the  discussion  to  a  treatise  on  constitutional 
law;  but  the  cases  may  be  divided,  as  to  their  general 
tendency,  and  the  constitutional  view  which  they  pre- 
sent, into  three  groups. 


33 — Other  cases  supporting  the 
validity  of  statutes  limiting  the 
hours  of  employment  of  women  are 
Com.  v.  Hamilton  Mfg.  Co.,  120 
Mass.  383;  Com.  v.  Riley,  210  Mass. 
387;  Ritchie  v.  Weyman,  244  I1L 
509,  2?  L.  R.  A.  (N.  S.)  994,  sus- 
taining a  10  hour  law,  and  distin- 
guishing Ritchie  v.  People,  155  111. 
9£,  46  Am.  St.  Rep.  315,  29  L.  R.  A. 
79,  which  held  an  8  hour  law  in- 
valid; Withey  v.  Bloem,  163  Mich. 
419,  35  L.  R.  A.  (N.  S.)  628;  Wen- 
ham  v.  State,  65  Nebr.  394,  58  L. 
R.  A.  825;  State  v.  Buchanan,  29 


Wash.  602,  92  Am.  St.  Rep.  930, 
59  L.  R.  A.  342;  State  v.  Somer- 
ville,  67  Wash.  638. 

Contra,  Burcher  v.  People,  41 
Colo.  495,  124  Am.  St.  Rep.  143. 

In  People  v.  Williams,  189  N.  T. 
181,   121  Am.  St.  Rep.  854,  12  L. 

R.  A.  (N.  S.)  1130,  12  Anno.  Cas. 
798,  an  act  was  held  unconstitu- 
tional which  prohibited  the  employ- 
ment in  a  factory  of  any  women  or 
any  minor  under  eighteen  before  six 
o'clock  A.  M.,  or  after  nine  P.  M. 
34 — Ante,  notes  11  and  12. 
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The  first  of  these  holds  that  this  class  of  regulations, 
by  which  the  contracts  between  employer  and  employee 
are  controlled  and  limited  by  the  economic  views  of  the 
legislature,  violate  the  provisions  of  the  different  state 
constitutions,  and  also  that  of  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States,  by  depriv- 
ing both  the  employer  and  employee  of  the  liberty  of 
contract,  and  so  depriving  them  of  life,  liberty  or  prop- 
erty, without  the  judgment  of  their  peers  or  due  process 
of  law.  A  typical  judicial  statement  of  this  view  is  as 
follows ; 

"Is  the  statute  in  question  a  reasonable  regulation, 
and  reasonable  in  its  operation  upon  the  persons  whom 
it  affects  t  The  contract  prohibited  affects  employer  and 
employee  alike.  If  the  master  can  employ  only  upon 
terms  of  weekly  payment,  the  workman  can  find  employ- 
ment on  no  other  terms.  It  will  be  observed  that  the 
statute  gives  the  parties  no  choice — no  right  to  waive 
the  provisions  of  the  law.  *  •  *  The  laborer  may 
chiefly  be  the  sufferer.  His  labor  may  be  the  only  means 
of  supplying  himself  and  family,  but  by  this  law  he  is 
denied  the  right  to  work,  and  another  the  right  to  em- 
ploy him,  unless  he  can  be  paid  once  a  week.  Any  law 
or  policy  that  disables  the  citizen  from  making  a  con- 
tract whereby  he  may  find  lawful,  needed,  and  satis- 
factory employment  is  unreasonable.  It  may  be  that  the 
workman  will  desire  and  request  his  employer,  as  con- 
ducive to  economy  and  saving,  to  keep  back  all  wages 
not  needed  for  current  necessities.  Whether  he  leaves 
his  surplus  earnings  with  his  employer,  or  deposits  them 
with  the  building  and  loan  association  or  with  the  sav- 
ings bank,  involves  no  public  interest  and  affects  no  pub- 
lic concern.  •  *  *  The  statute  places  the  wage 
earners  of  the  state  under  quasi-guardianship.  It  classes 
them  with  minors  and  other  persons  under  legal  disa- 
bility, by  making  their  contracts  void  at  the  pleasure  of 
a  public  office.    It  tends  to  degrade  them  as  citizens,  by 
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impeaching  their  ability  to  take  care  of  themselves.  It 
is  paternalism,  pure  and  simple,  and  in  violent  conflict 
with  the  liberty  and  equality  theory  of  our  institutions. 
*  *  *  We  do  not  assert  that  the  legislature  is  power- 
less to  regulate  the  payment  of  wages  when  the  same  are 
paid  at  unreasonable  periods,  or  that  a  community  com- 
posed largely  of  workingmen  may  not  be  injuriously 
affected  by  unduly  delayed  payments,  for  these  questions 
are  not  before  us ;  but  what  we  do  hold  is  that  this  stat- 
ute, which  takes  away  from  both  the  employe*  and  em- 
ployee, whether  in  the  shop,  in  the  stors,  or  on  the  farm, 
all  power  to  contract  for  labor,  except  upon  terms  of 
weekly  payment  of  wages  in  cash,  is  an  unreasonable, 
and  therefore  an  unconstitutional,  restriction. , ' 85 

The  second  class  of  decisions  holds  that  such  legisla- 
tion is  valid  as  applied  to  corporations,  though  not  as 


35 — Republic  Iron  &  Steel  Co.  v. 
State,  160  Ind.  379,  62  L.  R.  A.  136. 
Other  cases  of  this  class  are  Brace- 
ville  Coal  Co.  y.  People,  147  111.  66, 
22  L.  R.  A.  340;  State  v.  Potomac 
Valley  Coal  Co.,  116  Md.  380;  State 
v.  Missouri  Tie  Co.,  181  Mo.  536,  103 
Am.  St.  Rep.  614,  65  L.  R.  A.  588, 
2  Anno.  Cas.  119;  Low  v.  Rees 
Printing  Co.,  41  Nebr.  127,  43  Am. 
St.  Rep.  670,  24  L.  R.  A.  702;  Re 
Jacobs,  98  N.  Y.  98,  50  Am.  Rep. 
636;  Godeharles  v.  Wigeman,  113 
Pa.  431;  Jordan  v.  State,  51  Tex. 
Cr.  531,  11  L.  R.  A.  (N.  S.)  603, 
14  Anno.  Cas.  616;  State  v.  Good- 
will, 33  W.  Va.  179,  25  Am.  St.  Rep. 
863,  6  L.  R.  A.  621. 

"If  there  is  one  thing  more  than 
another  that  public  policy  requires, 
it  is  that  men  of  full  age  and  com- 
petent understanding  shall  have  the 
utmost  liberty  of  contracting,  an4 
that  their  contracts,  when  entered 
into  freely  and  voluntarily,  shall  be 
held  sacred,  and  shall  be  enforced 


by  courts  of  justice."  Justice  Shiras 
in  Baltimore  R.  Co,  v.  Voigt,  176  U. 
S.  505.  But  see  Knoxville  Iron  Oou 
v.  Harrison,  183  U.  Sv  13,  in  which 
the  court  sustained  an  act  requir- 
ing gtore  orders  to  be  redeemed  in 
cash,  opinion  by  Mr.  Justice  Shiras. 
The  Illinois  gourt  condemned  a 
law  closing  barber  shops  on  Sunday. 
Eden  v.  People,  161  111.  296,  52 
Am.  8%.  Rep.  365,  32  L.  R.  A.  659. 
With  this  agree  Ex  parte  Jentzsch, 
112  CaL  468,  32  L.  R.  A.  659,  and 
Tacoma  v.  Krech,  15  Wash.  296,  34 
L.  R.  A.  69;  but  a  similar  law  was 
sustained  in  New  York,  People  v. 
Havnor,  149  N.  Y.  195,  52  Am.  St. 
Rep.  707,  31  L.  R.  A.  689;  in  Tennes- 
see, Breyer  v.  State,  102  Tenn.  103; 
in  Michigan,  People  v.  Bellett,  99 
Mich.  151,  41  Am.  St.  Rep.  589,  22 
L.  R.  A.  696;  and  in  Minnesota  and 
in  the  Supreme  Court  of  the  United 
States,  Pettit  v.  Minnesota,  177  U. 
S.  164. 
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to  individuals ;  that  as  corporations  are  an  artificial  class 
of  persons  created  by  the  legislature,  holding  their  privi- 
leges subject  to  such  conditions  as  the  legislature  may 
impose,  whose  charters  are  usually  by  express  provision 
made  subject  to  repeal  or  amendment,  acts  requiring  cor- 
porations to  submit  to  such  regulation  of  their  contracts 
as  the  legislature  deems  to  be  required  by  public  policy 
are  legitimate  as  amendments  to  the  charters,  imposing 
lawful  conditions  to  the  exercise  of  their  corporate 
powers. 

"The  question  of  conflict  with  all  these  constitutional 
provisions  may  be  determined  by  a  solution  of  the  ques- 
tion whether  chapter  918  (the  weekly  payment  law)  is  a 
valid  exercise  of  the  power  reserved  to  the  general 
assembly  to  maintain  or  repeal  acts  of  incorporation.  If 
it  is  a  valid  exercise  of  such  reserved  power,  then  these 
constitutional  provisions  would  have  no  application ;  for, 
as  the  defendant  is  an  artificial  and  not  a  natural  body, 
it  accepted  its  charter— its  creation,  so  to  speak— on  such 
conditions  as  its  creator,  the  General  Assembly,  either 

■ 

originally  or  subsequently  imposed.  * ?  3e 

And  thirdly,  the  judges  of  the  Supreme  Judicial  Court 
of  Massachusetts,  in  an  opinion  rendered  at  the  request 
of  the  House  of  Representatives,  declared  that  the  exten- 
sion of  the  weekly  payment  law,  which  had  formerly  ap- 
plied only  to  corporations,  to  private  individuals  and 
partnerships,  was  not  in  conflict  with  the  declaration  of 


36 — State  v.  Brown  &  Sharpe 
Mfg.  Co.,  18  R.  I.  16,  17  L.  ft.  A. 
856,  affirmed  in  the  Opinion  to  the 
Governor,  24  R.  I.  603;  Leep  v.  St. 
Louis  R.  Co.,  58  Ark.  407,  41  Am. 
St.  Rep.  109,  23  L.  R.  A.  464, 
affirmed  in  Arkansas  Stave  Co.  v. 
Arkansas,  94  Ark.  27,  140  Am.  St 
Rep.  103,  27  L.  R.  A.  255,  and  fol- 
lowed by  the  U.  S.  Supreme  Court 
in  the  Arkansas  case  of  St.  Louis  R. 


Co.  v.  Paul,  173  U.  a  404;  Law- 
rence v.  Rutland  R.  Co.,  80  Vt.  370, 
15  L.  R.  A.  (N.  S.)  350,  13  Anno. 
Cas.  475;  N.  Y.  Central  R.  Go.  Vi 
Williams,  199  N.  Y.  108,  139  Am. 
St.  Rep.  850,  35  L.  R.  A.  (N.  S.) 
549. 

Centra,  Bedford  Quarries  Co.  y. 
Bough,  168  Ind.  671,  14  L.  R.  A. 
(N.  S.)    418. 
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rights  in  the  state  constitution,  nor  with  the  fourteenth 
amendment 

"There  never  has  been  at  any  time  in  Massachusetts  an 
absolute  right  in  its  inhabitants  to  make  all  such  con- 
tracts as  they  pleased.  Some  contracts  have  always  been 
held  void  at  common  law,  aild  some  contracts  valid  at 
common  law  have  been  declared  void  by  statute.  Married 
women  at  common  law  were  under  a  general  disability  to 
make  contracts  during  coverture;  and,  although  they 
have  been  recently  empowered  by  the  statutes  to  make 
contracts  as  if  they  were  unmarried,  still,  at  the  present 
time,  husband  and  wife  cannot  make  contracts  with  each 
other,  and,  if  the  statutes  were  repealed,  the  powers  of 
married  women  to  make  contracts  would  be  governed 
by  the  common  law.  Marriage,  brokage,  and  post-obit 
bonds  and  covenants  in  restraint  of  trade  sometimes 
have  been  held  void.  Minors  at  common  law  are  under  a 
disability  to  make  contracts  except  for  necessaries,  and 
this  is  said  to  be  for  their  protection.  Our  statute  of 
frauds  prevents  the  enforcement  in  the  courts  of  many 
kinds  of  contracts,  unless  they  are  shown  by  a  writing, 
and  prohibits  the  making  of  certain  contracts,  and  this 
statute  was  passed  for  the  protection  of  persons  against 
fraud  and  perjury.    *    *    * 

"Usury  laws  furbish  perhaps  the  best  illustration  of 
the  regulation  by  statute  of  the  price  to  be  paid  for  the 
use  of  a  commodity,  but  the  validity  of  these  laws  has 
been  regarded  as  an  exception  to  the  general  rule.  Rev. 
St.  Mass.  tit.  12,  entitled  'Of  the  Regulation  of  Trade  in 
Certain  Cases,9  shows  various  forms  of  interference  by 
the  legislature  with  what  may  be  called  the  freedom  of 
trade  or  of  contracts  concerning  the  sale  of  commodities. 
The  regulation  of  the  subject  of  fire  insurance,  and  the 
prohibition  of  the  sale  of  oleomargarine  made  in  imita- 
tion of  yellow  butter,  and  the  requirement  that  an  agree- 
ment to  make  a  will  must  be  in  writing,  are  some  of  the 
most  recent  instances  in  Massachusetts  of  the  prohibition 

D.  R.— 14 
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or  regulation  of  contracts  by  statute.  The  constitution- 
ality of  much  of  this  legislation  never  has  been  ques- 
tioned, and,  when  questioned,  it  generally  has  been  sus- 
tained.   •    *    * 

"The  legislation  relates  to  a  great  variety  of  contracts, 
and  has  been  passed,  some  of  it  to  promote  the  public 
health  or  the  public  morals  or  the  public  convenience, 
some  of  it  for  the  protection  of  individuals  against  fraud, 
and  some  of  it  for  the  protection  of  classes  of  individuals 
against  unfair  or  unconscionable  dealing.  The  consid- 
erations which  may  influence  the  legislature  to  determine 
what  legislation  of  this  character  is  required  by  good 
public  policy,  or,  in  the  words  of  the  constitution,  what 
laws  are  'for  the  good  and  welfare  of  this  commonwealth 
and  for  the  government  and  ordering  thereof,  and  of  the 
subjects  of  the  same,'  are  not  for  us  to  weigh,  except 
so  far  as  may  be  necessary  to  determine  whether  the 
legislation  proposed  is  repugnant  or  contrary  to  the  con- 
stitution. *  •  *  ^We  cannot  say,  as  matter  of  law, 
that  the  legislation  proposed  is  so  plainly  not  wholesome 
or  reasonable  that  the  general  court  may  not  judge  it  to 
be  for  the  good  and  welfare  of  the  commonwealth.  We 
know  of  no  reason  derived  from  the  constitution  of  the 
commonwealth  or  of  the  United  States  why  there  must 
be  a  distinction  made  in  respect  to  such  legislation 
between  corporations  and  persons  engaged  in  manufac- 
turing, when  both  do  the  same  kind  of  business. ' ,3T 

87— Opinion  of  the  Justice*,  *63  Am.    St.   Rep.    533,    14   L   R.   A. 

Mat*  989,  88  L.  R.  A.  344.  See  also  825,  seems  inconsistent  with  other 

Com.   v.   Hamilton   Mfg.   Co.,    120  Massachusetts  cases.    Chief  Justice 

Mass.  383.  Holmes  dissented. 

Com.  v.  Perry,  155  Mass.  117,  31 


CHAPTER  XVH. 
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VARIOUS  INCIDENTS  OF  THB  RELATION. 

§  163.    The  Servant's  Right  to  Compensation:     A. 
While   the   contract   remains  in  force.    The   right  of 
the  servant  to  compensation  is  incidental  to  every  con- 
tract of  hiring,  unless  expressly  excluded  by  the  agree- 
ment between  the  parties. 

If  the  amount  is  fixed  by  the  contract,  that  of  course 
will  be  controlling;  if  no  amount  is  expressly  agreed 
upon,  the  servant  is  entitled  to  a  reasonable  compensa- 
tion. This  ' '  reasonable ' '  compensation  might  be  entitled 
" customary' '  compensation;  since  the  amount  will  be 
determined  by  what  is  usually  paid  for  the  like  service 
to  a  servant  of  equal  skill,  experience  and  diligence 
to  that  of  the  plaintiff.1 

In  communities  where  the  kind  of  labor  performed  by 
the  servant  in  question  is  generally  controlled  by  the 
trade-unions,  the  union  rate  of  labor  may  become  the 
standard,  since  it  is  the  customary  rate. 

If  the  parties  have  agreed  upon  the  wages  to  be  paid 
under  a  former  contract  of  hiring  and  the  employment 
is  continued  without  any  new  agreement,  the  former  rate 
will  be  understood  to  continue,  by  an  implied  agreement 
or  presumed  intention  of  the  parties.2 

1— Millar  ▼.  Cuddy,  43  Mich.  273,  See  Crusoe  v.  Clark,  127  Cal.  341. 

38  Am.  Rep.  181;  ElweU  ▼.  Roper,  2— Hermann    ▼.    Littlefield,    100 

72  N.  H.  585;  Edgecomb  v.  Buck-  CaL  43b;  Gabriel  ▼.  Bank  of  Suison, 

hout,  146  N.  Y.  332,  20  L.  R.  A.  145  CaL  206;  Ingalls  v.  Allen,  132 

816.  IlL  170;  Laubach  v.  Cedar  Rapid* 

.  -#* 
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So  also,  if  the  parties  have  made  a  contract  for  a 
specific  rate,  but  their  contract  is  void  under  the  statute 
of  frauds,  or  by  reason  of  the  infancy  of  one  of  the 
parties,  the  amount  agreed  on  in  the  contract  is  likely 
to  be  adopted  as  a  reasonable  rate  of  compensation, 
unless  the  shorter  term  of  employment  makes  the  services 
either  less  or  more  valuable  to  the  employer.8 

Of  course  any  agreement  made  by  the  parties  will  be 
carried  out,  as  that  the  servant's  compensation  shall  be 
determined  by  the  master,  or  shall  be  dependent  upon 
the  master 's  making  an  annual  profit4 

If  the  master  is  to  furnish  board,  that  is  an  essential 
part  of  the  contract,  and,  though  the  servant  is  ill  and 
unable  to  work  for  a  time,  the  master  cannot  charge  for 
his  board  during  that  time,  unless  he  terminates  the 
contract  in  toto.6 

§  164.  Recovery  for  extra  work.  If  a  person  is  em- 
ployed by  another  for  an  agreed  compensation,  and 


Supply  Co.,  122  Iowa  643;  National 
Automatic  Fire  Alarm  Co.  v.  New 
Orleans  R.  Co.,  115  La.  633;  Fitch 
v.  Martin,  74  Nebr.  538;  Ross  v. 
Hardin,  70  N.  Y.  84;  Douglas  v. 
Merchants  Ins.  Co,,  118  N.  Y.  484, 
7  L.  R.  A.  822;  Wallace  v.  Floyd, 
29  Pa.  St.  184,  72  Am.  Dec.  620. 

In  Bell  v.  Pepper  Tobacco  Co., 
205  Mo.  475,  a  resolution  of  defen- 
dant's board  of  directors,  passed 
after  plaintiff  had  worked  for  three 
years,  to  pay  him  $1,500  for  the 
first  year,  $1,800  for  the  second,  and 
$2,500  "for  the  present  year,"  re- 
ferred only  to  the  past,  and  did  not 
entitle  him  to  $2,500  a  year  after 
that  time;  but  the  court  recognized 
the  general  rule  as  stated  in  the 
text. 

3— Clark  v.  Terry,  25  Conn.  395; 
Baker  v.  Lauterback,  68  Md.  64; 
Millar  v.  Cuddy,  43  Mich.  273,  38 


Am.  Rep.  181;  Fuller  ▼.  Rice,  52 
Mich.  435;  Moore  v.  Capewell  Horse 
Nail  Co.,  76  Mich.  606. 

But  it  is  error  to  charge  the  jury 
that  the  oral  contract  established 
the  rate  of  compensation,  Riiff  v. 
Riibe,  68  Nebr.  643,  4  Anno.  Gas. 
462;  or  that  it  is  prima  facie  evi- 
dence of  the  value  of  the  service 
in  a  case  where  the  contract  was  for 
three  years,  the  plaintiff  was  to 
learn  the  business,  and  a  part  of 
his  wages  to  be  withheld  until  the 
end  of  the  term,  and  he  left  at  the 
end  of  two  years.  Galvin  v.  Pren- 
tice, 45  N.  Y.  162,  6  Am.  Rep.  58. 

4 — Zerrahn  v.  Ditson,  117  Mass. 
553;  Butler  v.  Winona  MiU  Co.,  28 
Minn.  205,  41  Am.  Rep.  277;  Ryder 
v.  Jacobs,  182  Pa.  St.  624. 

5— Nichols  v.  Coolahan,  10  Mete 
(Mass.)  449. 
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claims  to  recover  for  extra  time,  or  for  work  done  out- 
side the  scope  of  his  regular  employment,  the  burden  of 
proof  is  upon  him  to  show  that  there  was  a  contract  for 
such  extra  compensation.  Otherwise,  it  will  be  presumed 
that  the  services  were  voluntarily  rendered  within  the 
original  employment6 

This  rule  has  been  applied  to  a  workman  who  for  some 
time  had  worked  ten  hours  a  day  under  a  contract  fixing 
the  rate  of  pay  per  day,  where  the  statutes  of  the 
state  made  eight  hours  a  lawful  day 's  work  in  the  absence 
of  any  provision  in  the  contract  fixing  the  length  of  the 
day.  The  two  hours  of  extra  work  were  held  to  have 
been  voluntarily  rendered,  or  to  have  been  included  by 
the  intejition  of  the  parties  within  the  original  agree- 
ment, and  the  plaintiff  was  not  permitted  to  add  them 
together  to  make  extra  days.7 

§  165.  The  time  of  payment.  Where  a  contract  is  for 
a  definite  term  of  employment,  and  nothing  is  said  as  to 
the  time  of  payment,  the  law  will  fix  the  time  of  payment 
at  the  end  of  the  term.  So  where  one  was  hired  to  work 
on  a  farm  for  seven  months  at  twelve  dollars  a  month,  it 
was  held  that  the  compensation  was  not  due  till  the  end 
of  the  term.8 


6 — Jerome  v.  Wood,  39  Colo.  197, 
12  Anno.  Cas.  662;  Schorr  v.  Sav* 
igny,  85  Mich.  144;  Roto  v.  Hardin, 
79  K.  Y.  84;  Eoplitz  v.  Powell,  56 
Wise  671. 

7— McCarthy  ▼.  New  York,  96  N. 
Y.  1,  48  Am.  Rep.  601;  United 
States  v.  Martin,  94  U.  S.  400; 
Luske  v.  Hotchkis8,  37  Conn.  219, 
9  Am.  Rep.  314;  Bartlett  v.  Street 
Railway  Co.,  82  Mich.  658;  Brooks 
v.  Cotton,  2  Am.  Dec.  172. 

In  Short  v.  Bullion-Beck  Mini 
mg  Co„  20  Utah  2a,  45  L.  R.  A.  603, 
it  was  held  that  an  employee  who 
voluntarily  contracts  to  work  twelve 


hours  a  day,  when  the  statutes 
make  both  the  hiring  and  render- 
ing of  labor  in  excess  of  eight  hours 
criminal,  is  pariiceps  criminis,  and 
can  recover  nothing  for  the  over- 
time. 

But  where  the  board  of  park 
commissioners  had  adopted  a  reso- 
lution that  nine  hours  should  be 
a  day's  work  for  all  its  employees, 
a  laborer,  who  worked  over  time  on 
the  assurance  of  the  superintendent 
that  he  would  get  overtime  pay,  can 
recover  therefor.  O'Boyle  v.  De- 
troit, 131  Mich.  15. 

8— Davis   v.   Maxwell,    12   Mete. 
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But  this  role,  like  all  others  for  giving  an  implied  con- 
struction to  contracts,  will  not  apply  if  the  circumstances 
of  the  hiring  show  a  different  intention.0  The  fact  that 
wages  were  usually  paid  at  the  end  of  some  shorter 
period  in  the  trade  and  in  the  vicinity  in  question  may 
create  a  presumption  that  such  period  of  payment  was 
intended  by  the  parties.  So  also,  if  the  employee  is  a 
common  laborer  or  mechanic,  and  does  not  receive  board 
as  a  part  of  his  compensation,  there  is  almost  a  neces- 
sary inference  that  he  is  to  receive  payments  at  weekly 
or  monthly  intervals  during  the  term,  since  otherwise 
it  would  be  impossible  for  him  to  support  himself.  In 
factory  employment,  the  rule  of  payment  which  prevails 
in  the  factory  would  ordinarily  constitute  an  implied 
term  of  the  contract. 

§166.  B.  After  breach  of  contract  by  the  servant. 
1.  When  the  contract  is  an  entire  one.  If  one  has  made 
a  contract  with  another  to  work  for  him  for  a  definite 
term,  and  the  contract  is  in  the  view  of  the  law  an  entire 
contract,  if  the  servant  abandons  the  contract  without 
legal  justification  during  the  term  of  service,  he  cannot 
recover  anything  for  the  labor  that  he  has  performed. 

Since  the  contract  is  an  entirety,  performance  is  a 
condition  precedent  to  a  right  to  recover  thereon;  and 
a  part  performance,  followed  by  a  wrongful  refusal  to 
complete  the  contract,  is  insufficient.  The  servant  has  no 
right  to  recover  upon  his  contract,  because  he  has  him- 
self broken  it;  nor  can  he  recover  on  an  implied  con- 
tract for  reasonable  compensation,  because  the  express 
contract  which  was  in  fact  made  excludes  the  presump- 
tion of  an  implied  contract. 

(Mass.)    286.     Also    see    Stark    v.  9 — Thayer  v.  Wadsworth,  19  Pick. 

Parker,  2  Pick.  (Mass.)  267,  13  Am.  (Mass.)    349;    Ohamblee   v.   Baker, 

Bee.  425.    But  see  Soule  v.  Soule,  95  N.  C.  98. 
157  Mass.  451. 

Contra,  De  Lappe  v.  Sullivan,  7 
Colo.  182. 
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The  soundness  of  this  rale  as  a  matter  of  logic  and 
legal  principle  is  undeniable.  But  the  hardship  that  may 
sometimes  result  to  a  laboring  man  who  is  dependent  upon 
his  wages  for  his  living,  and  the  sympathy  felt  by  the 
courts  for  a  class  of  men,  who  perhaps  do  not  always 
realize  the  nature  and  importance  of  their  contracts,  and 
who  may  be  reduced  to  immediate  distress  by  enforcing 
the  rigor  of  the  law,  has  led  to  a  relaxation  of  the  rule 
in  some  jurisdictions.  The  leading  case  on  this  side  of 
the  question  is  Britton  v.  Turner,  6  N.  H.  485,  26  Am. 
Dec.  713.  In  that  case,  Chief  Justice  Parker  declared  it 
to  be  a  hardship  that  one  who  has  worked  a  long  time, 
and  rendered  the  employer  a  considerable  benefit,  by 
then  breaking  his  contract  should  lose,  and  the  employer 
should  gain,  the  entire  value  of  the  services  rendered, 
although  the  master,  if  he  had  sued  for  breach  of  the 
contract,  might  not  have  been  able  to  show  any  substantial 
damage  at  all. 

The  rule  is  therefore  held  to  be  that  the  servant  may 
recover  as  on  an  implied  contract  for  the  value  to  the 
employer  of  the  services  which  have  been  rendered,  not 
exceeding  the  contract  rate,  less  any  damage  which  the 
employer  may  have  suffered  by  the  breach.  By  this 
deduction,  the  master's  right  to  his  damages  by  the 
breach  of  the  contract  is  assured,  and  it  is  claimed  that 
each  party  receives  more  exact  justice. 

This  New  Hampshire  rule  has  been  followed  in 
a    few    states;10     but    in    the    greater    number    of 


10 — Chief  Justice  Parker,  who 
wrote  the  opinion  in  Britton  v. 
Turner,  regarded  it  as  his  chief  title 
to  fame;  and  when  he  sat  for  his 
portrait,  ordered  by  the  state  of 
New  Hampshire,  he  held  a  law  book 
open  before  him,  plainly  showing 
the  volume  and  page  of  that  de- 
cision. 

This  decision  has  been  followed 
in  Indiana,  Ricks  v.  Yates,  5  Ind. 


115;  in  Iowa,  Pixler  v.  Nichols,  8 
Iowa  106,  74  Am.  Dec.  298;  Byerlee 
v.  Mendel,  39  Iowa  382;  in  Kansas, 
Duncan  v.  Baker,  21  Kans.  99;  in 
Kentucky,  Asher  v.  Tomlinson,  22 
Ky.  L.  1494;  BuVkwalter  v.  Bradley, 
31  Ky.  L.  1177;  in  Michigan,  Allen 
v.  McKibben,  5  Mich.  449;  Williams 
v.  Crane,  153  Mich.  189;  in  Nebras- 
ka, Parcell  v.  McComber,  11  Nebr. 
209,   38    Am.   Rep.   366;    in   South 
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the  states,   as  well  as  in   England,  the   stricter  rule 
prevails.11 

§167.  2.  When  the  contract  is  a  separable  one. 
Where,  however,  the  contract  is  not  an  entire  contract, 
but  a  separable  or  divisible  one,  so  that  the  right  to  re- 
cover a  part  of  the  compensation,  based  on  the  perform- 
ance of  a  part  6f  the  services,  has  already  accrued,  this 
right  will  not  be  forfeited  by  a  subsequent  breach  of  the 
contract.12 

It  becomes  important,  then,  to  determine  what  consti- 
tutes an  entire  contract,  and  what  a  separable  one.  This 
is  always  sl  question  of  the  intention  of  the  parties,  the 
determining  fact  being  whether  certain  parts  of  the  per- 
formance on  one  side,  and  of  the  consideration  on  the 
other,  are  so  applicable  to  each  other  that  they  can  justly 
be  carried  out  and  enforced  without  regard  to  the  re- 
mainder of  the  contract.  If  so,  they  are  separable ;  other- 
wise, where,  that  is,  all  the  parts  of  the  contract  are  so 

Dakota,  Bedow  v.  Tomkin,  5  S.  Dak.  entino,  71  N.  J.  L.  500;   Webb  v. 

432;    in    Texas,   HiDyard   v.   Grab-  Buckingfield,  13  Johns.  (N.  Y.)  390, 

tree,  11  Tex.  264,  62  Am.  Dec.  475.  7  Am.  Dec.  388;   Smith  v.  Brady, 

"The  rule  laid  down  in  Cutter  v.  17   N.   Y.   173,   72   Am.   Dec.   442; 

Powell    (the   original   English   case  Hartman  v.  Meighan,   171  Pa.  St. 

in  which  the  orthodox  rule  was  first  46;    Jennings   ▼.   Lyons,    39   Wise 

stated)  has  been  disregarded  in  some  553,  20  Am.  Rep.  57;  Diefenback  v. 

jurisdictions,  doubted  in  others,  and  Stark,  56  Wise.  462,  43  Am.  Rep. 

where  followed   is  recognized  as  a  719;  Walsh  v.  Fisher,  102  Wise  172, 

harsh  rule  and  not  to  be  extended."  72  Am.  St.  Rep.  865,  43  L.  R.  A. 

Trawick  ▼.  Trussell,  122  Ga.  320.  810. 

11 — Stark    ▼.    Parker,    9    Pick.         The  earlier  cases  in  Missouri  are 

(Mass.)    967,    13    Am.    Dec.    425;  conflicting,    but     the     later    cases 

Sipley  v.  Stickney,   190  Mass.  43,  clearly   place   that   state   with   the 

112  Am.  St.  Rep.  309,  5  L.  R.  A.  majority    in    denial    of    the    New 

(N.  S.)    469;   Wright  v.  Turner,  1  Hampshire    rule.     Posey    t.    Garth, 

Stew.    (Ala.)    29,  18  Am.  Dec.  25;  7  Mo.  94,  37  Am.  Dec.  183;  Earp 

Hutchinson  ▼.  Wetmore,  2  Cal.  310,  v.   Taylor,   73   Mo.   617;    Banse   v. 

56  Am.  Dec.  337;  Eldridge  v.  Rowe,  Tate,  62  Mo.  Ap.  150.    See,  contra, 

7  111.  91,  43  Am.  Dec.  41;  Miller  v.  Lee  v.  Ashbrook,  14  Mo.  378;  Lamb 

Goddard,  34  Me.  102,  56  Am.  Dec.  v.  Brolaski,  38  Mo.  51. 
638;  Kohn  v.  Fandel,  29  Minn.  470;  12 — Cunningham    v.    Morrell,    10 

Timberlake  v.  Thayer,  71  Miss.  279,  Johns.  (N.  Y.)  203,  6  Am.  Dec.  332. 
24  L.  R.  A.  221;  Natallizio  v.  Val-         And  see,  infra,  note  15. 
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related  that  a  part  cannot  justly  be  treated  as  inde- 
pendent of  the  remainder,  it  is  an  entire  contract. 

Applying  this  distinction  to  contracts  of  hiring  of  serv- 
ice, it  is  plain  that  a  contract  by  which  one  is  to  labor 
for  a  certain  time,  or  to  do  a  certain  job  of  work,  for 
a  fixed  sum,  is  an  entire  contract,  under  which  the  serv- 
ant cannot  recover  a  partial  payment  for  a  partial  per- 
formance (except  in  the  states  where  the  New  Hamp- 
shire rule  prevails).18 

Even  if  the  payment  is  measured  by  the  day,  week  or 
month,  if  there  is  nothing  to  show  that  the  servant  was 
to  be  paid  at  the  end  of  each  period,  the  entire  payment 
is  due  at  the  end  of  the  term  of  service,  and  the  contract 
is  an  entire  one.14 

But  where  one  agrees  to  work  for  a  certain  time  for  a 
weekly  of  monthly  salary  or  wage,  to  be  paid  at  the 
end  of  each  week  or  month,  the  contract  has  commonly 
been  held  separable;  so  far,  at  least,  as  the  question  of 
wages  already  earned  is  involved.  At  the  end  of  each 
week  or  month,  the  servant  under  such  contract  has  a 
matured  and  complete  right  to  receive  his  pay  for  the 
time.  A  subsequent  breach  of  his  contract  to  work  for 
a  y^ar  or  other  contract  period  might  entitle  the  master 
to  recover  damages  for  a  breach  of  the  contract,  but 
would  not  cause  a  forfeiture  of  the  sums  already  due.16 


13— Liddoll  v.  Chidester,  84  Ala. 
508,  5  Am.  St.  Rep.  387;  Moss  v. 
Decatur  Land  Co.,  93  Ala.  269,  30 
Am.  St.  Rep-.  55;  Hutchinson  v. 
Wetmore,  2  Cal.  310,  56  Am.  Dec 
337;  Eldridge  v.  Rowe,  7  111.  91,  43 
Am.  Dec.  41;  Pearse  v.  Diwer,  23 
Misc.  (N.  Y.)  691;  Jennings  ▼. 
Lyons*  39  Wise.  5.53,  20  Am.  Rep. 
57;  Koplite  v.  Powell,  56  Wise.  671; 
Ornstein  v.  Yahr  Drug  Co.,  119 
Wise.  429. 

14— Wright  v.  Turner,  1  Stew. 
(Ala.)   29,  18  Am.  Dec.  25;  Angle 


v.  Hanna,  22  111.  429,  74  Am.  Dec 
161;  Stark  v.  Parker,  2  Pick. 
(Mass.)  267,  13  Am.  Dec.  425;  Winn 
t.  Southgate,  17  Vt.  355;  Dief en- 
back  v.  Stark,  56  Wise.  462,  43 
Am.  Rep.  713;  Koplitz  v.  Powell, 
56  Wise.  611. 

In  McMillan  v.  Vanderlip,  12 
Johns.  (N.  Y.)  165,  7  Am.  Dec.  299, 
a  contract  to  work  for  ten  months, 
and  to  be  paid  by  the  piece  at  * 
fixed  rate,  was  held  an  entire  con* 
tract. 

15 — Dayton  ▼.  Deane,  23  Conn. 
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A  few  cases  have  held  that  even  in  such  a  case  the  con- 
tract is  entire.  The  questions  involved  have,  however, 
been  other  than  that  of  the  right  of  the  servant  to  re- 
ceive the  wages  already  earned.16  To  apply  the  rule  of 
forfeiture  to  the  wages  already  earned  and  due  would 
be  equivalent  to  holding  that  if  the  master  had  paid  the 
weekly  wage  on  each  pay  day  as  it  came  due,  he  could, 
if  the  servant  afterward  broke  his  contract,  recover  back 
the  sums  already  paid;  but  no  court  has  ever  gone  to 
that  extent. 

§168.  3.  What  justifies  the  servant  in  quitting  the 
service.  The  statements  of  the  two  preceding  sections 
refer  to  the  case  of  a  wrongful  breach  of  contract  by  the 
servant  Circumstances  may  occur  which  will  justify 
him  in  quitting. 


90;  White  v.  Atkins,  8  Cush.  (Moss.) 
367;  Cunningham  v.  Morrell*  10 
Johns.  (N.  Y.)  203,  6  Am.  Dec.  302; 
Walsh  t.  N.  Y.  &  Ky.  Co.,  88  App. 
Div.  (N.  Y)  477;  Tipton  ▼.  Feitner, 
20  N.  Y.  424,  429;  Chamblee  v. 
Baker,  95  N.  C.  98;  Matthews  v. 
Jenkins,  80  Va.  463)  La  Coursier  v. 
Russell,  82  Wise.  265. 

And  that  the  payments  were  to 
he  made  monthly,  and  the  contract 
is  consequently  separable,  may  be 
inferred  from  the  fact  that  pay- 
ments had  in  fact  been  made  at  the 
end  of  the  first  two  months.  Cham- 
blee y.  Baker,  95  N.  C.  98. 

16— Alie  v.  Nadeau,  93  Me.  282, 
74  Am.  St,  Rep.  346;  Olmstead  v. 
Bach,  76  Md.  132,  44  Am.  St  Rep. 
273,  22  L.  R.  A.  74;  Larkin  v. 
Hecksher,  51  N.  J.  L.  133,  3  Jj.  R. 
A.  137;  Markham  v.  Markham,  110 
N.  C.  356. 

These  cases  hold  the  contracts 
entire  in  the  sense  that  the  master 
can  be  sued  for  wrongfully  dis- 
charging the  servant  during  the  stip- 


ulated term,  although  the  payment 
of  wages  was  to  be  weekly.  "The 
duration  of  the  employment  was 
as  much  an  integral  part  of  the 
agreement  as  the  stipulation  re- 
lating to  the  amount  of  the  com- 
pensation and  the  stated  periods 
for  its  payment.  •  •  •  The  con- 
sideration for  the  plaintiff's  under- 
taking was  the  defendant's  agree- 
ment to  pay  him  fifty  dollars  a 
week  and  to  employ  him  for  one 
year.  The  latter  was  as  much  a 
part  of  the  consideration  as  the 
former."  Olmstead  v.  Bach,  suprcu 
These  rulings  are  manifestly  cor- 
rect; and  do  not  involve  the  pro- 
position that  a  servant  by  quitting 
wrongfully  would  forfeit  his  right 
to  wages  already  earned  and  pay- 
able. On  the  other  hand,  an  exist- 
ing right  of  action  for  accrued  wages 
might  of  course  be  swallowed  up 
by  the  recoupment  of  damages 
caused  by  a  subsequent  breach  of 
contract  by  the  servant. 
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A  servant  will  be  justified  in  quitting  his  employer  dur- 
ing the  contract  term,  and  its  termination  will  be  deemed 
the  act  of  the  master,  if  the  master  assaults  and  beats 
the  servant,  if  he  threatens  violence  so  seriously  as  to 
create  fear  on  the  servant's  part,  if  he  refuses  the  serv- 
ant's wages  in  violation  of  the  contract,  if  he  fails  to  pay 
the  wages  as  they  become  due,  or  if  he  fails  to  furnish 
work  for  the  defendant,  or  to  furnish  the  necessary  tools 
or  materials.17 

On  the  other  hand,  harsh  language  and  unreasonable 
scolding  (though  doubtless  such  facts  might  be  so  extreme 
as  to  justify  the  servant  in  leaving),  quarrels  between  the 
servant  and  other  servants  of  the  same  master,  a  dispute 
between  himself  and  the  master  over  other  matters,  or  a 
violation  by  the  master  of  another  contract  bearing  no 
relation  to  the  contract  of  hiring,18  have  been  held  insuffi- 
cient. 


17 — Causes  justifying  abandon- 
ment of  the  service  include  an 
assault  and  battery  by  the  master, 
Erickson  v.  Sorby,  90  Minn.  327; 
Langguth  v.  Burmeister,  101  Minn. 
14;  an  unprovoked  assault  without 
a  battery,  Bishop  v.  Ranney,  59 
Vt.  316;  compelling  an  apprentice 
to  do  unnecessary  work  on  Sunday, 
Warner  v.  Smith,  8  Conn.  14;  re- 
ducing his  agreed  wages,  Schieten- 
ger  v.  Bridgeport  Knife  Co.,  54  Conn. 
64;  failure  to  pay  the  agreed  salary, 
Lefrancois  v.  Charbonnet,  5  Rob. 
(La.)  185,  39  Am.  Dec.  533;  Schei- 
ble  v.  Klein,  89  Mich.  376;  or  stipu- 
lated profits,  Dunn  v.  Crichfleld,  214 
I1L  292. 

An  attempt  to  seduce  a  female 
servant  by  a  man  living  in  the 
master's  house,  though  the  master 
had  no  control  over  him,  justifies 
her  quitting  the  service.  Patterson 
v.  Gage,  23  Vt.  558,  56  Am.  Dec  96. 

18— Facts  which  have  been  held 


not  to  justify  quitting  the  service 
include  the  failure  to  make  agreed 
payments,  when  plaintiff  failed  to 
call  for  them  at  the  office,  Dock- 
ham  v.  Smith,  113  Mass.  322,  18 
Am.  Rep.  495;  violation  of  another 
contract,  having  no  direct  relation 
to  the  eontract  of  hiring,  Stix  v.. 
Roulston,  88  Ga.  743;  the  mere 
request  by  the  master  to  the  ser- 
vant to  work  over  time  and  at  un- 
seasonable hours,  Koplits  v.  Powell, 
63  Wise  671;  that  the  work  (farm 
labor)  is  hard  and  exhausting, 
Angle  v.  Hanna,  22  111.  429,  74  Am. 
Dec.  161.  A  mere  change  of  the 
location  of  his  employment  would 
not  justify  a  store  manager  in 
breaking  his  contract;  aliter,  if  the 
change  was  a  substantial  reduction 
of  bis  position  or  authority,  though, 
without  reduction  of  salary.  Kram- 
er v.  Wolf  Cigar  Stores  Company, 
99  Tex.  597. 
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The  servant  who  quits  his  master's  service  during  the 
contract  term  is  thereby  prima  facie  guilty  of  a  breach 
of  the  contract ;  the  burden  is  upon  him  to  show  a  justifi- 
cation.19 , 

§  169.  C.  After  breach  of  the  contract  by  the  master. 
1.  What  constitutes  such  breach.  The  master  may 
become  guilty  of  a  breach  of  the  contract,  as  stated  in* 
the  last  section,  by  such  misconduct  as  compels  the  serv- 
ant to  leave ;  and  he  may  also  break  the  contract  by  dis- 
charging the  servant  without  justification.  If  the  dis- 
charge is  justified  by  the  positive  intentional  acts  of  the 
servant,  the  effect  will  be  equivalent  to  an  abandonment 
of  the  service  by  him.20  But  it  may  be  for  a  cause  which 
justifies  the  master  and  relieves  him  from  fault,  and 
which  still  does  not  involve  a  breach  of  contract  by  the 
servant,  as  in  case  of  the  servant's  illness,  or  inability 
without  his  fault  to  do  the  required  work.  When  fiuch 
facts  exist,  the  case  will  come  under  the  last  subdivision 


19 — Erring  v.  Ingram,  24  N.  J. 
L.  520. 

20 — Von  Heyne  v.  Tompkins,  80 
Minn.  77,  5LB.A.  (N.  S.)  524; 
Hartman  v.  Rogers,  60  Gal.  643; 
Posey  v.  Garth,  7  Mo.  04,  37  Am. 
Dee.  183;  Turner  v.  Kouwenhoven, 
100  N.  Y.  115.  But  in  Hildebrand 
y.  Am.  Fine  Art  Co.,  109  Wise.  171, 
53  L.  R.  A.  826,  it  was  said  that 
the  discharge  of  an  employee, 
though  for  good  cause,  is  not  equiv- 
alent to  a  quitting  by  the  servant. 
As  the  master  has  consented  to  the 
termination  of  the  contract,  he  ia 
liable  to  pay  the  wages  already 
earned,  less  such  damages  suffered 
by  the  servant's  wrongful  acts  as 
he  has  pleaded  and  proved. 

If  an  employer  is  justified  in  dis- 
charging   the    servant    for    some 


cause  "not  immediately  connected 
with  the  contract,"  and  for  which 
the  blame  is  not  wholly  on  the  ser- 
vant, the  servant  can  recover  a  pro- 
portional compensation.  Byrd  v. 
Boyd,  4  McCord  (S.  C.)  246,  17  Am. 
Dec.  740. 

In  Peterson  v.  Mayer,  46  Minn. 
468,  13  L.  R.  A.  72,  it  was  held  that 
embezzlement  of  the  master's  money 
was  such  a  breach  of  the  servant's 
contract  that  he  can  recover  nothing 
on  the  sum  due  for  that  month, 
though  for  wages  already  accrued 
there  would  be  no  forfeiture.  This 
is  not  inconsistent  with  Turner  v. 
Kouwenhoven,  and  Hildebrand  v. 
Am.  Fine  Art  Co.,  supra. 

As  to  the  effect  of  a  discharge 
for  good  cause,  see  the  comprehen- 
sive note  in  5  I*  R.  A.  (tf.  S.)  524, 
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of  this  topic,  that  of  the  failure  of  the  contract  without 
fault  on  either  side. 

It  has  been  said  by  way  of  general  definition  that  the 
master  is  justified  in  discharging  his  servant  by  any 
wrongful  act  of  the  servant  which  is  prejudicial,  or  likely 
to  be  prejudicial,  to  the  business,  or  to  the  reputation, 
of  the  master.11 

The  master's  right  to  discharge  his  servant  may  be  a 
little  more  extensive  than  that  of  the  servant  to  quit, 
in  that  the  master  is  more  subject  to  be  injured  by  the 
servant's  wrongful  acts  than  the  servant  by  the  master's. 

Habitual  neglect  of  duty  by  the  servant,  or  even  occa- 
sional or  single  neglect,  such  as  does  positive  injury  or 
shows  the  servant's  unfitness,  such  incompetency  or  poor 
work  as  violates  the  servant's  implied  agreement  to 
exercise  reasonable  skill  and  industry,  unprovoked  in- 
solence to  the  master  or  his  representatives,  insolence 
or  discourtesy  to  the  master's  guests  or  customers,  diso- 
bedience to  proper  orders,  dishonesty  in  doing  the 
master's  business,  revealing  of  trade  secrets,  working 
against  the  business  interest  of  the  employer  and  in  the 
interest  of  his  rivals,  and  all  similar  classes  of  positive 
misconduct  will  justify  the  servant's  discharge,  and  make 
the  servant  the  party  guilty  of  the  breach  of  the  contract, 
rather  than  the  master.22 


21— Pearce  ▼.  Foster,  17  Q.  B. 
D.  536.  "The  causes  which  justify 
the  discharge  of  a  servant  employed 
for  a  certain  time,  by  express  agree- 
ment or  by  implication  *  *  * 
are  generally  reduced  to  three 
classes:  willful  disobedience  of  a 
lawful  order;  gross  moral  miscon- 
duct; habitual  negligence  or  other 
serious  detriment  to  the  master's 
interest;  incompetence  or  perma- 
nent disability  from  illness.  They 
must  be  in  some  way  connected 
with   thie    duties   of    the   service." 


Larkin  v.  Hecksher,  51  N.  J.  L.  33, 
3L.R.A.   137. 

22— Lyon  v.  Pollard,  20  Wall.  (U. 
S.)  403;  Kendall  v.  West,  196  111. 
221,  80  Am.  St.  Rep.  317;  Moore  v. 
C.  B.  &  Q.  R.  Co.,  65  Iowa  505,  54 
Am.  Rep.  26;  Baltimore  Base  Ball 
Club  r.  Pickett,  78  Md.  375,  44  Am. 
St.  Rep.  304,  22  L.  R.  A.  690;  Von 
Heyne  v.  Tompkins,  89  Minn.  77, 
SLR.  i  (N.  S.)  524;  Allen  v. 
Aylesworth,  58  N.  J.  Eq.  349;  Jer- 
ome ▼.  Queen  City  Cycle  Co.,  163 
N.  Y.  351;  Beckman  v.  Garrett,  66 
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Drunkenness  while  on  duty  would  manifestly  be  suf- 
ficient. Drunkenness  while  not  on  duty  will  not  ordinarily 
be  sufficient ;  but  if  it  was  da  gross  as  to  impair  the  serv- 
ant 's  efficiency,  or  if  the  natj&fe  of  the  employment  was 
such  as  to  make  the  ehftracter  and  reputation  of  the 
servant  important  to  the  master  (as  if  the  servant  were 
a  clergyman  employed  by  a  church,  or  an  officer  of  a 
bank),  it  would  become  a  sufficient  ground  for  dis- 
charge.28 

Very  much  the  same  thing  may  be  said  as  to  sexual 
immorality;  any  lewd  or  immoral  conduct  on  the  master's 
premises,  Qr  when  associating  with  his  other  employees, 
would  justify  a  discharge.  Immoral  conduct  outside  the 
employment  would  or  would  not  justify  discharge,  de- 
pending on  its  flagrancy,  apd  the  question  whether  the 
nature  of  the  employment  was  such  as  to  make  the  bad 


Ohio  St.  136;  Matthews  v.  Park 
Bros.,  146  Pa.  St.  384,  159  Pa.  St. 
579;  Pelts  v.  Prints,  186  Pa.  St. 
347;  Mitchell  v.  Toale,  25  S.  C.  238, 
60  Am.  Rep.  502;  Dieringer  v. 
Meyer,  43  Wise.*  311,  24  Am.  Rep. 
415. 

Cases  in  which  the  cause  of  dis- 
charge was  held  insufficient  include 
VanWinkle  v.  Satterfield,  58  Ark. 
617,  23  L.  R.  A.  853;  Shaver  v. 
Ingram,  58  Mich.  649,  55  Am.  Rep. 
712;  Milligan  v.  Sligh  Furn.  Co., 
Ill  Mich.  629,  5  L.  R.  A.  707;  Lark- 
in  v.  Hecksher,  51  N.  J.  L.  33,  3 
L.  R.  A.  137. 

"Trivial  and  unimportant  acts  of 
disobedience  or  negligence  are  in- 
sufficient." Hamilton  v.  Love,  152 
Ind.  641,  71  Am.  St.  Rep.  834. 

Winship  v.  Portland  Base  Ball 
Asso.,  78  Me.  571,  and  Baltimore 
Base  Ball  Co.  v.  Pickett,  supra,  dis- 
cuss the  right  of  discharging  a  pro- 
fessional baseball  player. 


That  an  employee  engaged  for  a 
year  was  arrested  and  imprisoned 
for  two  weeks  at  the  height  of  the 
busy  season,  though  he  was  found  to 
be  not  guilty  of  the  crime  charged, 
justified  the  master  in  engaging  a 
man  in  his  place,  and  refusing  to 
take  him  back  afterward.  The  case 
is  one  of  inability  by  the  servant 
to  fulfil  his  contract,  and  is  analo- 
gous in  principle  to  the  case  of  ill- 
ness. Leopold  v.  Salkey,  89  111.  420, 
31  Am.  Rep.  93. 

As  to  the  interpretation  of  an 
express  contract  that  the  servant 
may  be  discharged  if  his  work  is 
not  "satisfactory,"  see  the  note  in 
12  L.  R.  A.  (N.  S.)  403. 

23 — Bass  Furnace  Co.  v.  Glass- 
cock, 82  Ala.  452,  60  Am.  Rep.  748; 
Huntingdon  v.  Chaffin,  38  N.  Y.  182; 
Ulrich  v.  Hower,  156  Pa.  St.  414. 
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reputation  of  the  servant  injurious  to  the  master's  serv- 
ice.14 

The  master's  right  to  discharge  a  servant,  and  term- 
inate a  contract  which  has  a  definite  period  still  to  run, 
because  of  his  illness,  is  also  a  question  of  the  nature 
and  degree  of  the  illness,  and  its  effect  upon  the  master's 
iuterest.  If  the  illness  is  such  that  the  employee  evi- 
dently will  not  be  able  to  do  anything  more  under  his 
contract,  the  employment  is  virtually  terminated  ipso 
facto;  and  the  employer's  definitely  putting  an  end  to  it 
is  only  the  recognition  of  an  existing  fact. 

If  it  creates  a  complete  uncertainty  as  to  when  the 
servant  will  be  able  to  resume  his  work,  or  whether  he 
ever  will  be  so,  the  master  can  hardly  be  required  to  hold 
the  place  open  indefinitely  with  no  reasonable  certainty 
of  its  ever  being  filled. 

In  some  cases  even  a  short  illness,  if  it  seriously  in- 
jures the  master's  business,  and  makes  it  necessary  for 
him  to  fill  the  place  at  once  or  to  suffer  great  harm 
thereby,  has  been  held  to  justify  a  discharge ;  but  a  slight 
illness,  likely  to  cause  only  a  short  absence  from  work, 
would  not  ordinarily  have  that  effect.28 

§  170.  2.  The  remedies  of  the  servant.  If  a  servant 
has  been  wrongfully  discharged  by  the  master,  there  are 


24— Freeman  ▼.  Bourne,  170  Mass. 
289,  39  L.  R.  A.  510;  Gould  v.  Mag- 
nolia Metal  Co.,  207  111.  172;  Child 
v.  Boyd  Co.,  175  Mass.  493. 

In  Denham  v.  Patrick,  20  Out.  L. 
Rep.  347,  17  Anno.  Gas.  358,  it  is 
said  that  in  the  case  of  household 
servants,  or  those  who  have  access 
freely  to  the  household,  any  moral 
misconduct  not  of  a  trivial  char- 
acter will  justify  a  dismissal 

In  Freeman  v.  Bourne,  supra,  it 
was  held  that  the  position  of  school 
superintendent  requires  not  only 
moral  character  in  fact,  but  a  repu- 
tation for  such  character,  and  that 


the  school  board  were  justified  in 
dismissing  a  superintendent  who 
had  been  arrested  and  several  times 
tried  for  gross  immorality,  although 
the  juries  had  disagreed  and  he  had 
not  been  convicted. 

25— Johnson  v.  Walker,  155  Mass. 
353,  31  Am.  St.  Rep.  550;  Ryan  v. 
Dayton,  25  Conn.  188,  65  Am.  Dee. 
560;  Jeter  v.  Penn,  28  La.  An.  230, 
26  Am.  Rep.  98;  Gaynor  v.  Jones, 
104  App.  Div.  (N.  T.)  35. 

See  Dickey  v.  Linscott,  20  Me. 
453,  37  Am.  Dec.  66;  Spalding  v. 
Rosa,  71  N.  Y.  40,  27  Am.  Rep.  7. 
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three  possible  modes  of  his  seeking  redress :  first,  he  may 
refuse  to  accept  the  discharge,  treat  the  contract  as  still 
in  force,  tender  his  services  from  time  to  time  thereunder, 
and  claim  the  agreed  salary  or  wage  as  it  comes  due; 
second,  he  may  accept  the  discharge,  acquiesce  in  the 
termination  of  the  contract,  and  claim  the  value  of  the 
service  which  he  has  already  rendered  as  on  a  quantum 
meruit;  third,  he  may  sue  the  master  for  breaking  his 
contract,  and  recover  his  entire  damage  therefor  in  a 
single  action. 

Of  these  possible  remedies,  the  right  of  the  servant  to 
the  second  and  third  is  unquestioned;  his  right  to  pro- 
ceed in  the  first  manner  has  been  a  matter  of  some  judio- 
ial  controversy,  but  is  denied  by  the  great  preponder- 
ance of  authority. 

§  171.  The  theory  of  "constructive  service."  It  was 
held  in  an  early  English  case  that  if  one  were  wrongfully 
discharged  from  service  he  might  refuse  to  recognize  the 
discharge,  continue  to  tender  his  services,  and  at  the 
end  of  the  term  sue  on  the  contract.  His  right  to  remain 
in  the  master's  employment,  coupled  with  his  tender  of 
service,  were  held  to  constitute  " constructive  service,' f 
to  use  the  phrase  that  was  adopted.26 

The  importance  of  this  view  of  his  rights  is  not  merely 
that  the  servant  may  sue  in  form  upon  the  contract  in- 
stead of  for  damages  for  breach  of  it,  but  in  this :  if  the 
tender  of  the  service  is  a  good  constructive  service,  then, 
at  the  end  of  each  week  or  month  of  such  service,  he  would 
have  the  right  to  demand  his  weekly  or  monthly  pay,  and 
sue  therefor  as  if  he  had  actually  worked  for  the  time. 
So  that,  where  this  doctrine  prevails,  the  proper  course 
for  one  who  has  been  lawfully  discharged  is  to  make 
tenders  of  his  service  from  time  to  time,  and  if  they  are 

26— -Gandell  ▼.  Pontigny,  4  Camp. 
375,  1  Starkie  198;  Collins  y.  Price, 
5  Bing.  132,  13  E.  G.  L.  389. 
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refused,  remain  idle,  and  sue  for  the  installments  of 
wages  as  they  become  due. 

But  this  doctrine,  originally  formulated  in  England, 
was  afterward  repudiated  there,  and  the  rule  established 
that  after  his  discharge  by  the  master  the  servant  could 
not  treat  the  contract  as  still  in  force,  but  was  confined 
to  his  remedies  for  the  work  already  done,  and  for  dam- 
ages by  the  breach  of  contract ; 2T  and  this  later  English 
doctrine  is  generally  held  in  the  United  States. 

He  cannot  sue  upon  the  contract,  for  he  has  not  per- 
formed his  contract,  and  the  fiction  of  constructive  serv- 
ice is  not  recognized.  It  is  the  servant's  duty  rather  to 
seek  other  employment  than  to  continue  idle,  going 
through  the  ceremony  of  tendering  service  under  the 
broken  contract.28 

But  the  theory  of  "constructive  service/ '  with  the 
rights  that  follow  therefrom,  is  still  held  in  a  very  few 
states.29 


27 — Archard  v.  Horner,  3  Car.  & 
P.  349,  14  E.  G.  L.  507;  Emmens  v. 
Elderton,  13  C.  B.  495,  4  H.  L.  Cas. 
624,  76  E,  C.  L.  495. 

28— Carmean  v.  N.  Am.  Trans. 
Co.,  46  Wash.  446,  122  Am.  St.  Rep. 
930,  8  L.  R.  A.  (N.  S.)  595,  13  Anno. 
Cas.  110;  Doherty  v.  Schipper,  250 
Ifl.  128,  34  L.  R.  A.  (N.  S.)  557, 
Anno.  Cas.,  1912  B.  364;  Ricks  v. 
Yates,  5  Ind.  115;  Old  Dom.  Copper 
Co.  v.  Andrews,  6  Ariz.  205;  Olm- 
stead  v.  Bach,  71  Md.  132,  44  Am. 
St.  Rep.  273,  22  L.  R.  A.  74 ;  James 
v.  Allen  County,  44  Ohio  St.  226,  5 
Am.  Rep.  821;  Derosia  v.  Firland, 
83  Vt.  372,  28  L.  R.  A.  (N.  S.)  577. 
The  leading  case,  in  which  the  pre- 
vailing American  doctrine  was  first 
defined,  is  Howard  v.  Daly,  61  N.  Y. 
362,  19  Am.  Rep.  285. 

In  Minnesota,  the  court  denies 
the  theory  of  constructive  service, 
but  the  damages  are  separable,  and 

D.  R.— 25 


a  new  right  of  action  accrues  at 
every  pay  day,  and  therefore  re- 
peated actions  can  be  brought  for 
accruing  wages.  McMillan  v.  Dick- 
inson Co.,  60  Minn.  156,  51  Am.  St. 
Rep.  511,  27  L.  R.  A.  409. 

29 — Strauss  v.  Meertief,  64  Ala. 
299,  34  Am.  Rep.  8 ;  Liddell  v.  Chid- 
ester,  84  Ala.  505,  5  Am.  St.  Hep. 
387  (but  it  is  nevertheless  the  duty 
of  the  plaintiff  to  accept  other  simi- 
lar employment  if  offered  him,  in 
order  to  reduce  his  damages; 
Strauss  v.  Meertief,  supra) ;  Cqx 
v.  Bierden,  84  Ga.  304,  20  Am.  St. 
Rep.    359. 

Pennsylvania  holds  that  he  has 
the  option  to  stand  on  the  contract 
and    sue    for    his    wages    as    they 
accrue,  or  to  bring  a  single  action, 
for  damages  for  breach  of  the  con- 
tract.  Allen  v.  Colliery  Co.,  196  Pa. 
St.  512. 

If  one  is  discharged  in  violation 
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Under  the  prevailing  rule,  he  is  limited  to  those  rights 
whiph  involve  a  recognition  that  the  contract  has  been 
broken  by  the  master  and  is  at  an  end. 

Of  course  the  servant's  right  to  recover  the  wages 
already  earned  is  indisputable,  but,  if  the  master  has 
broken  the  contract,  he  cannot  set  it  up  as  a  defense 
against  the  servant,  and  the  servant  may  therefore  claim 
the  reasonable  value  of  his  service  already  rendered  if 
that  should  exceed  the  contract  rate.80 

And  he  can  in  one  action  set  up  the  contract,  the  work 
already  performed  under  it,  the  breach  of  the  contract 
by  the  master,  and  recover  all  his  damages,  both  past  and 

future,  in  one  judgment.81 

* 

§  172.  The  measure  of  damages.  It  is  immaterial  in 
principle  whether  the  master  breaks  the  contract  before 
the  term  of  service  begins,  as  by  notifying  the  servant 
that  he  will  not  give  him  the  employment  contracted  for, 


of  a  contract,  his  remedy  is  to  sue 
for  the  breach  of  contract;  but  if 
he  is  not  discharged,  but  simply 
furnished  no  work,  he  can  sue  for 
wages  as  they  accrue  under  the  con- 
tract. Stone  v.  Bancroft,  112  Gal. 
652,  139  Cal.  78. 

80 — Davidson  v.  Laughlin,  138 
Cal.  320,  5  L.  R,  A.  (N.  S.)  579; 
Brown  r.  Crown  Gold  Milling  Co., 
150  CaL  376;  Hemminger  v.  Western 
Assurance  Co.,  95  Mich.  855. 

And  see  the  cases  in  notes  33  to 
37,  infra. 

31 — Mt  Hope  Cemetery  Asso.  v. 
Weidenmann,  139  111.  67;  Hamilton 
▼.  Love,  152  Ind.  641,  71  Am.  St 
Rep.  384;  Eeedy  ▼.  Long,  71  Md. 
385,  5  Ia  R.  A.  759;  James  v.  Par- 
sons, 70  5ans,  156. 

It  follows  that  he  can  bring  only 
one  suit,  and  that  a  recovery,  after 


breach  of  the  contract,  for  a  part 
of  the  wages  earned,  is  a  bar  to 
a  second  suit  for  later  wages.  Olm- 
stead  t.  Bach,  71  Md.  182,  44  Am. 
St.  Rep.  273,  22  L.  R.  A.  74;  Alie 
t.  Nadeau,  93  Me.  282,  74  Am.  St. 
Rep.  346;  Doherty  v.  Schipper,  250 
111.  128,  34  L.  R.  A.  (N.  S.)  557, 
Anno.  Cas.,  1912  B.  364;  Keedy 
T.  Long,  71  Md.  385,  5  L.  R.  A.  759; 
James  v.  Allen  County,  44  Ohio  St 
226,  58  Am.  Rep.  821;  Richardson 
v.  Eagle  Machine  Works,  78  Ind. 
422,  41  Am.  Rep.  585;  Booge  v. 
Pacific  R.  Co.,  33  Ma  212,  82  Am. 
Dec.  160;  Ornstein  ▼.  Yahr  Drug 
Co.,  119  Wise.  429. 

Contra,  Armfleld  v.  Nash,  31  Miss. 
160;  McMillan  v.  Dickinson  Co.,  60 
Minn.  156,  51  Am.  St.  Rep.  511, 
27  L.  R.  A.  409;  Moore  v.  Kelly, 
111  Ga.  371. 
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or  after  the  servant  has  entered  on  the  performance  of 
the  contract,  by  wrongfully  discharging  him.82 

The  most  important  question  arising  in  a  suit  for 
breach  of  a  contract  of  employment  by  the  master, 
whether  the  breach  occurs  before  or  after  the  beginning 
of  the  term,  is  the  proper  measure  of  damages. 

If  the  servant  waits  until  the  expiration  of  the  contract 
term  before  he  brings  his  suit,  the  measure  of  damages 
is  the  total  amount  of  wages  agreed  to  be  paid  during 
the  term,  less  the  amount  which  the  servant  has  received 
in  other  employment,  or  could  have  received  by  the  exer- 
cise of  reasonable  diligence  to  find  other  suitable  em- 
ployment.38 

The  servant  has  no  right  to  remain  idle,  but  must 
accept  other  work  of  similar  character,  if  it  is  offered 
him,  and  must  use  reasonable  diligence  to  find  such  work. 

He  is  not  bound  to  accept  work  of  a  wholly  different 
character  from  that  for  which  he  was  engaged,  and  which 
is  more  laborious,  menial  or  dangerous.34 

The  burden  of  proof  is  on  the  defendant  to  show  the 
diminution  of  plaintiff's  damages  by  his  having  been 
employed,  or  by  his  having  been  able  by  reasonable  effort 

38— Howard  v.  Daly,   61   N.  Y.  Corset   Co.,  SOI   Mass.   1;    Alaska 

362,  19  Am.  Hop.  285.  Fish  Co.  v.  Chase,  64  C.  C.  A.  1; 

One   wrongfully   discharged   dur-  Doherty  ▼.  Schipper,  250  111.  128,  34 

ing  the  contract  year,  at  the  end  of  L.  R.  A.   (N.  S.)    557,  Anno.  Cas., 

which   the   master   had   agreed   to  1912    B.    364;    Baltimore    Baseball 

take  him  into  partnership,  can  sue  Club  v.  Pickett,  18  Md.  375,  44  Am. 

for  breach  of  the  contract,  and  need  St.    Rep.    304,    22   L.    R.    A.    690; 

not  wait  until  the  end  of  the  year.  Markham  v.  Markham,  110  N.  C. 

Dugan  v.  Anderson,  36  Md.  567,  11  356. 

Am.  Rep.  509.    This  case  and  Da-  34— Hinchcliffe    v.    Koontz,    121 

vidson  v.   Laughlin    (see  note   30)  Ind.    422,    16   Am.    St.    Rep.    403; 

are  very  similar  in  facts;  and  they  Fuchs  v.  Koerner,  107  N.  Y.  529; 

illustrate  the  fact  that  substantial-  Strauss  v.  Meertief,  64  Ala.  299,  38 

ly  the  same  result  may  be  reached  Am.  Rep.  8;  Cooper  v.  Strange  & 

by  treating  the  action  as  one  for  a  Warner  Co.,  Ill  Minn.  177,  27  L. 

quantum  meruit,  or  one  for  breach  R.  A.  (N.  S.)   1011,  20  Anno.  Cas. 

of  contract.  663. 

33— Ifaynard  t.  Royal 


388 


THE  LAW  OP  PERSONS  OB  DOMESTIC  RELATIONS 


to  obtain  such  employment.  The  plaintiff  need  only 
prove  the  agreed  compensation  and  the  wrongful  dis- 
charge ;  and  he  is  prima  facie  entitled  to  recover  the  total 
amount  of  salary  or  wage  which  he  would  have  received.85 

Of  course  that  a  servant  obtained  other  employment,, 
at  the  same  or  even  at  a  better  wage,  would  not  consti- 
tute a  total  defense  to  his  action.  It  would,  however,  re- 
duce the  damage  to  a  nominal  sum. 

If  the  action  is  brought  before  the  expiration  of  the 
contract  term,  but  the  trial  does  not  occur  until  the  term 
has  expired,  the  rule  of  damages  is  the  same.  The  con- 
tract being  at  an  end,  the  servant  is  entitled  to  recover 
in  one  action  the  total  damages  therefor ;  and  any  uncer- 
tainty which  may  have  existed  at  the  time  of  the  bring- 
ing of  the  suit,  as  to  what  the  damages  might  be,  is  re- 
moved by  the  expiration  of  the  term  before  the  trial.36 

But  if  the  term  has  not  expired  at  the  time  of  the 
trial,  a  situation  of  greater  difficulty  exists.  It  cannot 
be  certainly  known  whether  the  plaintiff  will  or  will  not 
have  other  work  during  the  term  to  set  off  against  his 
<  contract  price.  And  it  has,  accordingly,  been  held  by  a 
few  courts  that  only  the  loss  of  wages  to  the  time  of  tho 
trial  could  be  recovered,  less  the  pay  earned,  Qr  that 
might  have  been  earned,  in  other  occupation.. 

But  it  is  evident  that  this  rule  cannot  b§  defended  by 
sound  reasoning.  Under  it  the  discharged  servant  would 
be  compelled,  cither  to  wait  till  the  end  of  the  term 


35 — StrausB  v.  Meertief,  64  Ala. 
299,  38  Am.  Rep.  8;  Van  Winkle  v. 
Satterfield,  58  Ark.  617,  23  L.  R. 
A.  853;  Grant  v.  New  Departure 
Mfg.  Co.,  85  Conn.  421;  Hamilton 
v.  Love,  152  Ind.  641,  71  Am.  St. 
Rep.  384;  Maynard  v.  Royal  Wor- 
cester Corset  Co.,  200  Mass.  1; 
Beissel  v.  Vermilion  Farmers  Co., 
100  Minn.  299,  12  L.  R.  A.  (N.  S.) 
403 ;  Howard  v.  Daly,  61  N.  Y.  362, 


19  Am.  Rep.  285;  King  v.  Steiren, 
44  Pa.  St.  99,  «4  Am.  Dee.  419; 
Emery  v.  Steckel,  126  Pa,  St.  171, 
12  Am,  St.  Rep.  857;  Winkler  ▼. 
Racine  Wagon  Co.,  99  Wise  184. 

Contra,  Lewis  v.  Scott,  95  Ky. 
484,  44  Am.  St.  Rep.  251. 

36 — Mt.  Hope  Cemetery  Ascfb.  v. 
Weidenmann,  139  HI.  67;  Howay  v. 
Going-Northrup  Co.,  24  Wash.  88, 
85  Am.  St.  Rep,  942. 
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before  bringing  his  suit,  a  period  that  might  be  several 
years,  or  else  to  lose  all  his  damages  after  the  trial. 
Since  the  contract  is  an  entirety,  the  breach  of  it  is  a 
single  wrong,  and  only  one  suit  cap  be  brought  for  such 
breach.  The  difficulty  of  estimating  the  future  loss  of 
wages  is  no  greater  than  in  actions  for  personal  injuries, 
or  in  many  other  cases  where  courts  and  juries  are  re- 
quired to  fi*  a  definite  sum  of  money  as  damages,  where 
the  amount  cannot  be  accurately  computed,  but  must  be 
estimated  The  better  rule  is,  therefore,  that  if,  at  the 
time  of  the  trial,  the  term  has  not  yet  expired,  the  jury 
must  give  the  amount  of  wages  less  the  amount  earned, 
or  which  might  have  beeft  earned,  to  the  time  of  trial,  plus 
the  future  loss  to  the  end  of  the  contract  term,  estimated 
on  the  same  basis  according  to  the  best  judgment  of  the 
jury. 

"All  the  elements  which  bear  upon  the  matters  involved 
in  the  (estimate)  are  to  be  considered  by  the  jury,  and 
from  the  evidence  in  each  case  they  are  to  form  an 
opinion  upon  which  all  can  agree,  and  to  which,  unless 
it  is  set  aside  by  the  court,  the  parties  must  submit.  The 
liability  to  have  the  damages  which  he  inflicts  by  break- 
ing his  contract  so  assessed  is  one  which  the  defendant 
must  be  taken  to  have  understood  when  he  discharged  the 
plaintiff;  and,  if  he  did  not  wish  to  be  subjected  to  it, 
he  should  have  kept  his  agreement. ' ' 3T 

§  173.  D.  In  case  of  failure  of  the  contract  without 
fault  of  either  party.  The  most  common  cause  of  the 
failure  of  a  contract  without  fault  of  either  party  is  the 


37— Cutter  t.  Gillette,  163  Mass. 
95;  Pierce  v.  Tenn.  Coal  Co.  173  U. 
S.  1;  Seymour  v.  Oelrichs,  156  Cal. 
782,  134  Am,  Rep.  154)  Hamilton 
v.  Love,  158  In<L  641,  71  Am.  St. 
Rep.  384;  Larkin  v.  Hecksher,  51 
N.  J.  L.  133,  3  L.  R.  A.  137.  It  is 
so  even  when  the  employment  was 


agreed  to  be  for  life  as  compensa- 
tion for  a  severe  injury.  Pierce  v. 
Tennessee  Coal  Co.,  173  U.  S.  1. 

Contra,  Mt.  Hope  Cemetery  Asso. 
v.  Weidenmann,  139  HI.  67;  Van 
Winkle  v.  Satterfield,  58  Ark.  617, 
23  L.  R.  A.  853;  Gordon  v.  Brew- 
ster, 7  Wise.  355. 
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illness  of  the  servant.  As  has  been  already  stated,  if  the 
servant  becomes  permanently  disabled  from  performing 
his  contract,  or  so  ill  that  his  resumption  of  it  is  wholly 
uncertain  and  indefinite,  the  master  has  a  right  to  dis- 
charge him;  and  if  he  is  only  temporarily  ill,  but  it  so 
deranges  the  master's  work  that  it  is  practically  neces- 
sary for  him  to  fill  the  place,  he  may  also  have  the  right 
of  discharge.88 

But  a  termination  under  such  circumstances,  though 
without  fault  on  the  master's  part,  is  also  without  fault 
on  the  servant's  part.  There  is,  therefore,  no  forfeiture 
of  compensation  already  earned  by  the  inability  to  per- 
form further.  The  contract,  by  necessity,  is  set  aside; 
and  the  servant  can  recover  for  what  he  has  already  done, 
as  on  a  quantum  meruit.  The  contract  price  is,  of  course, 
the  presumptive  measure  of  the  value  of  the  service,  sub- 
ject to  proof  that  for  the  shorter  term  it  was  worth  pro- 
portionally less.89  And  it  has  been  held  in  some  cases 
that  the  master  can  set  off  from  the  value  of  the  services 
received  the  damage  which  he  has  suffered  by  the  non- 
fulfilment  of  the  contract.40 

The  same  rule  has  been  applied  in  the  case  of  the 
servant's  death;  his  personal  representatives  can  re- 
cover the  value  of  his  services,  estimated  in  view  of  the 
contract  price,  and  not  exceeding  it,  deducting  the  dam- 
age done  to  the  master  by  the  non-fulfilment  of  the  con- 
tract.41 


38 — See  ante,  note  25. 

30— Ryan  v.  Dayton,  26  Conn,  88, 
65  Am.  Dec  560;  Wolfe  v.  Howes, 
20  N.  Y.  197,  75  Am.  Dec.  388; 
McClellan  v.  Harris,  7  So.  Dak.  447; 
Hubbard  v.  Belden,  27  Vt.  645. 

The  same  rule  applies  where  one 
was  driven  from  his  employment  by 
a  violent  epidemic  of  cholera.  Lake- 
man  v.  Pollard,  43  Mo.  465,  69  Am. 
Dec.  77. 

Breach  of  a  woman's  contract  for 


a  year's  service  is  not  excused  by 
her  confinement  in  childbirth,  when 
she  was  well  advanced  in  pregnancy 
at  the  time  of  making  the  contract. 
JenningB  v.  Lyons,  39  Wise.  553,  20 
Am.  Rep.  57. 

40— Patrick  v.  Putnam,  27  Vt. 
759;  Greene  v.  Linton,  7  Port.  (Ala.) 
133,  31  Am.  Dec  707;  Hillyard  v. 
Crabtree,  11  Tex.  264,  62  Am.  Dec 
475. 

41— Clark   v.   Gilbert,  26  N.  Y. 


HA8TRB  AND  SERVANT,  II 


391 


The  last  clause  of  this  proposition,  to  wit,  that  the 
master  can  recoup  his  damages  by  the  breach  or  failure 
of  the  contract  against  the  value  of  the  services  received, 
is  supported  by  cases  in  Alabama,  Vermont,  and  New 
York42  The  opinion  in  New  York  seems  to  be  a  dictum 
upon  that  point,  and  the  reporter  says :  ' '  Some  of  the 
judges  dissented  from  the  idea  that  the  agent,  not  being 
at  fault  in  dying,  could  be  treated  as  liable  in  damages. ' ' 

This  dissent  is  certainly  sound.  The  whole  doctrine 
that  illness  or  death  excuse  non-performance  of  the  con- 
tract rests  on  the  theory  that  the  contract  is  broken  by 
the  act  of  God,  and  not  by  that  of  the  servant ;  and  it  is 
difficult  to  perceive  the  logic  by  which  the  non-perform- 
ance of  the  contract  is  so  far  excused  as  to  release  the 
servant  from  forfeiture  of  his  wages,  but  not  far  enough 
to  excuse  him  from  liability  to  the  master  for  damages. 

If  the  servant  had  been  paid  in  full  for  his  services, 
his  estate  would  certainly  not  be  liable  to  pay  damages 
for  his  act  in  dying  contrary  to  contract.  Ant  yet  there 
is  no  difference  in  principle  between  giving  the  master  a 
cause  of  action  for  damages  in  such  case,  and  giving 
him  a  right  to  recoup  the  same  damages  against  an  ad- 
mitted right  to  recover  the  wages  already  earned  by  the 
servant. 

The  servant  cannot  recover  anything  for  the  time  when, 


279,  84  Am.  Dec.  180;  Parker  v. 
Macomber,  17  R.  I.  674,  16  L.  R.  A. 
858;  Mendelhall  v.  Davis,  52  Wash. 
169,  21  L.  R.  A.  (N.  S.)  914,  17 
Anno.  Cas.  179. 

In  Coe  v.  Smith,  4  Ind.  79,  58 
Am.  Dec.  618,  the  quantum  meruit 
rule  was  applied  to  the  case  of  a 
lawyer,  who  died  pending  a  suit 
which  he  had  agreed  to  defend  for 
a  fixed  sum. 

See  the  whole  subject  very  fully 
treated  in  the  note  21  L.  R.  A. 
(N.  S.)  914. 


42— Clark  t.  Gilbert,  96  N.  Y.  279, 
84  Am.  Dec  180.  Clark  v.  Gilbert 
and  Patrick  v.  Putnam,  (see  note 
40)  are  cited  with  approval  in  Walsh 
v.  Fisher,  102  Wise.  172,  72  Am. 
St.  Rep.  865,  43  L.  R.  A.  810;  but 
the  employment  in  that  case  was 
broken  up  by  the  duress  of  a  strike. 
It  is  more  defensible  to  hold  the 
servant  liable  to  recoup  the  dam- 
ages caused  by  his  breach  of  con- 
tract, although  under  duress,  than 
when  it  was  caused  by  the  overrul- 
ing fact  of  death. 
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by  reason  of  sickness,  he  was  unable  to  render  the  con- 
tracted services.4* 

If  by  inevitable  accident,  as  by  the  destruction  by  fire 
of  the  factory  in  which  the  servant  is  employed  to  Work, 
further  performance  is  rendered  impossible,  the  servant 
can  recover  for  his  services  already  performed,  and  the 
contract  is  terminated  by  the  disaster.44 

The  same  result  ensues  in  case  of  the  death  of  the 
master,  when  the  service  is  such  as  requires  the  personal 
direction  and  supervision  of  the  master,  and  involves  a 
personal  relation  between  master  and  servant,  as  in  the 
case  of  f armwork  or  household  service.  The  same  result 
may  not  follow  in  case  of  employment  in  a  great  factory 
where  the  servant  and  master  come  into  no  personal  rela- 
tions with  each  other. 

Dissolution  of  a  partnership  by  the  death  of  one  mem- 
ber is  subject  to  the  same  rule;  in  a  small  firm,  where 
the  relation  of  master  and  servant  is  personal,  it  might 
release  the  parties  from  their  obligation ;  while  it  would 


43 — McFarlane  v.  Allen-Pfeiffer 
Chemical  Co.,  59  Wash.  154,  28  L. 
R.  A.  (N.  8.)  314,  Anno.  Cas.  1912 
A.  1180;  Orpin  v.  Westmacott  Gas 
Co.,   (R.  L)   74  Atl.  481. 

Contra,  under  a  contract  of  ap- 
prenticeship. Caden  t.  Farwell,  98 
Mass.  137. 

See  a  full  note  as  to  the  effect  of 
a  servant's  illness  on  his  contract 
for  services,  28  L.  R,  A.  (N.  S.) 
315-327. 

44— Hall  v.  School  District,  24 
Mo.  Ap.  213.  See  Taylor  v.  Cald- 
well, 3  B.  A  S.  826,  English  Rep. 
reprinted,  51  K.  B.  309. 

But  it  was  held  in  Madden  v. 
Jacob  Co.,  52  La.  An.  2107,  50  L. 
R.  A.  827,  that  the  destroying  of 
a  store  and  merchandise  by  fire  did 
not  release  the  proprietors  from 
outstanding  contracts  of  hire. 


Duress  by  striking  workmen, 
which  endangers  his  life,  is  an  ex- 
cuse for  the  servant  quitting,  but 
"it  is  still  the  employee  and  not 
the  employer  who  breaks  the  con- 
tract, and  the  rule  that  the  party 
who  breaks  an  entire  contract  shall 
have  no  recovery  by  reason  of  his 
part  performance  iB  relaxed  only 
to  the  extent  of  permitting  recov- 
ery of  compensation  for  the  actual 
benefit  conferred  upon  the  employer, 
or,  as  more  usually  expressed,  by 
allowing  the  employee  the  value  of 
his  services  after  deducting  the 
damages,  if  any,  suffered  by  the 
employer  by  reason  of  the  breach 
of  the  entire  contract."  Walsh  v. 
Fisher,  102  Wise  172,  72  Am.  St. 
Rep.  865,  43  L.  R.  A.  810. 
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not  do  so  in  case  of  a  large  concern  where  the  business 
went  on  without  any  actual  change  in  the  servant's  em- 
ployment45 

The  master's  bankruptcy  or  insolvency  does  not  itself 
terminate  the  contract;  of  course  it  would  often  render 
the  master  unable  to  carry  out  his  part  of  the  agreement, 
and  in  Such  a  case  the  breach  is  one  occurring  by  the  fault 
of  the  master.46 

If  further  performance  of  the  contract  is  prevented 
by  act  of  law,  as  if  by  the  adoption  of  new  statutes  the 
work  which  the  servant  had  been  hired  to  do  should  be 
prohibited,  this  operates  as  a  failure  of  the  contract 
without  fault  of  either  party.47 

§  174.  The  trade  secrets  of  the  master.  Before  pass- 
ing to  the  important  and  difficult  topic  of  the  master's 
liability  to  his  servant  for  injuries  received  in  the  course 
•  of  employment,  it  seems  fitting  to  mention  two  special 
features  of  the  servant's  obligation  to  his  master,  which 
do  not  come  very  frequently  into  litigation,  but  as  to 
which  the  legal  rule  has  become  well  established  by  de- 
cisions ;  and  also  to  state  in  broad  outline  the  rule  of  the 
master's  liability  to  third  persons  for  the  servant's  torts. 

The  first  of  the  special  matters  to  be  touched  upon  is 
that  of  the  master's  trade  secrets. 

In  many  lines  of  manufacture  there  are  trade  secrets, 
secret  formulae  or  receipts,  often  of  the  utmost  value, 
on  the  preservation  of  which  an  employer's  command 
of  the  trade  may  largely  rest. 

45— Lacy  v.  Getman,   119  N.  Y.  Greene,  7  R.  I.  589,  84  Am.  Dec 

109,  16  Am.  St.  Rep.  806,  6  L.  R.  A.  578. 

728;   Campbell  v.  Faxon,  73  Kans.  Contra,   Pugh   v.   Baker,   127   N. 

675,  5  L.  R.  A.  (N.  S.)   1002;  Mar-  C.  2. 

Tel  y.  Phillips,   162  Mass.   399,  44  46— -Re  Silverman,  101  Fed.  219; 

Am.  St  Rep.  370,  26  L.  R.  A.  416;  Re  English  Joint  Stock  Bank,  L.  R. 

Harris  v.  Johnson,  98  N.  O.  435;  4  Eq.  350;  Lewis  t.  Atlas  Ins.  Co., 

Blakely  v.  Sousa,  197  Pa.  St.  305,  61  Mo.  534. 

20  Am.  St.  Rep.  821;  Yerrington  t.  47— Jones  t.  Jndd,  4  N.  H.  411. 
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The  employer  is  of  necessity  bound  to  disclose  these 
secrets  to  some,  at  least,  of  his  employees  in  order  to 
make  use  of  them. 

The  servant's  duty  of  concealment  of  such  secrets 
rests,  however,  entirely  on  the  basis  of  contract,  expressed 
or  implied. 

If  one  has  a  valuable  secret,  he  must  keep  it  secret  to 
retain  his  control  over  it.  He  has  no  right  to  it  as 
against  the  public,  or  against  any  person  who  acquires  a 
knowledge  of  it  without  the  violation  of  any  express  or 
implied  agreement. 

But  if  any  ope  attempts,  in  violation  of  his  contract,  to 
use  such  a  secret  for  his  own  profit,  or  to  disclose  it  to 
others,  the  courts  will  not  only  give  damages  for  such 
acts  already  committed,  but  will  restrain  by  injunction 
the  threatened  commission  of  such  an  act. 

It  is  very  common  that  the  contract  of  employment, 
when  one  is  employed  to  work  upon  secret  processes,  or 
to  apply  secret  receipts  or  formulae,  contains  an  express 
provision  against  the  disclosure  of  such  secrets;  and 
such  a  contract  will  be  enforced,  not  only  during  the 
employment,  but  after  the  servant  has  left  it,  whether 
he  uses  the  secret  himself  or  sells  his  knowledge  to 
others,  and  against  a  person  With  knowledge  of  the  con- 
tract, as  jvell  as  against  the  offending  servant  himself.48 

And  there  may  be  implied  contracts  to  preserve  the 
master's  secrets  as  well  as  expressed  ones.  If  such  in- 
formation is  communicated  to  a  servant  confidentially, 
for  hi$  use  in  the  master's  business,  the  circumstances 
may  raise  an  implied  agreement  to  keep  the  information 
a  secret. 

48— Stone  t.  Gou,  65  N.  J.  Eq.  Y.  480,  24  Am.  St.  Hep.  475,  13  L. 

756,  103  Am.  St.  Rep.  794,  63  L.  R.  A  652,  where  the  defendant  was 

R  A.  344;  Peabody  v.  Norfolk,  98  vendor  of  a  business  with  covenants. 

Mass.  452,  46  Am.  Dec.  664;  Fro-  not   to  reveal   the   secret   formula 

lich  v.  Dispar,  165  Pa.  St.  £4.  employed. 

See  also  Tode  v.  Gross,  127  N.  ' 
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Would  it  be  an  act  of  bad  faith,  on  all  the  facts  of  the 
case,  for  the  servant  to  use  his  knowledge,  or  make  it 
public,  after  leaving  the  master's  employment T  If  so, 
there  is  an  implied  contract  that  he  shall  not  do  so.49 

Of  course  this  doctrine  does  not  extend  to  the  general 
knowledge  of  the  business  which  the  servant  acquires. 
That  is  one  of  the  advantages  which  the  servant  gains 
from  the  employment ;  and  if  a  servant  gains  such  knowl- 
edge and  skill  in  the  business  in  which  he  works  for 
another  that  he  is  able  to  become  a  formidable  rival,  any 
loss  that  the  master  suffers  from  his  competition,  or  from 
his  efficiejicy  in  the  subsequent  employ  of  a  rival,  is 
damnum  absque  injuria.50 

But  the  doctrine  of  trade  secrets  extends  to  the  knowl- 
edge acquired  by  bookkeepers,  clerks,  etc.,  as  to  the  cus- 
tomers with  whom  the  master  deals,  the  prices  and  dis- 
count which  he  gives  them,  and  the  other  details  of  his 
course  of  trading;  and  a  servant  who  has  quitted  the 
employment,  or  has  been  discharged  therefrom,  can  be 
enjoined  from  using  his  knowledge  of  the  employer's 
business  secrets  for  his  own  benefit,  or  selling  the  benefit 
of  it  to  others.61 

§  175.  The  inventions  and  discoveries  of  the  servant. 
From  the  general  principle  that  the  master  does  not  own 
the  servant,  and  has  only  a  right  by  contract  with  him  to 
have  certain  services  performed  for  him,  it  follows  that 


49 — Stone  T.  Goss,  65  N.  J.  Eq. 
756,  103  Am.  St.  Rep.  794,  63  L. 
R,  A,  344;  Wiggins  v.  Cotalap  Co,, 
169  Fed.  150;  Westervelt  v.  Nation- 
al Paper  Co.,  164  IncL  673;  Thum 
y.  Tloezynski,  114  Mich.  149,  68 
Ant.  St.  Rep.  469,  38  L.  R.  A.  BOO; 
Elaterite  Paint  Co.  v.  Frost,  105 
Minn.  239;  Vulcan  Detaining  Co. 
v.  American  Can  Co.,  72  K.  J.  Eq. 
387,  12  Lu  R.  A.  {N.  S.)  102;  Tabor 
T,  Hoffman,  119  N,  Y.  30,  16  Am. 


St.  Rep.  740;  Stevens  v.  Stiles,  29 
R.  I.  399,  20  L.  R.  A.  (N.  8.)  933, 
17  Anno.  Cas.  140. 

50— Gossard  v.  Crosby,  132  Iowa 
115,  6  L.  R.  A.  (N.  S.)  1115. 

See  Chain  Belt  Co.  v.  Von  Sprecs> 
elflon,  117  Wise.  106. 

51— Stevens  v.  Stiles,  98  It  I, 
899,  20  L.  R.  A.  (N.  S.)  933,  17 
Anno.  Cas.  140;  Simmons  Hardware 
Co.  t.  Waibel,  1  So.  Dak.  488,  36 
Am,  St.  Rep.  755,  1%  L.  R,  A.  8*7. 
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the  servant's  time,  his  ingenuity  and  his  skill,  are  his  own, 
except  to  the  extent  that  he  has  hired  them  to  the  master, 
and  that  if  he  makes  discoveries  and  inventions,  though 
relating  to  the  master's  business  and  suggested  to  him 
by  his  familiarity  with  the  master's  machijiety  and  tools, 
such  discoveries  and  inventions  are  his  own,  and  he  i§ 
under  no  obligation  to  assign  them  to  the  master.5* 

Of  course  this  may  often  be  modified  by  the  terms  pf 
the  contract.  If  the  servant  in  question  was  employed 
as  an  inventor  or  designer,  with  the  specific  duty  of  con- 
ceiving and  perfecting  for  his  employer  inventions  and 
designs  for  the  improvements  of  the  master's  business, 
his  inventions  and  designs  belong  to  the  master ; 9S  and  it 


52 — "The  mere  fact  that  a  per- 
son is  in  the  employ  of  the  govern- 
ment does  not  preclude  him  from 
making  improvements  in  the  ma- 
chines with  which  he  is  connected, 
and  obtaining  patents  therefor  as 
his  individual  property;  and  in  such 
case  the  government  would  have  no 
more  right  to  seize  upon  or  appro- 
priate such  property  than  any  other 
proprietor  would  have."  Brown,  J., 
in  Gill  v.  United  States,  160  U.  S. 
426,  435. 

Bloxam  v.  Elstee,  1  Gar.  &  P.  558, 
6  B.  &  C.  169,  12  £.  G.  L.  320,  13 
E.  G.  L.  88;  Dice  v.  Joliet  Mfg.  Go., 
11  111.  Ap.  100,  105  I1L  649;  Ft. 
Wayne  R.  Go.  v.  Haberkorn,  15  Ind. 
Ap.  479. 

See  also  the  cases  in  the  next 
two  notes. 

The  same  rule  is  applied  between 
partners  in  Belcher  v.  Whittemore, 
134  Mass.  330;  Burr  v.  De  La 
Vergne,  102  N.  Y.  415. 

53— Connelly  Mfg.  Co.  v.  Wattles, 
49  N.  J.  Eq.  92;  Silver  Spring 
Bleaching  Co.  v.  Woolworth,  16  R. 
L  729;  Baldwin  v.  Von  Michereux, 
5  Misc.  (N.  Y.)  386. 


"If  one  is  employed  to  devise  or 
perfect  an  instrument,  or  a  means 
for  accomplishing  a  prescribed  re- 
sult, he  cannot,  after  successfully 
accomplishing  the  work  for  which 
he  was  employed,  plead  title  there- 
to as  against  his  employer.  That 
which  he  has  been  employed  and 
paid  to  accomplish  becomes,  when 
accomplished,  the  property  of  hip 
employer.  Whatever  rights  as  an 
individual  he  may  have  had  in  and 
to  his  inventive  powers,  ajid  that 
which  they  are  able  to  accomplish, 
he  has  sold  in  advance  to  his,  env 
ployer."  Brewer,  «J\,  in  Solomo&a 
v.  United  States,  137  U.  S.  $42. 

"If  the  patentee  be  employed  to 
invent  or  devise  quch  improvements, 
his  patents  obtained  therefor  he- 
long  to  his  employer,  since  in;  mak- 
ing sncjx  improvements,  he  is  merely 
doing  what  he  was  hired  to  do." 
Brown  J.,  in  Gill  v.  United  States, 
160  U.  S.  426,  435. 

But  see  Dalzell  v.  Dueber  Wa^cU 
Case  Mfg.  Co.,  149  U.  S.  31};  Hap. 
good  v.  Hewitt,  119  U.  S.  226. 

These  decisions  taken  in  connee* 
tion  with  the  preceding  dicta  leave 
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is  often  provided,  in  contracts  made  by  manufacturers 
with  skilled  mechanics,  that  any  discoveries  or  inventions 
that  they  may  make  shall  belong  to  the  master,  or  per- 
haps more  frequently  that  the  master  shall  have  a  right 
to  acquire  them  on  certain  stipulated  terms. 

There  has  been  developed,  especially  in  the  service  of 
the  United  States  government,  a  peculiar  doctrine  which 
may  be  stated  as  follows :  when  an  employee  conceives  an 
improvement  in  the  process  used  by  the  master,  and  uses 
the  master's  property,  and  the  time  of  himself  and  other 
servants,  to  develop  it  and  put  it  into  practical  shape, 
and  permits  it  to  be  used  in  the  master's  business  with- 
out compensation,  he  will  be  held  to  have  conferred  a 
license  on  the  employer  to  continue  to  use  the  employ- 
ment ;  and,  though  the  employer  may  have  no  title  to  the 
invention  itself  or  to  the  patent  granted  for  it,  he  will 
have  an  irrevocable  license  for  its  use.  This  doctrine 
has  been  formulated  in  a  series  of  decisions  by  the  Su- 
preme Court  of  the  United  States.54 

§  176.  The  master's  liability  to  third  persons  for  the 
servant's  torts.  This  topic  belongs  perhaps  rather  to 
the  law  of  torts  than  to  the  law  of  master  and  servant; 
and  no  attempt  will  be  made  to  do  more  than  to  indicate 
the  broad  doctrines  of  the  subject,  and  thus  connect  them 
with  the  general  law  of  master  and  servant. 


the   Federal   rule    in   some    uncer- 
tainty. 

The  cases  are  reviewed  again  in 
American  Circular  Loom  Go.  v.  Wil- 
son, 198  Mass.  182,  126  Am.  St. 
Rep.  409,  and  it  holds  that  the 
master  cannot  claim  the  invention 
unless,  at  least,  "by  the  express 
terms  of  the  hiring  the  employee 
was  to  exercise  his  inventive  facul- 
ties with  reference  to  the  specific 
invention  in  question,  and  for  the 
sole  benefit  of  his  employer.' 


?? 


54— Gill  v.  United  States,  160  U. 
S.  426,  which  reviews  the  prior 
cases;  Barber  v.  National  Carbon 
Co.,  64  C.  C.  A.  40,  5  L.  R.  A.  (N.  S.) 
1154;  Slemmer's  Appeal,  59  Pa.  St. 
164,  98  Am.  Dec.  248;  Dempsey  v. 
Dobson,  174  Pa.  St.  122,  52  Am.  St. 
Rep.  816,  32  L.  R.  A.  761;  Fuller 
&  Johnson  Company  v.  Bartlett,  68 
Wise.  73,  60  Am.  Rep.  838. 

As  to  the  whole  subject  of  tbe 
servant's  inventions,  see  the  note 
5  L.  R.  A.  (N.  S?)   1077-97. 
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The  general  rule  of  liability  has  been  stated  as  follows : 
" For  all  acts  done  by  a  servant  (a)  in  obedience  to  the 
express  orders  or  directions  of  the  master,  or  (b)  in  the 
execution  of  the  master's  business,  within  the  scope  of 
his  employment,  and  (c)  for  acts  in  any  sense  warranted 
by  the  express  or  implied  authority  conferred  upou  him, 
considering  the  nature  of  the  services  required,  the  in- 
structions given,  and  the  circumstances  under  which  the 
act  is  done,  the  master  is  responsible ;  for  acts  which  are 
not  within  these  conditions  the  servant  alone  is  respon- 
sible."55 

The  first  and  third  subdivisions  of  this  definition,  relat- 
ing to  acts  expressly  or  impliedly  authorized  by  the 
master,  require  little  discussion.  The  point  at  which  dif- 
ficulty has  occurred  is  in  applying  the  rule  to  "acts  done 
in  the  execution  of  the  master's  business,  within  the 
scope  of  his  employment. ' ' 

If  the  servant,  when  he  committed  a  tort  by  which  the 
plaintiff  suffered  injury,  was  acting  within  the  line  of 
his  employment  by  the  defendant,  it  makes  no  difference 
that  the  master  had  not  sanctioned  the  particular  act  nor 
even  that  he  had  expressly  forbidden  it.  In  fact,  it  is 
probably  true  in  the  great  majority  of  cases  that  the 
negligence  or  the  wanton  act  of  the  servant  is  an  act  of 
disobedience  and  wrong  against  his  master  as  well  as  a 
tort  against  a  third  person. 

It  is  often  a  difficult  question  of  fact  to  determine 
whether  the  servant  was,  when  guilty  of  the  tort  sued 
for,  acting  within  the  scope  of  his  employment  or  not. 
Many  cases  have  arisen,  for  instance,  from  the  negligence 
of  drivers  when  they  were  driving  their  employer's 
horses,  and  more  recently  from  the  acts  of  chauffeurs 
while  driving  their  ulster's  automobiles. 

If  the  driver,  though  he  is  using  his  master's  horse  or 

55— Ritchie  r.  Waller,  68  Conn.      R.  A.  161,  with  full  note  appended 
155,  38  Am.  St.  Rep.   361,  27   L.      to  the  L.  R.  A.  report. 
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automobile,  is  going  on  a  trip  of  his  own,  for  his  own 
purpose,  he  is  not  within  the  scope  of  the  employment. 
But  the  fact  that  he  combines  an  errand  of  his  own  with 
the  business  upon  which  he  is  engaged  for  the  master 
does  not  take  him  out  of  the  master's  responsibility. 
Where  he  is  going  on  an  errand  of  his  master,  and  makes 
a  detour,  or  goes  a  longer  way,  in  order  to  affect  some 
purpose  of  his  own,  the  course  of  the  master's  employ- 
ment will  still  be  regarded  as  going  on.  The  master's 
liability  Qnly  ceases  when  there  has  been  a  complete  aban- 
donment of  the  master's  employment  for  the  time,  and 
the  servant  is,  to  use  a  phrase  which  has  been  handed 
down  from, the  older  cases,  "on  a  frolic  of  his  own." 

Is  he,  at  the  time  of  the  tortious  act,  actually  engaged 
in  the  exercise  of  the  master's  business  or  orders,  and 
engaged  in  the  master's  employment!  If  so,  though 
he  is  pursuing  it  in  a  roundabout  way  and  attending  in- 
cidentally to  matters  of  his  own,  the  master  will  be  liable 
for  his  torts.56 


66 — Among  cases  relating  to  the 
master's  responsibility  for  the  negli- 
gence of  servants  employed  to  drive 
horses  are  Ritchie  v.  Waller,  supra; 
Fis)ce  y.  Enders,  73  Conn.  338; 
Loomis  v.  Hollister,  75  Conn.  718, 
(in  which  case  the  court  remarked 
that  the  use  of  the  classic  phraBe 
tha.t,  to  exempt  the  master,  the  ser- 
vant must  have  been  "on  a  frolic 
of  his  own"  did  not  imply  that  his 
trip  must  have  Ijeen  of  an  hilarious 
nature);  Kimball  v.  Cushman,  }03 
Mass.  19*4,  4  Am.  Rep.  528;  Mc- 
Carthy v.  Timmins,  178  Mass.  378, 
86  Am.  St.  Rep.  490;  Hayes  v. 
Wilkins,  1*4  Mass.  223,  120  Am. 
St.  Rep.  549,  9  L.  R.  A.  (N.  S.) 
1033;  Mulvehill  v.  Bates,  31  Minn. 
364,  47  Am.  Rep.  790. 

The  following  cases  relate  to  the 
negligence  of  automobile  chauffeurs: 


Slater  v.  Advance  Thresher  Co.,  97 
Minn.  305,  5LR.A.  (N.  S.)  598; 
Lotz  v.  Hanlon,  217  Pa.  St.  339,  118 
Am.  St.  Rep.  932, 10  Anno.  Cas.  731; 
Jones  v  Hoge,  47  Wa*h.  663,  125 
Am.  St.  Rep.  915,  14  L.  R.  A.  (N. 
S.)  216;  Reynolds  v.  Buck,  127 
Iowa  601;  Stewart  v.  Baruch,  103 
Ap.  Div.  (N.  Y.)   577. 

In  New  Jersey  Steam  Boat  Co. 
v.  Brockett,  121  U.  S.  637,  steam- 
boat   officers    were    the    employees 
whose  negligence  was  the  basis  of 
the   suit;    in    Quinn   v.   Power,    87 
N.    Y.    535,    41    Am.    Rep.    392,    a 
ferry-boat  pilot;   in  Bowen  v.  Illi- 
nois Central  R.  Co.,  69  C.  C.  A.  444, 
70  L.  R.  A.   915,  the  freight  agent 
of  a  railway  company. 

See  notes    59    to  61  for  railroad 
hotel  and   theater   employees. 
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In  the  older  cases  a  sharp  distinction  was  made,  as 
to  the  master's  liability,  between  the  negligent  acts  of 
the  servant,  and  his  wanton  or  malicious  torts. 

For  the  latter  the  master  was  not  responsible  unless 
they  were  committed  by  the  express  or  implied  direction 
of  the  master.  That  the  servant  was  in  the  employment 
of  the  master  when  he  committed  a  wilful  tort  was  not 
sufficient  to  charge  the  master ;  the  wilfully  wrongful  act 
of  the  servant  was  itself  a  departure  from  the  master's 
service,  and  it  was  held  that  the  authority  to  do  certain 
acts  extended  only  to  the  doing  of  them  in  a  lawful 
manner.57 

Perhaps  the  present  rule  of  law  is  nowhere  better 
stated  than  in  Bounds  v.  Delaware  &  Hudson  Railway 
Company,  64  N.  Y.  129,  21  Am.  Rep.  597. 

"  Where  authority  is  conferred  to  act  for  another,  with- 
out special  limitation,  it  carries  with  it  by  implication 
authority  to  do  all  things  necessary  to  its  execution ;  and 
when  it  involves  the  exercise  of  the  discretion  of  the 
servant,  or  the  use  of  force  toward  or  against  another, 
the  use  of  such  discretion  or  force  is  a  part  of  the  thing 
authorized,  and  when  exercised  becomes  as  to  a  third 
person  the  discretion  and  act  of  the  master,  and  this  al- 
though the  servant  departed  from  private  instructions 
of  the  master,  provided  he  was  engaged  at  the  time  in 
doing  his  master's  business,  and  was  acting  within  the 
general  scope  of  his  employment.  It  is  not  the  test  of 
the  master 's  liability  for  the  wrongful  act  of  the  servant, 
from  which  injury  to  a  third  person  has  resulted,  that 
he  expressly  authorized  the  particular  act  and  conduct 
which  occasioned  it.    In  most  cases  where  the  master 

57 — Thames  Steamboat  Company  the  decision,  in  Hurray   v.   Lehigh 

v.  Housatonic  R.  Co.,  24  Conn.  40,  Valley  R.  Co.,  66  Conn.  512,  32  L. 

54,   63    Am.   Dec.    154;    Crocker   v.  R.  A.  539) ;  Vanderbilt  v.  Richmond 

New  London  R.  Co.,  24  Conn.  249,  Turnpike  Co.,  2  N.  Y.  479,  51  Am. 

265.    (These  cases  are  relied  on  by  Dec.   315;   Little   Miami  R.   Co.  *. 

the  dissenting  judges  and  virtually,  Wetmore,  19  Ohio  St.  110,  2  Am. 

though  not  in  terms,  overruled  by  Rep.  373. 
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has  been  held  liable  for  the  negligent  or  tortious  act  of 
the  servant,  the  servant  acted  not  only  without  express 
authority  to  do  the  wrong,  but  in  violation  of  his  duty  to 
the  master. 

"It  is  in  general  sufficient  to  make  the  master  respon- 
sible  that  he  gave  to  the  servant  an  authority,  pr  made 
it  his  duty  to  act  in  respect  to  the  bjisiness  in  which  he 
was  engaged  when  the  wrong  was  committed,  and  the 
act  complained  of  was  done  in  the  course  of  his  employ^ 
ment.  The  master  in  that  case  will  be  deemed  to  have 
consented  to  and  authorized  the  act  of  the  servant,  and 
he  will  not  be  excused  from  liability,  although  the  servant 
abused  his  authority  or  was  reckless  in  the  performance 
of  his  duty,  or  inflicted  an  unnecessary  injury  in  execut- 
ing his  master's  orders.  The  master  who  puts  the  serv- 
ant in  a  place  of  trust  or  responsibility,  or  commits  to 
him  the  management  of  his  business  or  the  care  of  bis 
property,  is  justly  held  responsible  when  the  servant 
through  lack  of  judgment  or  discretion,  or  from  infirmity 
of  temper,  or  under  the  influence  of  passion,  aroused  by 
the  circumstances  and  the  occasion,  goes  beyond  the 
strict  line  of  his  duty  or  authority  and  inflicts  an  un- 
justifiable injury  upon  another.     *     *     * 

"It  seems  to  be  clear  enough  from  the  cases  in  this 
state  that  the  act  of  the  servant  causing  actionable  injury 
to  a  third  person  does  not  subject  the  master  to  civil  re- 
sponsibility in  all  cases  where  it  appears  that  the  servant 
was  at  the  time  in  the  use  of  his  master's  property,  or 
because  the  act,  in  some  general  sense,  was  done  while  he 
was  doing  his  master's  business,  irrespective  of  the  real 
nature  and  motive  of  the  transaction.  On  the  other  hand, 
the  master  is  not  exempt  from  responsibility  in  all  cases 
on  showing  that  the  servant,  without  express  authority, 
designed  to  do  the  act  or  the  injury  complained  of.  If 
he  is  authorized  to  use  force  against  another  when  nec- 
essary in  executing  his  master's  orders,  the  master  com- 
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mits  it  to  him  to  decide  what  degree  of  force  he  shall  use ; 
and  if  through  misjudgment  or  violence  of  temper  he 
goes  beyond  the  necessity  of  {he  occasion,  and  gives  a 
right  of  action  to  another,  he  cannot,  as  to  third  persons, 
be  said  to  have  been  acting  without  the  line  of  his  duty, 
or  to  have  departed  from  his  master's  business.  If  how- 
ever the  servant,  under  guise  and  cover  of  executing  his 
master's  orders,  and  exercising  the  authority  conferred 
upon  him,  wilfully  and  designedly  for  the  purpose  of  ac- 
complishing his  own  independent,  malicious  or  wicked 
purposes,  does  an  injury  to  another,  then  the  master  is 
not  Uable.  The  relation  of  master  and  servant,  as  to 
that  transaction,  does  not  exist  between  them.  It  is  a 
wilful  and  wanton  wrong  and  trespass,  for  which  the 
master  cannot  be  held  responsible.  And  when  it  is  said 
that  the  master  is  not  responsible  for  the  wilful  wrong 
of  the  servant,  the  language  is  to  be  understood  as  refer- 
ring to  an  act  of  positive  and  designed  injury,  not  done 
with  a  view  to  the  master's  service,  or  for  the  purpose  of 
executing  his  orders. ' ' M 

§  177.  When  the  master  is  a  common  carrier  of  hotel- 
keeper.  When  the  master  in  question  is  a  common 
carrier,  and  the  injured  person  is  a  passenger,  some  spe- 
cial considerations  apply  based  on  the  special  obligations 


58 — Other  leading  cases  to  the 
same  effect  are  Maisenbacker  v. 
Society  Concordia,  71  Conn.  369, 
71  Am.  St.  Rep.  213;  North  Chi- 
cago City  R.  Co.,  128  I1L  613,  4  L. 
R.  A.  481;  Weed  v.  Panama  R.  Co., 
17  N.  Y.  362,  72  Am.  Dec  474; 
6tranahan  Brothers  v.  Coit,  55  Ohio 
St.  398,  4  L.  R.  A.  (N.  S.)  506; 
Craker  v.  Chicago  R.  Co.,  36  Wise 
657,  17  Am.  Rep.  604. 

See  the  full  citation  and  analy- 
sis of  the  cases,  covering  notes 
57  to  60  herein,  in  4  L.  R.  A.  (N.  S.) 
485-507. 


As  to  whether  the  master  can  be 
held  liable  for  punitive  or  exemplary 
damages  for  the  malicious  and 
wanton  acts  of  his  servant,  see, 
on  the  affirmative  side,  Goddard  v. 
Grand  Trunk  R.  Co.,  57  Me.  202,  2 
Am.  Rep.  39;  Hopkins  v.  Atl.  &  St. 
Lawrence  R.  Co.,  36  N.  H.  9;  on 
the  negative  side,  Maisenbacker  v. 
Society  Concordia,  71  Conn.  369,  71 
Am.  St.  Rep.  213;  and  Lake  Shore 
R.  Co.  v.  Prentice,  147  U.  S.  101. 

The  cases  in  the  negative  seem 
to  be  supported  by  the  sounder 
reasoning. 
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of  the  common  carrier.  The  carrier  is  tinder  obligation 
to  the  passenger,  by  virtue  of  their  contract  and  of  prin- 
ciples of  law  which  have  become  attached  to  that  relation, 
to  exercise  vigilant  care  for  his  safety,  and  to  treat  him 
with  care  and  respect;  and  that  obligation  involves  the 
duty  of  furnishing  courteous  and  proper  service  from 
those  whom  the  carrier  engages  to  deal  with  its  pas- 
sengers. Consequently,  if  an  employee  of  the  carrier 
assaults  or  otherwise  injures  a  passenger,  though  he  may 
have  been  actuated  by  his  own  personal  motives,  and 
may  not  have  had  any  occasion  at  all  to  use  any  force 
toward  the  passenger  on  the  company's  behalf,  the  com- 
pany will  be  liable  for  any  injury  which  the  passenger 
receives.59 
The  same  doctrine  has  recently  been  applied  as  be- 


59— Stewart  v.  Brooklyn  R.  Co., 
90  N.  T.  588,  43  Am.  Rep.  185; 
New  Jersey  Steamboat  Co.  v.  Brock- 
ets 121  U.  S.  637;  Birmingham  R. 
Co.  y.  Baird,  130  Ala.  334,  89  Am. 
St.  Rep.  43;  Murray  v.  Lehigh  Val- 
ley R.  Co.,  66  Conn.  512,  32  L.  R.  A. 
539;  Sherley  v.  Billings,  8  Bush. 
(71  Ky.)  147,  8  Am.  Rep.  451; 
Goddard  v.  Grand  Trunk  R.  Co.,  57 
Me.  202,  2  Am.  Rep.  39;  Baltimore 
&  Ohio  R.  Co.  v.  Barger,  80  Md.  23, 
45  Am.  St.  Rep.  319,  26  L.  R.  A. 
220  -r  Bryant  y.  Rich,  106  Mass.  180, 
8  Am.  Rep.  311;  Dwindle  y.  N.  Y. 
Central  R.  Co.,  120  N.  Y.  117,  17 
Am.  St.  Rep.  611;  Daniel  v.  Peters- 
burg R.  Co.,  117  N.  C.  592,  4L.R. 
A.  (N.  6.)  485;  Tillingham  v.  Ohio 
River  R.  Co.,  35  W.  Va.  588,  29  Am. 
St.  Rep.  827,  14  L.  R.  A.  798; 
Graker  v.  Chicago  R.  Co.,  36  Wise 
657,  17  Am.  Rep.  504. 

In  Gillespie  v.  Brooklyn  Heights 
R.  Co.,  178  N.  Y.  347,  102  Am.  St. 
Rep.  503,  66  L.  R.  A.  618,  the  com- 
pany was  held  liable  for  insulting 


and  abusive  language  used  by  a  con- 
ductor to  a  passenger,  although  no 
physical  violence  was  exerted.  See 
also  Palmeri  v.  Manhattan  R.  Co., 
133  N.  Y.  261,  28  Am.  St  Rep.  632, 
16  L.  R.  A.  136;  and  Craker  v.  Chi- 
cago R.  Co.,  36  Wise  657,  17  Am. 
Rep.  504. 

In  Savannah  Street  R.  Co.  v. 
Bryan,  86  Ga.  312,  22  Am.  St.  Rep. 
4&4,  a  second  assault  by  the  con- 
ductor upon  a  passenger  at  the  com- 
pany's office,  where  the  passenger 
had  gone  to  make  complaint,  was 
admitted  as  a  part  of  the  cause  of 
action. 

Bowen  v.  Illinois  Central  R.  Co.,  69 
CCA.  444,  70  L.  R.  A.  915,  dis- 
tinguishes between  the  liability  of 
a  railroad  company  to  a  passenger, 
and  that  to  a  mere  business  cus- 
tomer, to  whom  it  is  not  liable  if 
an  employee  wantonly  attacked 
him  on  the  company's,  property, 
but  not  in  the  course  of  his  em- 
ployment. 
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tween  the  proprietor  and  the  guest  of  a  hotel.  The  obli- 
gation of  the  hotel  keeper  is  not  only  to  furnish  to  his 
guests  shelter  and  food,  but  to  supply  the  personal  service 
and  the  courteous  attention,  which  are  necessary  for  the 
comfort  of  a  guest  stopping  at  a  hotel.  It  follows  that 
for  any  assault,  insult  or  abuse,  received  by  a  guest  from 
a  servant  of  the  hotel,  the  guest  is  entitled  to  recover 
damages  from  the  proprietor,  though  the  servant  acted 
upon  some  private  grudge  of  his  own,  or  from  a  mere 
drunken  whim.60  It  has  also  been  applied  in  favor  of  & 
patron  against  the  proprietor  of  a  theater.61 

§  178.  The  exception  as  to  the  acts  of  an  independent 
contractor.  The  liability  of  a  master  for  his  servant's 
acts  rests  upon  the  fact  that  the  servant  is  carrying  on 
the  master's  business,  is  the  agency  which  he  employs 
for  his  own  purpose,  and  is  subject  to  the  control  and 
direction  of  the  master,  so  that  his  act  may  well  be  said 
to  be  the  master 's  act.  Since  the  master  is  presumed  to 
make  a  profit  from  the  result  of  the  servant's  labor,  it  is 
just  that  he  should  also  bear  the  loss  which  that  labor 
causes,  and  the  rule  "respondeat  superior"  is  supposed 
to  promote  the  public  interest,  as  tending  to  make  the 
master  more  careful  in  the  selection  and  direction  of  his 
servants. 

But  if  one  thus  working  under  the  general  employment 
of  another  is  an  independent  contractor,  or  the  servant 
of  an  independent  contractor,  rather  than  the  servant  of 
the  general  employer,  the  rule  of  the  master's  liability 

60— De  Wolf  T.  Ford,  193  N.  T.  The  same  ruling  is  made  as  to 

897,  127  Am.  St.  Rep.  969,  21  L.  the  liability  of  a  saloon  keeper  in 

R.  A.  (N.  S.)  860.    Clancy  v.  Bar-  Curran  v.  Olson,  88  Minn.  307,  97 

ker,  71  Nebr.  83,  91,  115  Am.  St.  Am,  St.  Rep.  517,  60  L.  R.  A.  733. 

Rep.  559,  69  L.  R.  A.  642,  8  Anno.  61— Dickinson   v.    Waldron,    135 

Cas.  682,  agrees  with  De  Wolf  v.  Ind.  507,  41  Am.  St.  Rep.  440,  24 

Ford.   Clancy  y.  Barker,  66  C.  C.  A.  L.  R.  A.  483. 

469,  69  L.  R.  A.  653,  and  Rahmel  v.  w  " 
Lehndorff,  142  Cal.  681,  100  Am.  St. 
Rep.  154,  65  L.  R.  A.,  are  oontra. 
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does  not  apply.  The  independent  contractor  is  himself 
liable  for  his  own  default,  and  for  that  of  his  own  serv- 
ant. The  controlling  fact,  which  wonld  render  it  unjust 
to  apply  the  general  ride  of  liability  against  one  who  has 
work  done  by  an  independent  contractor,  is  that  the  gen- 
eral employer  has  not  the  right  to  control  the  doing  of 
the  work,  to  select  the  servants  and  fix  their  rate  of  pay, 
and  to  discharge  them  if  they  are  unsatisfactory,  which 
makes  it  just  to  hold  the  immediate  master  liable  for 
injuries  resulting  from  their  negligent  or  wilful  mis- 
conduct. 

The  independent  contractor,  in  the  sense  of  this  ex- 
ception, has  been  defined  as  one  who  carries  on  an  in- 
dependent business,  and  who,  in  doing  his  work,  does  not 
work  under  the  direction  and  control  of  his  employer, 
but  determines  for  himself  in  what  manner  it  shall  be 
carried  on.62 

§179.  The  exception  as  to  public  corporations  per- 
forming a  governmental  duty.  One  exception  to  the 
master's  liability  for  the  torts  of  his  servant  hap  become 
established,  applying  to  public  corporations,  who,  in  the 
work  in  question,  are  exercising  a  governmental  duty  cast 
upon  them  by  law.  In  the  performance  of  such  duty  a 
municipal  corporation  is  not  advancing  its  own  interests, 
but  is  bearing  a  burden  imposed  upon  it  by  law.  This 
difference  in  its  situation  from  that  of  a  private  corpora- 
tion or  individual,  carrying  on  operations  for  profit,  has 
led  to  its  exemption  from  the  rule  "respondeat  superior." 
If,  therefore,  the  driver  of  a  fire  engine,  while  running 
to  a  fire  with  his  engine,  is  guilty  gf  negligence  by  which 
a  bystander  is  injured,  the  city  by  whom  the  foreman  was 
paid  is  not  liable  to  the  injured  person. 

But  in  applying  this  rule  careful  distinction  is  drawn 

63— -McCarthy  ▼.  Second  Parish  of      U.   S.   518;    Kimball  v,   Cushman, 
Portland,  71  Me.  318,  36  Am.  Rep.      103  Maas.  194,  4  Am.  Rep.  539. 
330;  Singer  Mfg.  Co.  v.  Rahn,  133 
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between  these  functions  which  the  city  may  assume  at 
the  will  of  its  voters,  for  their  general  or  corporate  bene- 
fit, such  as  the  furnishing  a  public  water  or  lighting  sup- 
ply, or  the  equipment  and  care  of  public  parks,  and  the 
class  of  duties  above  spoken  of,  which  constitute  govern- 
mental burdens  rather  than  confer  a  corporate  benefit.68 

§180.  The  exception  as  to  charitable  corporations. 
Another  exception  resting  on  somewhat  analogous  prin- 
ciples has  been  recognized  by  many  courts ;  to  wit,  that  a 
charitable  corporation  is  not  liable  for  negligent  acts  of 
its  mere  laborers  and  employees,  although  it  may  be  for 
the  acts  of  its  directors  and  responsible  officers. 

The  cases  which  lay  down  this  rule  do  not  make  very 


63 — Within  the  exception  are  the 
provision  and  care  of  public  schools, 
Hill  v.  Boston,  199  Mass.  344,  23 
Am.  Rep.  332;  repairing  city 
streets,  Colwell  v.  Waterbury,  74 
Conn.  568,  67  L.  R.  A.  218;  main- 
taining a  fire  department,  Cunning- 
ham t.  Seattle,  40  Wash.  59,  4  L. 
R.  A.  (N.  S.)  629,  7  Anno.  Cas.  805, 
which  cites  a  great  number  of  prior 
cases;  the  maintenance  of  a  hospital 
governed  and  controlled  by  the  state 
for  the  care  of  the  insane,  Maia  v. 
Eastern  Hospital,  97  Va.  507,  47 
L.  R.  A.  577;  maintaining  a  tem- 
porary hospital  for  contagious  dis- 
eases, Twyman  v.  Frankfort,  117 
Ky.  618,  69  L.  R.  A.  572,  4  Anno. 
Cas.  622;  the  celebration  of  July 
fourth,  though  by  the  voluntary 
action  of  the  city,  and  not  required 
by  law,  Tindley  v.  Salem,  137  Mass. 
171,  60  Am.  Rep.  289. 

Following  are  a  few  typical  cases 
of  negligence  held  not  to  be  in  the 
performance  of  governmental  duty, 
and  therefore  not  within  the  exemp- 
tion of  the  employer  from  liability, 
though  the  negligent  person  was 
working  for  a  public  corporation: 


lighting  city  streets,  Dickinson  v. 
Boston,  188  Mass.  595,  1LR.1 
(N.  S.)  664;  Davoust  v.  Alameda, 
149  Oal.  69,  5  L.  R.  A.  (N.  S.)  536, 
9  Anno.  Cas.  847;  maintaining 
waterworks  for  general  use,  pro- 
ducing a  city  revenue,  Hourigan  v. 
Norwich,  77  Conn.  358;  Esberg- 
Gunst  Cigar  Co.  v.  Portland,  34 
Ore.  262,  75  Am.  St.  Rep.  651,  43 
L.  R.  A.  435;  Brown  v.  Salt  Lake 
City,  33  Utah  222,  126  Am.  St.  Rep. 
828,  14  L.  R.  A.  (N.  8.)  619,  14 
Anno.  Cas.  1004;  maintaining  a 
sewer  system  for  general  use,  Piatt 
v.  Waterbury,  72  Conn.  531,  77  Am. 
St.  Rep.  335,  48  L.  R.  A.  691;  car- 
ing for  the  trees  in  public  parks 
and  streets,  Jones  v.  New  Haven, 
34  Conn.  1. 

If  the  work  of  flushing  a  fire 
hydrant  was  done  to  keep  the  fire 
protection  efficient,  it  is  classed  as 
a  governmental  duty;  aliter,  if  it 
was  for  the  improvement  of  the 
water  system;  and  the  burden  is 
on  the  city  to  prove  the  former  al- 
ternative. Judson  v.  Winsted,  80 
Conn.  384,  15  L.  R.  A.  (N.  S.)  91.     , 
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clear  the  reasons  which  justify  it.  The  reason  most 
often  stated  is  that  the  funds  of  a  charitable  corporation 
have  been  contributed  to  it  on  an  express  trust  for  the 
particular  charity  which  the  institution  represents,  and 
that  they  cannot  be  diverted  from  this  trust  to  pay  claims 
arising  from  the  tort  of  a  servant.64 

This  argument,  and  the  others  by  which  the  exception 
is  supported,  have  lately  been  given  a  thorough  examina- 
tion by  the  New  York  Court  of  Appeals,  which  holds  them 
to  be  unsound.  That  court  in  its  opinion  reviews  the 
cases,  points  out  that  in  many  of  them  the  claimant  was 
a  beneficiary  of  the  charitable  trust,  and  holds  that  the 
exception  is  logical  and  correct  in  so  far  as  it  bars  those 
who  receive  the  benefits  of  a  charity  without  paying  for 
them  from  recovering  against  the  charitable  corpora- 
tion for  negligent  acts  of  a  servant,  but  that  it  does  not 
apply  to  the  case  of  injuries  suffered  by  any  other  person. 


64 — Hearns  v.  Waterbury  Hos- 
pital, 68  Conn.  98,  31  L.  R.  A.  224; 
Powers  v.  Massachusetts  Homeo- 
pathic Hospital,  47  C.  G.  A.  122,  66 
L.  R.  A.  372;  Parks  v.  North- 
western University,  218  111.  381,  2 
U  R.  A.  (N.  6.)  556;  Williamson  v. 
Louisville  Industrial  School,  95 
Ky.  251,  44  Am.  St.  Rep.  243,  23 
L.  R.  A.  200;  Perry  v.  House  of 
Refuge,  63  Md.  20,  52  Am.  Rep.  95; 
McDonald  v.  Mass.  General  Hospital, 
120  Mass.  432,  21  Am.  Rep.  529; 
Farrigan  v.  Pevear,  193  Mass.  14V, 
118  Am.  St.  Rep.  464,  7  L.  R.  A. 
(N.  S.)  481,  8  Anno.  Gas.  1109; 
Downes  v.  Harper  Hospital,  101 
Mich.  555,  45  Am.  St.  Rep.  427,  25 
L.  R.  A.  602;  Taylor  v.  Protestant 
Hospital  Association,  85  Ohio  St. 
,  ;  Fire  Ins.  Patrol  v.  Boyd,  120 
Pa.  St.  624,  6  Am.  St.  Rep.  745,  1 
L.  R.  A.  417;  Abston  v.  Waldron 


Academy,  118  Tenn.  24,  11  L.  R.  A. 
(N.  S.)  1179. 

And  the  doctrine  of  non-liability 
was  applied  to  a  hospital  main- 
tained by  a  railway  company  for 
its  employees,  supported  partly  by 
the  employees,  and  partly  by  the 
company.  Union  Pac.  R.  Go.  v. 
Artist,  9  G.  G.  A.  14,  23  L.  R.  A. 
581.  See,  also,  Eighmy  v.  Union 
Pac.  R.  Go.,  93  Iowa  538,  27  L.  R. 
A.  296;  Allan  v.  State  Steamship 
Go.,  132  N.  Y.  91,  28  Am.  St.  Rep. 
556,  15  L.  R.  A.  166;  Quinn  v.  R. 
Go.,  94  Tenn.  713,  45  Am.  St.  Rep. 
767,  28  L.  R.  A.  552.  The  argu- 
ment upon  which  some  of  these 
cases  are  put  is  that  the  company 
had  no  direction  or  control  over 
the  physicians,  likening  it  in  prin- 
ciple to  the  case  of  an  independent 
contract  or  his  servants  (see  note 
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The  opinion  in  this  case  is  convincing,  and  the  narrow 
limitation  of  this  exception  is  undoubtedly  sound*5 

§  181.  The  exception  by  which  a  master  is  not  liable 
to  one  servant  for  the  negligent  acts  of  another.  Another 
important  exception  to  the  general  rule  of  a  master's 
liability  for  the  negligence  of  his  servant  is  the  fellow- 
servant  rule,  which  is  established  as  a  part  of  the  com- 
mon law  of  the  liability  of  the  master  to  his  servant. 
This  will  be  discussed  more  fully  in  its  proper  place,  and 
mention  is  made  of  it  here  merely  to  place  it  among  the 
exceptions  to  the  general  rule  of  the  master's  liability. 

65 — Hoidern  v.  Sanation  Army,  In  Hewett  v.  Woman's  Hospital, 

199   N.  T.  233,   139  Am.  St.  Rep.  73  N.  H.  556,  7  L.  R.  A.   (N.  S.> 

889,  32  L.  R.  A.  (N.  S.)  62.  496,  the  defendant  was  held  liable 

With  this  agree  Galvin  v.  R.  I.  to  a  nurse  employed  by  it,  because 

Hospital,  12  R.  I.  411,  34  Am.  Rep.  the   physicians   assigned  her   to  a 

675;  Bruce  v.  Central  Meth.  Church,  case  without  informing  her  of  the 

147  Mich.  230,  10  L.  R.  A.  (N.  S.)  contagious  nature  of  the  dis 
174,  11  Anno.  Qas.  150. 


CHAPTER  XVIH. 

THE  EMPLOYER'S  LIABILITY  TO  HIS  SERVANT, 

FOB  INJUBIES  RECEIVED  IN   THE  EMPLOYMENT. 

i 

§  182.  The  general  theory  of  the  common  law.  The 
law  of  the  liability  of  the  master  to  his  servant  for  in- 
juries received  by  the  servant  in  the  course  of  hi§  em- 
ployment is  chiefly  based  upon  the  law  of  negligence. 
In  order  to  permit  a  recovery  against  the  master,  he 
must  be  found  to  have  been  guilty  of  such  negligence  as 
involves  liability  under  the  general  law  of  torts.  And 
his  liability  is  modified  by  the  rule,  well  known  in  the  law 
of  torts,  by  which  one  whose  own  negligence  has  con- 
tributed to  cause  an  injury  cannot  sue  another  person 
on  the  ground  of  that  person's  negligence,  although  the 
negligence  of  the  defendant  may  have  been  the  primary 
and  the  greater  fault,  and  that  of  the  plaintiff  secondary 
and  slight  in  comparison.1 

But  while  the  master's  liability  must  be  made  out  un- 
der the  law  of  negligence,  and  while  the  servant  is  ex- 
posed to  the  defense  of  contributory  negligence,  peculiar 
to  the  law  of  tort,  the  law  has  (somewhat  inconsistently, 
as  it  would  seem)  established  a  limitation  q{  the  master's 
liability  by  the  fellow-servant  rule,  which  is  not  known 
to  the  general  law  of  negligepce,  and  has  also  created  a 
special  defense,  resting  05  principles  of  implied  con* 
tract,  known  as  the  rule  of  assijmption  of  the  risk. 

So  that  it  results  that  the  master  is  only  liable  under  the 

1— See  post,  |195. 
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law  of  negligence,  and  that  his  liability  under  that  law  is 
seriously  modified  by  the  fellow-servant  rule;  while  to 
the  defenses  natural  to  an  action  of  tort,  there  is  added 
the  defense  of  assumption  of  the  risk. 

In  defining  the  law  on  this  subject,  we  start  from  the 
basal  doctrine  of  the  law  of  negligence.  The  master  is 
liabfc  to  the  servant  for  any  injuries  resulting  from  his 
own  (the  master's  own)  negligence;  on  the  other  hand, 
he  is  not  liable  for  any  injuries  to  which  the  servant's 
own  negligence  has  contributed,  nor  for  any  injury  occur- 
ring without  the  fault  of  either.  Thus  far  we  are  on 
vely  familiar  and  elementary  ground  in  the  law  of  tort. 

But  it  is  evident  that  if  the  master's  liability  is  based 
upon  his  negligence,  then  for  such  injuries  as  are  in- 
cidental to  the  business,  such  as  must  necessarily  occur 
even  if  the  master  exercise  reasonable  care  to  avoid 
them,  he  is  not  liable. 

It  is  not  in  itself  a  wrongful  act  to  carry  on  a  business 
Which  is  dangerous  to  those  engaged  in  it.  The  business 
of  the  world  requires  Railroads,  mines,  powder-mills, 
saw-mills,  and  many  other  industries  which  are-  danger- 
ous to  life  and  limb.  Accidents  occur  in  such  occupa- 
tions notwithstanding  the  utmost  care  on  the  part  of  the 
owner  to  prevent  them.  One  who  seeks  employment  in 
such  an  occupation  knows  that  he  incurs  danger  of  inevit- 
able accident.  His  rate  of  psy,  to  some  extent,  is  affected 
by  the  hazard  of  the  work.  He  knowingly  and  volun- 
tarily exposes  himself  to  the  dangers  of  the  occupation  in 
consideration  of  the  pay  which  he  is  to  receive. 

And  thus  we  get  the  doctrine  of  the  servant's  assump- 
tion of  the  ordinary  risks  of  the  occupation.2  And,  as 
thus  far  stated,  it  is  not  inconsistent  with  the  general 
law  of  torts. 

• 

But  the  modern  law  also  holds  that  the  servant  as- 
sumes the  special  risk  of  such  dangers  as  are  obvious, 

*— See  pott,  1 194. 
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although  they  may  be  due  to  the  negligence  of  the  master, 
and  although  the  servant  may  not  be  held  guilty  of  con- 
tributory negligence  in  going  on  with  his  work.8  This 
is  manifestly  the  intrusion  into  a  field  otherwise  covered 
by  the  law  of  negligence  of  a  rule  supposed  to  result  from 
implied  contrac-:. 

Among  the  ordinary  risks  of  a  factory  or  railroad  is 
that  of  the  negligence  of  fellow-servants.  Where  a  hun- 
dred or  a  thousand  men  are  working  together  in  a  mill 
full  of  elaborate  and  dangerous  machinery,  no  care  on 
the  part  of  the  master  in  selecting  his  men,  or  in  direct- 
ing their  work,  will  prevfent  injuries  from  occurring 
which  are  due  to  the  negligence  of  some  of  those  men. 
The  ocasional  occurrence  of  such  negligence  is  one  of  the 
inherent  risks  of  factory  employment.  And  if  the  sole 
basis  of  liability  is  the  master's  negligence,  then  he  is 
not  liable  for  accidents  caused  by  the  negligence  of  fel- 
low-servants in  whose  selection  or  superintendence  he 
was  not  at  fault.    This  is  the  fellow-servant  doctrine.4 

But  in  this  respect  also,  it  must  be  noted  that  by  the 
general  law  of  tort  a  master  is  responsible  for  negligent 
acts  committed  by  his  servants  in  the  course  of  their  em- 
ployment, although  the  master  himself  was  guilty  of  no 
fault  in  the  premises.  And  in  holding  that  the  master  is 
relieved  from  the  usual  application  of  the  rule  "respon- 
deat superior/9  the  simplicity  of  the  law  of  tort  is  again 
affected  by  imposing  into  it  an  element  based  on  a  sup- 
posed contract  of  the  servant. 

On  the  other  hand,  the  master  is  bound  by  well  known 
principles  of  the  law  of  tort  to  use  reasonable  care  for 
the  safety  of  his  premises  in  behalf  of  those  who  come 
upon  them  by  his  invitation,  or  by  contract  with  him,  and 
that  principle  requires  him  to  keep  his  factory,  and  the 
machinery  and  other  instrumentalities  of  the  work,  in 
suitable  and  proper  condition  for  the  safety  of  his  work- 

fr-See  post,  1 196.  4    Sec  post,  S  108. 
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men,  or  at  least  to  use  reasonable  care  to  that  end ;  and  if 
the  master's  business  is  so  large  that  the  owner  does  not 
attend  to  the  details  of  its  management  personally,  but 
employs  men  to  perform  duties  which  the  law  casts  upon 
him,  or  if  the  master  is  a  corporation,  and  performs  all 
its  acts  by  employees  of  one  grade  or  another,  it  follows 
that  for  the  negligence  of  those  employees  who  are  rep- 
resenting the  master  and  performing  his  duties,  he  is 
responsible,  and  they  cannot  be  regarded  as  fellow-serv- 
ants within  the  fellow-servant  rule.  Their  negligence  is 
in  the  view  of  the  law  his  negligence. 

And  this  is  sometimes  called  the  doctrine  of  the  vice- 
principal,  and  sometimes  the  doctrine  of  the  noji-dele- 
gable  duty  of  the  master ;  the  servant  who  is  performing 
the  master's  duty  in  caring  for  the  safety  of  his  premises 
and  his  machinery  being  regarded  as  a  vice-principal  of 
the  master,  however  low  the  grade  of  his  employment 
may  be.  But  in  the  application  of  this  rule,  as  we  shall 
see,  the  decisions  are  very  inconsistent  and  conflicting.8 

Summarizing  again  the  state  of  the  existing  common 
law,  the  master  is  liable  only  under  such  circumstances 
as  impute  liability  under  the  law  of  tort,  and  the  applica- 
tion of  that  law  is  very  greatly  limited  by  the  fellow- 
servant  rule;  while  the  servant  is  exposed  to  a  double 
line  of  defense,  that  of  contributory  negligence  peculiar 
to  the  law  of  tort,  and  that  of  assumption  of  the  risk, 
deduced  from  a  theory  of  implied  contract. 

The  development  of  the  law  of  the  master's  liability, 
and  of  the  exceptions  thereto,  has  produced  such  a  com- 
plex and  difficult  body  of  law  that  the  modern  employee, 
like  the  ancient  menial  servant  or  apprentice,  may  well 
be  said  to  be  controlled  by  the  law  of  a  status,  rather 
than  by  any  express  or  implied  contract.  The  offer  of 
employment  by  the  master  or  his  representative,  and  the 
acceptance  thereof  by  the  workmen,  is  commonly  couched 

5— See  past,  1 202. 
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in  very  brief  and  simple  phrases ;  but  the  law  implies  as 
incidents  of  this  contract  a  body  of  law  which  can  only  be 
stated  in  full  in  many  large  volumes.  The  real  contract 
as  expressed  and  consciously  entered  into  between  the 
parties  becomes  utterly  insignificant  in  determining  their 
subsequent  rights  and  obligations. 

§183.  The  duties  of  the  master.  The  master,  then, 
is  only  liable  for  the  exercise  of  reasonable  care  in  per- 
forming the  duties  cast  upon  him  by  law.  He  is  not 
an  insurer  of  the  employee  against  accidents  or  injury, 
or  even  an  insurer  that  his  plant  and  its  equipment  is 
in  fact  in  a  safe  condition.6  It  is  the  master's  duty  to 
exercise  reasonable  care  to  provide  for  the  servant:  (J) 
a  reasonably  safe  place  in  which  to. work;  (2)  reasonably 
safe  appliances  and  instrumentalities,  tools  and  machin- 
ery, with  which  to  work;  (3)  fit  and  competent  persons 
as  his  co-laborers;  (4)  proper  regulation  and  supervi- 
sion-7 

§  184.  The  master's  duties  as  to  the  place  of  work. 
This  portion  of  the  master's  duty  requires  not  only  the 


6 — Cincinnati  R.  Co.  ▼.  Frye,  80 
Ohio  St.  989,  131  Am.  St.  Rep.  709; 
Patton  y.  Tex.  &  Pac.  R.  Co.,  179 
U.  S.  658;  Armour  v.  Russell,.  75 
CCA.  416,  6  L.  R.  A.  (N.  S.) 
602;  Little  Rock  R.  Co.  v.  Eubanks, 
48  Ark.  460;  O'Neill  v.  Chicago  R. 
Co.,  66  Nebr.  638,  60  L.  R.  A.  443, 
1  Anno.  Cas.  337;  Mad  River  R. 
Co.  v.  Barber,  5  Ohio  St.  541,  67 
Am.  Dec.  312. 

In  the  note,  6  L  R.  i  (N.  S.) 
602,  the  cases  are  minutely  ana- 
lyzed as  to  the  form  of  stating 
the  extent  of  the  master's  duty. 

7— McBUigott  v.  Randolph,  61 
Conn.  157,  29  Am.  St.  Rep.  181; 
Northern  Pacific  R.  Co.  v.  Peterson, 
162  U.  S.  346;  St.  Louis  R.  Co.  t. 
Needham,  11  C.  C.  A.  56,  25  L.  R. 


A.  833;  Chicago  R.  Co.  v.  Barker, 
169  Ind.  670,  17  L.  R.  A.  (N.  S.) 
542;  Maryland  Steel  Co.  v.  Marney, 
88  Md.  482,  71  Am.  St.  Rep.  441, 
42  L.  R.  A.  842;  Klebe  v.  Parker 
Distilling  Co.,  207  Mo.  480,  13  L. 
R.  A.  (N.  S.)  140;  Nordstrom  v. 
Spokane  R.  Co.,  55  Wash.  521,  25 
L.  R.  A.  (N.  S.)  304;  Portance  ▼. 
Lehigh  Valley  Coal  Co.,  101  Wise. 
574,  70  Am.  St.  Rep.  932. 

The  master's  duty  includes  rea- 
sonable care  and  proper  inspection 
to  prevent  a  servant  being  exposed 
to  infection  by  the  use  of  diseased 
merchandise:  e.  g.,  meat.  O'Con- 
nor v.  Armour,  85  C.  C.  A.  459,  15 
L.  R.  A.  (N.  S.)  812,  14  Anno.  Cas, 
66. 


414 


*  HE  LAW  OF  PERSONS  OR  DOMESTIC  RELATIONS 


original  provision  of  a  safe  and  proper  place  for  the 
servant's  work,  but  also  the  duty  of  maintaining  it  in  a 
reasonably  safe  condition  thereafter.  This  latter  duty 
often  involves  the  duty  of  inspecting  the  premises  from 
time  to  time  to  prevent  defects  from  occurring.  Espe- 
cially in  such  large  and  dangerous  plants  as  mines  and 
railroads,  the  duty  of  inspection  is  a  most  important  one ; 
and  failure  of  the  master  to  provide  for  such  inspection, 
or  the  negligent  performance  of  the  inspection,  will  make 
the  master  liable. 

Whether  in  any  particular  business  it  is  the  master's 
duty  to  provide  for  inspection  of  his  works  is  a  question 
of  reasonable  care  under  all  the  circumstances  of  the 
case,  including  the  size  of  the  plant,  the  character  of  the 
structures  and  machines,  whether  or  not  they  are  such  as 
to  create  a  likelihood  of  danger  from  the  occurrence  of 
flaws  or  defects,  the  custom  of  similar  plants,  and  any 
other  circumstances  which  may  throw  light  on  the  ques- 
tion whether  the  exercise  of  reasonable  care  by  the  mas- 
ter would  include  the  making  of  inspections.8 

But  if  the  place  wherein  the  servant  is  employed  to 
work  is  not  one  within  the  possession  and  control  of  the 
master,  as  if  a  carpenter. or  plumber  should  send  his 
men  to  a  customer's  house  to  do  a  job  of  work,  the  rule 
would  not  apply;9  so  also,  if  the  servant  is  himself 
charged  with  the  duty  of  examining  or  keeping  in  a  safe 
condition  the  structure  in  question,  he  cannot  impute  his 
own  negligence  to  the  master.10 


8 — As  to  whether  the  duty  of 
inspection  is  a  non-delegable  duty 
of  the  master,  so  that  he  is  liable 
for  negligence  in  the  performance  of 
that  duty  by  those  employed  to  per- 
form it,  see,  post,  §  202,  notes  30 
and  31. 

9— Channon  v.  Sanford  Co.,  70 
Conn.  573,  66  Am.  St  Rep.  133,  41 
L.    R,    A.    200;    Robinson    ▼.    St. 


Johnsburg  R.  Co.,  80  Vt  129,  9 
L.  R.  A.  (N.  S,)  1249,  12  Anno. 
Cos.  1060. 

10— Mad  River  R.  Co.  v.  Barker, 
5  Ohio  St  541,  67  Am.  Dec.  312; 
Reed  v.  Moore,  82  G.  C.  A.  434,  25 
L.  R.  A.  (N.  S.)  331;  Southern  R. 
Co.  v.  Lyons,  95  C.  C.  A.  55,  25  L. 
R.  A.  (N.  S.)  335;  McGorty  ▼. 
Southern  New  England  TeL  Co.,  69 
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The  place,  within  the  meaning  of  this  subdivision,  in- 
cludes not  only  the  building  in  which  the  servant  works, 
and  the  land  upon  which  it  is  situated,  but  such  equip- 
ments and  structures  as  may  affect  the  servant's  safety: 
such  as  elevators,  fire  escapes,  walks  and  passageways, 
hatchways  and  other  openings,  the  lighting  of  the  build- 
ings, etc.1* 

Scaffolding  and  staging  are  sometimes  treated  as  the 
"appliances  and  instrumentalities ' '  of  the  work,  and 
sometimes  as  the  "  place ;"  but  in  whichever  class  they 
may  be  placed,  the  rule  that  the  master  must  exercise 
reasonable  care  to  provide  and  keep  them  in  a  safe  con- 
dition applies;  although  this  class  of  structures  are  so 
often  built  by  the  workmen  who  go  upon  them  to  work 
that  they  often  come  within  the  rule  of  the  servant 's  own 
negligence  or  that  of  his  fellow-servants.12 

Manifestly,  when  the  place  of  the  work  is  a  mine,  the 
use  of  reasonable  care  to  make  it  safe  may  involve  great 
care  and  expenditures  for  the  ventilation,  lighting,  shor- 
ing up,  and  other  means  to  protect  the  workmen  from 
the  different  kinds  of  danger  incurred  there.18 


Conn.  635,  61  Am.  St.  Rep.  62; 
Stewart  v.  Savannah  Electric  Co., 
133  Ga.  10,  17  Anno.  Cas.  1085. 

The  same  principle  applies  where 
the  servant  is  employed  to  complete 
an  unfinished  structure,  to  repair  a 
broken  or  dangerous  one,  or  to  make 
a  dangerous  place  safe.  In  such  a 
case,  the  very  nature  of  the  em- 
ployment implies  that  the  place  and 
structure  is  not  safe  and  the  ser- 
vant assumes  the  risk  of  its  con- 
dition. See  the  full  notes,  19  L. 
R.  A.  (N.  S.)  340;  25  L.  R.  A.  (N. 
S.)  321,  331,  335. 

11 — Virginia  Bridge  &  Iron  Co.  v. 
Jordan,  143  Ala.  603,  5  Anno.  Cas. 
709;  Burnside  v.  Peterson,  43  Colo. 
382,  17  L.  R.  A.  (N.  S.)  76;  Na- 
tional Syrup  Co.  v.  Carlson,  155  111. 


210;  Siegel  Company  v.  Trcka,  218 
111.  559,  2  L.  R.  A.  (N.  S.)  647; 
McKee  v.  Chicago  R.  Co.,  83  Iowa 
616,  13  L.  R.  A.  817;  Fitzgerald  v. 
Conn.  River  Paper  Co.,  155  Mass. 
155,  31  Am*  St.  Rep.  537;  English 
v.  Amidon,  72  N.  H.  301. 

12 — Donahue  v.  Buck,  197  Mass. 
550,  18  L.  R.  A.  (N.  S.)  476; 
Devlin  v.  Smith,  89  N.  Y.  470,  42 
Am.  Rep.  311;  Butler  v.  Townsend, 
126  N.  Y.  105;  Studebaker  v.  Shelby 
Steel  Tube  Co.,  226  Pa.  St.  239,  18 
Anno.  Cas.  611;  Hove  land  v.  Na- 
tional Blower  Works,  134  Wise.  342, 
14  L.  R.  A.   (N.  S.)    1254. 

See  the  note,  18  Anno.  Cas.  611, 
discussing  fully  the  master's  liabil- 
ity in  regard  to  scaffolding. 

13— Deserant  v.  Cerillos  Coal  Co., 
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So  in  the  work  of  railroading,  the  roadbed,  track, 
bridges  and  other  permanent  structures,  are  all  a  part 
of  the  place  of  the  employment;  and  the  switches,  turn- 
tables, etc.,  are  either  the  place  or  the  instrumentalities 
of  the  work.  So  that  if  bridges  over  a  track  are  so  low 
as  to  endanger  the  brakemen,  or  poles  or  other  struct- 
ures are  so  near  as  to  endanger  the  trainmen,  the  com- 
pany has  failed  to  use  reasonable  care.14 

In  relation  to  many  of  these  matters,  the  duty  of  the 
master  has  been  increased,  or  at  least  made  more  defi- 
nite, by  legislation  imposing  duties  in  regard  to  the 
maintenance  of  safety  devices.  Where  there  are  stat- 
utes regulating  the  construction  and  safe  operation  of 
elevators,  stairways,  or  fire  escapes,  or  the  eqtiipment 
of  railways,  mines  or  other  industrial  plants,  observance 
of  these  statutes  becomes  a  plain  measure  of  the  com- 
pany's reasonable  care,  and  it  will  be  held  liable  for 
injuries  resulting  from  its  disregard  of  them.  In  some 
cases  the  violation  of  the  statute  is  held  conclusive,  and 
in  some  cases  merely  presumptive  or  even  merely  admis- 
sible evidence  of  negligence.15 


178  U.  S.  409;  Union  Pac.  R.  Co. 
y.  Jarvi,  3  C.  G.  A.  433;  Williams 
v.  Sleepy  Hollow  Mine  Co.,  37  Colo. 
62,  7  L.  R.  A.  (N.  S.)  1170,  11  Anno. 
Cas.  Ill;  McKenzie  v.  North  Coast 
Colliery  Company,  55  Wash.  495, 
28  L.  R.  A.  (N.  S.)   1244. 

See  the  full  note  concerning  the 
master's  liability  as  applied  to  min- 
ing. Anno.  Cas.  1912  B.  577. 

14— Choctaw  R.  Co.  v.  McDade, 
191  U.  S.  68;  Union  Pac.  R.  Co.  v. 
O'Brien,  161  U.  S.  451;  Denver  R. 
Co.  v.  Burchard,  35  Colo.  539,  9 
Anno.  Cas.  994;  Darrigan  v.  N.  Y.  & 
N.  Y.  E.  R.  Co.,  52  Conn.  285,  52 
Am.  Rep.  590;  Snow  v.  Housatonic 
R.  Co.,  8  Allen  (Mass.)  441}  Whip- 
ple ▼.  N.  Y.  N.  H.  &  H.  R.  Co., 
19  R.  I.  587,  61  Am.  St.  Rep.  796. 


It  is  of  course  essential  to  the 
safety  of  the  track  for  the  trains 
that  switches  should  be  properly 
closed;  but  this  duty  is  generally 
treated  as  one  of  operation  and  not 
of  equipment  of  the  railroad,  and 
not  therefore  within  the  non-dele- 
gable  duty  of  the  master.  See  the 
note,  17  L.  R.  A.  (N.  S.)  543,  on  this 
point. 

15— Leathers  y.  BlackwelTs  Dor- 
ham  Tobacco  Co.,  144  N.  C.  330,  9 
L.  R.  A.  (N.  S.)  349;  Rolin  v. 
Reynolds  Tobacco  Co.,  141  N.  £. 
300,  7  L.  R.  A.  (N.  S.)  335,  8  Anno. 
Cas.  638;  Marino  v.  Lehmaier,  173 
N.  Y.  530,  61  L.  R.  A.  811  (see 
the  dissenting  opinions  of  O'Brien 
and  Gray,  which  deny  that  the  vio- 
lation  of   the  statute  is  of  itself 
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The  duty  of  exercising  reasonable  care  to  provide  a 
suitable  place  for  the  work  has  also  been  held  to  apply 
in  other  classes  of  service ;  so  that  the  employer  has  been 
held  liable  to  a  domestic  servant  for  injuries  received  by 
her  from  the  unsafe  condition  of  the  bedroom  which  was 
furnished  for  her  use.16 

§  185.  The  duty  of  the  master  in  regard  to  machinery 
and  appliances.  The  master  is  bound  to  use  reasonable 
care  and  prudence  for  the  safety  of  those  in  his  service 
in  providing  them  with  machinery  and  appliances  rea- 
sonably safe  and  suitable  for  their  use;  and  he  is 
responsible  for  any  accident  that  may  happen  through 
any  defect  in  the  machinery  or  appliances  which  was, 
or  ought  to  have  been,  known  to  him.17 

It  is  not  his  duty  to  furnish  machinery  absolutely  safe 


even  evidence  of  negligence) ;  Narra- 
more  v.  Cleveland  R.  Co.,  37  C.  C. 
A.  499,  48  L.  R.  A.  68. 

The  employment  of  a  child  in 
violation  of  a  child- labor  statute 
is  held  to  be  negligence  per  se  in 
Starnes  v.  Albion  Mfg.  Co.,  147  N. 
C.  556,  17  L.  R.  A.  (N.  S.)  602, 
15  Anno.  Cas.  470;  Perry  v.  Tozer, 
90  Minn.  431,  101  Am.  St.  Rep. 
416;  Jacobston  v.  Merrill  Co.,  107 
Minn.  74,  22  L.  R.  A.  (N.  S.)  309; 
Queen  v.  Dayton  Coal  &  Iron  Co., 
95  Tenn.  458,  49  Am.  St.  Rep.  935, 
30  L.  R.  A.  82. 

In  Norman  v.  Virginia-Pocahontas 
Coal  Co.,  68  W.  Va.  405,  31  L.  R. 
A.  (N.  S.)  504,  the  different  rules 
of  decision  are  stated  at  length  by 
different  judges:  that  the  violation 
of  the  child-labor  law  is  or  is  not 
negligence  per  se;  that  a  child  em- 
ployed under  age  can  or  cannot  be 
barred  by  bis  assumption  of  the 
risk;  that  contributory  negligence 
can  or  cannot  be  imputed  to  him. 

And  see,  post,  notes  37  and  38. 

D.  R.— 27 


16— Collins  ▼.  Harrison,  25  R.  L 
489,  64  L.  R.  A.  156. 

17 — Washington  R.  Co.  v.  Mc- 
Dade,  135  U.  S.  554;  Quinn  v.  Elec- 
tric Laundry  Co.,  155  Cal  500,  17 
Anno.  Cas.  1100;  Kirwan  v.  Ameri- 
can Lithographing  Co.,  197  N.  Y. 
113,  27  L.  R.  A.  (N.  S.)  972,  18 
Anno.  Cas.  650. 

This  liability  exists  to  injuries 
done  by  a  vicious  animal  supplied 
by  the  master,  if  he  knew  or  Should 
have  known  of  its  vices.  Arkansas 
Smokeless  Coal  Co.  v.  Pippins,  92 
Ark.  138,  19  Anno.  Cas.  861;  Good- 
ing v.  Chutes  Co.,  185  Cal.  620,  23 
L.  R.  A.  (N.  S.)  1071;  Miller  v. 
Kelly  Coal  Co.,  2?9  111.  626,  130 
Am.  St.  Rep.  245. 

As  to  the  application  of  the  rule 
to  derricks,  see  Hamlin  vr  Lan- 
quist  Co.,  Ill  Minn.  491,  £0  Anno. 
Cas.  893;  to  simple  hand  tools, 
Stork  v.  Stolper  Co.,  127  Wise  318, 
7  Anno.  Cas.  339;  Meyer  v.  Lade- 
wig,  130  \yisc.  566,  13  L.  R.  A. 
(N.  S.)    684;   Vanderpool  v.  Part- 
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and  free  from  defects,  nor  is  it  his  duty  in  every  case 
to  furnish  the  best  procurable  machineay  and  appli- 
ances. If  he  furnishes  such  as  are  reasonably  safe  and 
suitable,  of  the  character  ordinarily  in  use,  "such  as  a 
prudent  man  would  furnish  if  his  own  life  were  exposed 
to  the  danger  of  their  use,"  it  is  sufficient.18 

The  Supreme  Court  of  the  United  States  in  1894  made 
this  important  statement  of,  or  addition  to,  the  rule. 
"In  all  occupations  which  are  attended  with  great  and 
unusual  danger,  there  must  be  used  all  appliances 
readily  obtainable  known  to  science  for  a  prevention  of 
accidents,  and  the  neglect  to  provide  such  readily 
obtainable  appliances  usually  will  be  regarded  as  proof 
of  culpable  negligence.  If  an  occupation  attended  with 
danger  can  be  prosecuted  by  proper  precaution*  with- 
out  fatal  results,  such  results  must  be  taken."  The 
case  in  which  this  statement  of  the  law  was  made  was 
one  of  the  use  of  dynamite  in  mining.  The  passage 
quoted  is  perhaps  only  an  extreme  application  of  the  rule 
that  the  care  used  must  be  proportionate  to  the  danger 
involved.19 

In  this  respect  as  in  all  others,  the  master  is  held 
only  for  the  exercise  of  reasonable  care,  and  he  is  not 
an  insurer  of  safety.  To  make  him  liable  for  defects 
in  machinery,  he,  that  is,  the  master  himself  or  the 
person  who  represents  him  in  caring  for  the  machinery, 
must  be  shown  either  to  have  known  of  the  defects,  or 
to  have  been  able  to  discover  them  by  proper  inspection 
and  care.10 


ridge,  79  Nebr.  165,  13  L  R.  A 
(N.  S.)  668;  Mercer  v.  AtL  Coast 
Line  R.  Co.,  154  N.  C.  399,  Anno. 
Cas.  1912  A.  1002;  and  see  the 
note,  13  L.  R.  A.  (K.  S.)  668. 

18— Angerstein  v.  Jones,  139  Pa. 
St.  183,  23  Am.  St.  Rep.  174;  Coin 
y.  Talge  Lounge  Co.,  222  Mo.  488, 
25  L.  R.  A.  (N.  S.)  1179,  17  Anno. 


Cas.  888;  Stringham  v.  Stewart,  111 
N.  Y.  188,  1L.R.A.  483. 

19— Mather  v.  Rfflaton,  156  U.  S. 
881. 

20 — Arkansas  Smokeless  Coal  Co. 
v.  Pippins,  92  Ark.  138,  19  Anno. 
Cas.  861;  Louisville  R.  Co.  v.  Bates, 
146  Ind.  564;  Buttner  v.  So.  Balti- 
more Steel  Car  Co.,  101  Md.  168, 
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§  186.  The  master's  duty  to  provide  competent  fellow- 
servants.  This  duty  of  the  master  is  far  less  often  made 
the  ground  of  action  than  the  other  subdivisions  of  the 
master's  duty,  But  it  is  nevertheless  the  universally 
recognized  rule  that  a  master  who  either  negligently  or 
knowingly  employs  or  retains  in  his  service  an  incom- 
petent servant  is  liable  for  injuries  sustained  by  another 
servant  through  the  incompetency  of  the  former.  The 
felkwr-fi'ervant  rule,  by  which  the  servant  assumes  the 
risk  of  negligence  by  his  fellow-servants,  does  not 
apply  where  the  master  himself  occasioned  the  injury 
by  employing  an  unfit  man.81 

The  unfitness  may  be  merely  incompetency,  or  it  may 
result  from  intemperate  or  reckless  habits.22  And  ordi- 
nary care  in  providing  fit  and  competent  servants  means 
ordinary  care  in  the  retention  as  well  as  in  the  selection 
of  servants,  and  requires  some  kind  of  observation  of  the 
manner  in  which  such  persons  perform  their  duties  if 
such  observation  is  practicable.28 


4  Anno.  Gas.  761;  Siegel  v.  Detroit 
R.  Co.,  160  Mich.  270,  10  Anno.  Gas. 
1005. 

81-~Wabaah  R.  Co.  v.  McDaniels, 
107  U.  S.  454. 

And  if  the  men  are  rendered  un- 
fit for  duty  by  excessive  hours  with- 
out opportunity  for  food  or  sleep, 
the  company  has  failed  in  its  duty, 
though  they  are  otherwise  fit. 
Pennsylvania  Company  v.  McCaf- 
ferty,  139  Ind.  430,  29  L.  R.  A.  104; 
Ft.  Wayne  Traction  Go.  v.  Grosbie, 
169  Ind.  281,  13  L.  R.  A.  (N.  8.) 
1214,  14  Anno.  Cas.  117. 

And  if  the  plaintiff  himself  was 
so  overworked,  his  lack  of  care 
naturally  resulting  from  his  fatigue 
will  not  constitute  contributory 
negligence.  Great  Northern  R.  Go. 
y.  Couture,  14  Que.  K.  B.  316,  7 
Anno.  Gas.  100. 


See  Republic  Iron  &  Steel  Go.  v. 
Ohler,  161  Ind/  405. 

22— Furlong  v.  N.  Y.  N.  H.  6 
H.  R.  Go.,  83  Conn.  668,  21  Anno. 
Gas.  937;  Robbins  v.  Lewiston  St. 
R.  Go.,  107  Me.  42,  30  L.  R.  A.  (N. 
S.)  109;  Kean  v.  Detroit  Copper 
Mills,  66  Mich.  277,  11  Am.  St.  Rep. 
492. 

"The  fitness  and  competency  of  a 
fellow-servant  may  depend  as  much 
upon  his  promptness  and  willingness 
to  perform  his  duties  as  upon  his 
understanding  of  the  duties  he  is 
expected  to  perform."  Furlong  v, 
N.  Y.  N.  H.  6  H.  R.  Go.,  mpra. 

23— Southern  Pacific  R.  Co.  r. 
Heteer,  68  C.  C.  A.  26,  1  L.  R.  A. 
(N.  S.)  288;  Whittaker  v.  Dela- 
ware Canal  Go.,  126  N.  Y.  544. 
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It  is  also  the  master's  duty  to  employ  a  sufficient 
force  of  men  to  do  properly  and  safely  the  work  entrusted 
to  them.84  The  statutes  that  have  been  passed  in  sev- 
eral of  the  states,  requiring  railroad^  to  employ  full 
train  crews,  affirm  and  enforce  this  duty  of  the  master. 

§  187.  The  duty  of  the  master  as  to  supervision  and 
regulation  of  the  labor  on  which  the  servant  is  engaged. 

This  subdivision  of  the  master's  duty  requires  him  (1) 
to  prescribe  and  enforce  proper  rules  for  the  safe  con- 
duct of  the  work;  (2)  to  give  the  servant  proper  instruc- 
tion and  warning  as  to  the  dangers  of  the  work;  and  (3) 
to  provide  competent  direction  and  superintendence. 

§  188.  The  duty  to  prescribe  and  enforce  proper  rules. 
In  case  of  a  complex  and  dangerous  business,  it  is  the 
duty  of  the  master  to  establish  suitable  rules  for  the 
conduct  of  its  work,  and  to  exercise  such  supervision  as 
will  make  it  reasonably  certain  that  the  work  is  carried 
on  in  obedience  to  such  rules.25 

In  such  a  class  of  business  as  railroading,  where 
trains  are  dependent  for  their  safety  upon  the  tracks 
ahead  of  them  being  kept  clear,  and  where  the  trainmen 
themselves  can  have  no  knowledge  at  all  of  the  state 
of  the  tracks,  but  are  obliged  to  obey  orders  blindly, 
relying  absolutely  on  their  orders  to  insure  safety,  the 
framing  and  execution  of  the  rules  of  the  road  is  of  the 
utmost  possible  importance. .  Doubtless  the  framing  of 
general  rules  for  the  conduct  of  all  employees  is  no  less 
important  in  mining  operations. 

24— Di  Bari  v.  Bishop  Co.,   199  25— Moore  v.  Dublin  Cotton  Mills, 

Mats.  254,  12?  Am.  St  Rep.  497,  17  127  Ga.  609,  10  L.  R.  A.   (N,  S.) 

L.  R.  A.  (N.  S.)  773;  Alabama  R.  772;  Abel  ▼.  Delaware  Canal  Co., 

Co.  v.  Vail,  142  Ala.  134,  110  Am.  103  N.  Y.  181,  57  Am.  Hep.  773; 

St.  Rep.  23;  Supple  v.  Agnew,  191  Polaski  v.  Pittsburg  Coal  Co.,  134 

111.  439;  Flike  v.  Boston  &  Albany  Wise    259,    14   U   B.   A.    (N.    B.) 

R.  Co.,  53  N.  Y.  549,  13  Am.  Rep.  952. 
545;  Johnson  v.  Ashland  Water  Co., 
71  Wise.  553,  5  Am.  St.  Rep.  243. 
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And  at  the  other  extreme,  in  small  factories,  where 
the  work  is  not  of  a  substantially  dangerous  character, 
and  the  safety  of  each  employee  is  not  particularly 
imperiled  by  the  acts  of  others,  no  shop  rules  at  all  may 
be  necessary.  The  rule  is  one  of  reasonable  care;  even 
where  rules  are  required  and  are  promulgated,  they 
need  not  necessarily  provide  for  every  detail  of  the 
work,  but  only  furnish  such  regulation  as  is  reasonably 
necessary  for  the  safety  of  the  workmen. 

The  rules  must  of  course  be  so  promulgated  as  to 
bring  them  to  the  knowledge  of  all  the  employees  who 
are  to  be  governed  by  them.  Posting  them  conspicuously 
in  the  works  would  ordinarily  be  sufficient,  or  the  giving 
of  a  copy  to  each  employee,  when  he  was  originally 
hired,  for  his  guidance.  A  servant  who,  in  such  ways, 
has  had  reasonable  opportunity  to  learn  the  rules  of 
the  business,  will  not  be  permitted  to  deny  his  knowl- 
edge of  them.26 

But  the  adoption  and  promulgation  of  suitable  rules 
is  not  enough ;  the  master  must  exercise  reasonable  care 
and  vigilance  in  their  enforcement.  If  the  company,  after 
promulgating  a  proper  rale  ©r  body  of  rules,  permits 
it  to  become  a  dead  letter,  violation  of  it  being  so  gen- 
eral and  habitual  that  it  must  be,  or  at  least  ought  to  be, 
known  to  the  persons  charged  with  the  duty  of  enforcing 
it,  its  existence  will  be  no  protection.27 

The  rules  should  be  precise',  ctefifiite,  ahd  free  from 
ambiguity;  they  should  also  he  such  as  will  reasonably 
insure  safety  if  they  afe  observed.    Whether  they  are 

26— Alabama  R.  Co.  v.  Carroll,  28  37^ Furlong  v.  N.  7.  N.  H.  &  H. 

C.   C.  A.   207;    CMalley   v.   N,   Y.  B.  Co.,  83  Conn,  568,  21  Anno.  Cas. 

&  Erie  R.  Co.,  67  Hun  (N.  Y.)  130*  937;  Willis  V.  Plymouth  Tel.  Cd., 

Sheridan  v.  Long  Island  R.  Co.,  40  75  N.  H.  453,  3Q  L.  R.  A.  (N.  S.) 

App.  Div.    (N.  Y.)    381*;   Frounfel-  477;   Whittaker  v.  DeL  Canal  Co., 

ker   v.   Delaware  R.   Co.,   48   App,  186  £7.  Y.  $4i. 
Div.  (N.  Y.)  206;  Galveston  R.  Co. 
v.  Gormley,  91  Tex.  401. 
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such,  in  any  particular  case,  is  a  question  of  fact  for  the 
jury.*8 

The  duty  of  the  master  to  promulgate  suitable  rules 
for  his  master's  safety  implies  a  correlative  obligation 
on  the  part  of  the  servants  to  obey  such  rules.  If  a  serv- 
ant should  disobey  such  a  rule,  and  should  receive  an 
injury  in  consequence  of  such  disobedience,  he  would  be 
guilty  of  such  contributory  negligence  as  to  bar  his 
action.19  And  if  another  employee  disobeyed  the  rule 
without  the  master's  fault,  and  injury  resulted,  the  neg- 
ligence would  be  that  of  a  fellow-servant  not  imputable 
to  the  master.*0 

§  189.  The  duty  to  instruct  and  warn  the  servant.  If 
there  are  latent  defects  or  dangers  in  the  place  where 
the  servant  works,  or  in  the  machinery  with  which  he 
comes  into  contact,  of  which  the  servant  has  no  knowl- 
edge, and  of  which  the  master  has  knowledge,  or  might 
have  had  knowledge  by  the  exercise  of  reasonable  care, 
it  is  the  master's  duty  to  point  out  such  defects  and 
dangers  to  the  servant.81 

This  duty,  however,  rests  on  the  assumption  that  the 
master  has,  and  the  servant  has  not,  knowledge,  or  the 


38— Abet  v.  Del  Canal  Co.,  103  N. 
Y.  581,  57  Am.  Rep.  7T3. 

2J9— Erie  R.  Go.  v.  Kane,  55  C.  G. 
A.  129;  Elmgren  v.  Chicago  R.  Co., 
106  Minn.  41,  12  L.  R.  A.  (N.  S.) 
754;  New  York  R.  Go.  ▼.  Ropp,  76 
Ohip  St  449,  11  L.  R.  A.  (N.  S.) 
41. 

And  see  the  twenty-page  note 
citing  and  analyzing  all  the  cases 
in  8  Anno.  Cas.  3. 

30 — Corcoran  y.  Delaware  R.  Co., 
126  N.  Y.  675. 

31— Smith  t.  Peninsular  Car 
Works,  60  Mich.  501,  1  Am.  St. 
Rep.  542;  Cheeney  v.  Ocean  Steam- 
ship Co.,  92  Ga.  726,  44  Am.  St. 
Rep.  113;  Hendrickson  v.  U.  S.  Gyp- 


sum Co.,  133  Iowa  89,  9  L.  R.  A. 
(N.  S.)  555,  12  Anno.  Gas.  246; 
Welch  v.  Bath  Iron  Works,  98  Me. 
361;  Willis  v.  Plymouth  TeL  Co., 
75  N.  EL  453,  30  L.  R.  A.  (N.  S.) 
477;  Cetofonte  v.  Camden  Coke  Co., 
78  N.  J.  L.  662,  27  L.  R.  A.  (N.  S.) 
1058;  Low  Moor  Iron  Co.  v.  La 
Bianca,  106  Va.  83,  9  Anno.  Gas. 
1177. 

In  Hewitt  v.  Woman's  Hospital 
Aid  Association,  73  N.  H.  556,  7 
L.  R.  A.  (N.  S.)  496,  defendant 
was  held  liable  for  failure  to  warn 
an  inexperienced  nurse  that  a  case 
to  which  she  was  assigned  was 
of  a  contagious  and  dangerous  na- 
ture. 
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means  of  knowledge,  of  the  defect  and  danger  in  ques- 
tion ;  if  it  was  such  a  defect  as  the  master  did  not  know 
of,  and  it  conld  not  have  been  discovered  by  the  use  of 
reasonable  care,  he  cannot  be  held  to  warn  the  servant 
of  it ;  and,  on  the  other  hand,  if  the  defect  or  danger  was 
patent  to  anyone,  or  would  have  been  seen  by  the  serv- 
ant if  he  had  used  reasonable  care,  the  master  is  under 
no  duty  tp.  point  it  out  to  him.82 

This  latter  statement,  however,  assumes  that  the 
servant  is  of  sufficient  age  and  experience  to  appreciate 
and  observe  the  danger. 

If  the  servant  is  ignorant  and  inexperienced  in  the 
employment,  and  has  no  knowledge  of  the  dangers  inci- 
dent thereto,  it  is  the  master's  duty  to  warn  him  of  the 
danger,  and  instruct  him  how  to  avoid  it;  and  this  duty 
is  still  more  plain  when  the  servant  is  too  young  to 
appreciate  the  danger  of  the  employment  without  proper 
instruction  and  warning.83 


32— Indianapolis  Terra  Gotta  Go. 
v.  Wachstetter,  44  IncL  Ap.  550; 
Adams  v.  Grand  Rapids  Refrigera- 
tor Co.,  160  Mich.  590,  136  Am.  St. 
Rep,  454,  27  L.  R.  A.  (N.  S.)  953, 
19  Anno.  Gas.  1152;  Ahem  v.  Amos- 
keag  Mfg.  Go.,  75  N.  H.  99,  2%  L.  R. 
A.  (N.  S.)  89;  Nordstrom  v.  Spo- 
kane R,  Go.,  55  Wash.  521,  25  L- 
R.  A.  (N.  S.)  364;  Rahles  v.  Thomp- 
son Mfg.  Co.,  137  Wise.  506,  23  L. 
R.  A.  (N.  S,)  296. 

The  master  is  not  liable  for  fail- 
ing to  warn  an  adult  employee  of 
dangers  incidental  to  the  work,  but 
of  which  the  employee  was  ignor- 
ant, unless  he  had  knowledge  of 
such  ignorance.  Murphy  v.  Rock- 
well Eng.  Co.,  70  N.  J.  L.  374. 

The  master  has  a  right  to  assume 
that  the  servant  knows  those  facts 
of  common  experience  with  which 
ordinary  persons  of  his  age  and  ap- 


pearance are  familiar.  Ciriack  v. 
Merchants  Woolen  Co.,  152  Mass. 
152,  21  Amu  St.  Rep.  438,  6  L.  R. 
A.  733. 

The  master  is  not  bound  to  in- 
form an  intelligent  employee  nine- 
teen years  old  of  facts  of  such 
common  knowledge  as  that  lime 
when  put  in  water  will  boil  and 
"explode.'1  Ballington  v.  Louisville 
R.  Go.,  125  Ky.  186,  8  L.  R.  A.  (N. 
a)  1045.  See  Ribich  v.  Lake  Su- 
perior Smelting  Co.,  123  Mich.  401, 
81  Am.  St.  Rep.  215,  48  L.  R.  A. 
649. 

33— Chambers  v.  Woodbury  Mfg. 
Co.,  106  Md.  496,  4  L.  R.  A.  (N.  8.) 
383;  Quinn  v.  Electric  Laundry  Co., 
155  GaL  500,  17  Anno.  Cas.  1100; 
Rossey  y.  Lawrence,  123  La.  1053, 
17  Anno.  Gas.  484;  Noden  v.  Ver- 
lenden  Bros.,  211  Pa.  St.  135,  3 
Anno.  Gas.  367. 
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The  instruction,  in  such  a  case,  must  be  full  enough 
and  plain  enough  to  give  the  employee  a  full  understand- 
ing of  the  dangers  of  the  machinery,  and  full  instruc- 
tion how  to  conduct  himself  so  as  to  avoid  it;  and  it 
has  been  held,  and  it  would  seem  very  properly,  that  if 
the  servant  is  not  old  enough  to  understand  and  avoid 
the  danger  under  such  instruction,  he  is  too  young  to 
be  employed  in  that  work  at  all,  and,  if  he  be  kept  at 
such  work,  it  is  at  the  master's  own  risk84 

This  is  still  more  evident  where  the  law  prohibits  the 
employment  of  children,  and  a  child  is  employed  in  vio- 
lation of  such  statute.  In  such  a  case  it  has  heefi  held 
by  the  courts  of  Penjisylvania,  New  York  and  Illinoisr, 
that  a  child  so  employed  could  not  be  held  chargeable 
with  contributory  negligence,  nor  could  he  assume  the 
risks  of  the  employment ; 85  and  the  Supreme  Court  of 
Massachusetts  also  has  held  that  the  doctrine  of 
assumption  of  the  risk  could  not  be  applied  to  a  child 
hired  in  violation  of  statute,  while  it  holds  that  he 
might  be  barred  from  his  action  by  contributory  negli- 
gence, but  that  his  youth  would  be  an  important  element 
to  be  considered  in  determining  whether  he  was  or  was 
not  negligent.38 
t  This  duty  of  warning  employees  may  very  often  arise 


And  see  the  full  note,  3  Anno. 
Cm.  368. 

"It  is  the  duty  of  the  master  to 
give  such  warning,  advice  and  in- 
struction! to  a  youthful  and  inex- 
perienced employee,  as  will  enable 
him  by  the  exercise  of  reasonable 
care  to  perform  the  duties  of  his 
employment  with  safety  to  himself. 
Or,  in  other  words,  to  put  him  in  the 
same  condition  with  reference  to 
the  dangers  of  the  employment  as 
would  be  an  experienced  servant." 
But  not  necessarily  to  adopt  a- 
printed  set  of  rules  for  the  instruc- 
tion of  beginners.  Louisville  1%.  Co. 


v.  Vincent,  116  Tenn,  317,  8  Anno. 
Cas.  66. 

34— Hayes  v.  Colchester  Milk,  69 
Vt.  1,  60  Am.  St  Rep.  913. 

35 — Lenahan  v.  Pittston  Coal  Co., 
918  Pa.  St.  311,  120  Am.  St.  Rep. 
885,  12  L.  R.  A.  (N.  S.)  461;  Straf- 
ford v.  Republic  Iron  &  Steel  Co., 
138  111.  371,  128  Am.  St  Rep.  129, 
20  L.  R.  A.  (N.  S.)  876;  Marino 
v.  Lehmaier,  173  N.  Y.  530,  61  L. 
R.  A.  811. 

See,  also,  ante,  note  15. 

36— Berdos  v.  Tremont  &  Suffolk 
Mills,  208  Mass.  489,  Anno.  Ota* 
1912  B.  797. 
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when  the  servant  is  transferred  from  one  branch  of  the 
master's  employment  to  another  with  which  he  is  not 
familiar,  or  when  he  is  called  on  temporarily  to  do  cer- 
tain work  not  within  his  usual  employment,  or  when 
new  machinery,  requiring  different  handling,  is  installed. 
In  snch  cases  he  mnst  be  fnlly  warned  of  the  dangers 
of  the  new  employment,  and  of  any  defects  in  the  ma-, 
chinery  which  are  not  obvious  and  patent.87 

§  190.  The  master's  duty  to  provide  proper  direction 
of  the  work.  The  master's  duty  to  use  reasonable  care 
to  employ  fit  and  suitable  fellow-servants  applies  in  even 
a  higher  degree  to  the  employment  of  superintendents, 
foremen,  and  other  persons  in  control  of  the  work  and 
the  workmen.  But  as  to  such  men  the  responsibility  of 
the  master  is  greater.  They  perform,  in  their  direction 
of  the  work  and  of  the  men,  a  duty  incumbent  upon  the 
master;  and  if  by  their  giving  of  improper  orders  or 
negligent  direction  of  the  work,  a  servant  is  injured, 
the  fault  is  attributable  to  the  master,38 

This  applies  peculiarly  to  such  a  class  of  men  as  train 
dispatchers,  who  come  in  no  contact  with  the  servant,  and 
yet  upon  whose  vigilance  he  is  absolutely  dependent  for 
his  safety,  and  whose  duty  it  is  to  give  such  orders  as 
will  maintain  the  safety  of  the  road,  which  orders  the 
servant  must  unquestioningly  obey.89 

§191.  The  distinction  between  superintendents  and 
mere  bosses.    This  duty  of  the  master,  to  give  proper 


See  also  Rolin  ▼.  Reynolds  To- 
bacco Co.,  141  N.  C.  300,  7  L.  R. 
A.  (N.  S.)  335,  8  Anno.  Cas.  638; 
Bromberg  v.  Evans  Laundry  Co., 
134  Iowa  38,  13  Anno.  Cas.  33; 
Jacobson  v.  Merrill  Co.,  107  Minn, 
74,  22  L.  R.  A.  (N.  S.)  309;  Bare 
v.  Crane  Creek  Coal  Co.,  61  W.  Va. 
28,  8  L.  R.  A.  (N.  S.)  284. 


37— Cincinnati  R.  Co.  ▼.  Gray,  41 
C.  C.  A.  535,  40  L.  R.  A.  47. 

38— Taylor  v.  Evansville  S.  Co., 
121  Ind.  124,  16  Am.  St.  Rep.  372, 
6  L.  R.  A.  584. 

39— Darrigan  v.  N.  Y.  &  N.  E.  R. 
Co.,  52  Conn.  285,  52  Am.  Rep.  590*; 
Hawkins  v.  N.  Y.  L  E.  A  W.  R. 
Co.,  142  N.  Y.  416,  40  Am.  St.  Rep. 
616,  25  L.  R.  A.  396. 


426  THE  LAW  OF  PERSONS  QB  DOMESTIC  RELATIONS 

directions  to  the  servant  in  the  performance  of  his  work, 
hag  bees  considerably  intrenched  upon  and  limited  by 
the  fellow-dervaftt  rule.  Under  the  class  of  fellow-serv- 
ants,  for  whotfe  negligence  the  master  is  not  liable,  are 
included  not  Gjxly  servants  of  the  same  grade  as  the 
plaintiff,  bnt  also  the  bosses,  foremen,  etc.,  under  whose 
immediate  directiou  he  may  be. 

If  therefore  several  men  are  working  in  a  gang,  with  a 
boss  directing  them,  and  by  his  improper  and  negligent 
orders  one  of  the  men  is  injured,  that  is  held  to  be  one 
of  the  risks  of  the  business,  and  the  foreman  himself  is 
deemed  a  fellow-servant.40  It  is  only  the  more  general 
direction  which  comes  from  the  superintendent  of  the 
entire  plant,  Or  at  least  from  the  foreman  in  charge  of 
a  department,  that  by  the  apparently  prevailing  current 
of  business,  is  regarded  as  within  the  master's  non- 
delegable duty,  so  as  to  give  the  one  exercising  the  direc- 
tion the  character  of  a  vice-principal. 

Some  striking  cases  of  this  kind  may  be  particularly 
mentioned,  In  Vogel  v.  American  Bridge  Company,  180 
N.  Y.  373,  several  men  were  working  with  a  rope  on  a 
derrick.  Some  of  the  men  examined  it,  said  that  it  was 
not  strong  enough  for  the  Work,  and  started  to  go  to 
the  tool  house  to  get  another.  The  foreman  in  charge 
called  them  back  and  told  them  to  use  the  rope  they  had, 
saying  that  it  was  strong  enough.  The  rope  broke  and 
one  of  the  men  was  injured ;  the  Court  of  Appeals  held, 
by  four  judges  to  three,  that  the  master  was  not  liable. 

In  Peterson  v.  N.  Y.,  N.  H.  &  H.  R  B.  Co.,  77  Conn. 
351,  men  were  working  in  a  roundhouse,  under  the 

40— Northern   Pacific    R.    Co.   v.  N.  J.  L.  537;  Keenan  v.  N.  Y.  L. 

Peterson,  163  U.  S.  846;   Reed  v.  E.  &  W.  R.  Co.,  145  N.  Y.  190,  45 

Moore,  82  C.  C.  A.  434,  25  L.  R.  Am.  St.  Rep.  604;  Dobbin  v.  Rich- 

A.   (N.  S.)    331;   Southern  Indiana  mond  R.  Co.,  80  N.  C.  446,  31  Am. 

R.  Co.  v.  Harrell  161  Ind.  689,  63  Rep.  512;  N.  Y.  L.  E.  &  W.  R.  Co.  v. 

L.  R.  A.  460;  Dill  v.  Marmon,  164  Bell,  112  Pa.  St.  400. 
Ind.    507,   69   L.   R.   A.    163;    Mc-  See  also   the  cases   cited  in  the 

Laughlin  v.  Camden  Iron  Works,  60  last  note  to  the  following  chapter. 
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charge  of  a  foreman.  It  was  his  duty  to  warn  the  men 
whenever  a  locomotive  was  approaching  on  the  track  on 
which  the  man  was  working.  His  failure  to  give  such 
warning  was  held  to  be  the  act  of  a  fellow-servant  and 
not  that  of  a  vice-principal. 

In  Keenan  v.  Erie  Railroad  Company,  145  N.  T.  190, 
45  Am.  St.  Rep.  604,  a  railroad  company  had  regular 
tracks  on  which  by  its  rules  cars  should  be  placed  for 
repairs.  The  plaintiff  was  ordered  under  a  car  to  do 
some  work  by  the  boss  whose  orders  he  was  bound  to 
obey.  Another  car  was  switched  against  the  car  in 
question,  and  the  plaintiff  was  injured.  It  was  held  that 
he  had  no  right  to  recover. 

Perhaps  a  still  more  striking  case  is  that  of  McLaine 
v.  Head  &  Dowst  Company,  71  N.  H.  294,  93  Am.  St. 
Rep.  522,  58  L.  R.  Af  462,  in  which  a  servant  was  work- 
ing at  the  bottom  of  a  deep  ditch,  when  the  foreman  of 
the  job,  without  any  warning,  dumped  a  load  of  dirt 
and  stones  into  the  ditch  and  directly  upon  him.  The 
court  held  the  master  not  liable. 

It  is  evident  that  these  and  similar  decisions  go  far 
to  wipe  out  the  rule  that  the  master  is  bound  to  furnish 
proper  direction,  supervision  and  warning  to  the  men 
while  at  work. 

§  192.  The  master's  duty  cannot  be  waived  by  con- 
tract. The  duties  resting  upon  the  master,  as  they  have 
been  defined  above,  are  cast  upon  him  by  public  policy, 
as  well  as  by  his  immediate  obligation  to  his  servant. 
It  is  well  settled,  therefore,  that  he  cannot  by  any  con- 
tract with  the  servant,  or  with  one  about  to  enter  into  his 
employment,  procure  exemption  from  such  liability.41 

41— Johnston  v.  Fargo,  184  N.  Y.  630;  Lake  Shore  R.  Co.  v.  Spang- 

379,  7  L.  R.  A.  (N.  S.)  537,  6  Anno,  ler,  44  Ohio  St.  471,  58  ..Am.  Rep. 

Cae.  I;  Little  Rock  R.  Co.  v.  En-  833;  Tarbell  v.  Rutland  R.  Co.,  73 

banka,  48  Ark.  460,  3  Am.  St.  Rep.  Vt.  347,  87  Am.  St.  Rep.  734,  56 

245;  Kansas  Pacific  R.  Co.  ▼.  Pea-  L.  R.  A.  656. 

vey,  29  Kana.   169,  44  Am.  Rep.  In  Georgia  a  line  of  OMet  have. 
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After  a  particular  injury  has  occurred,  of  course  the 
servant  can  release  the  master's  liability  to  him  for  a 
proper  consideration,  which  need  not  always  be  in 
money,  but  may  for  instance  be  an  agreement  for  future 
employment. 

But  although  a  contract  made  by  persons  entering 
into  a  master's  employment,  that  they  will  not  claim 
damages  for  any  injury  incurred  by  them,  would  be  void 
as  against  public  policy,  they  are  often  held  to  have 
excused  him  from  liability  by  an  implied  contract. 

The  entire  doctrine>  which  will  be  more  fully  stated 
hereafter,  that  a  servant  by  implied  contract  assumes 
the  danger  of  risks  caused  by  the  negligence  of  the 
master,  if  they  are  patent  and  obvious  to  the  servant 
when  he  incurs  them,  can  hardly  be  reconciled  in  prin- 
ciple with  the  doctrine  that  public  policy  prevents  the 
servant  from  contracting  away  his  rights  to  recover 
for  the  master's  negligence. 

denied  the  prevailing  doctrine,  and  For  a  statement  of  the  final  rale 

held  that  a  servant  may  contract  in  in  that  state,  see  New  v.  Southern 

advance  not  to  hold  his  employer  R.  Co.,  116  Ga.  147,  59  I*  B»  A. 

liable  for  any  Injury,  unless  caused  115, 
by  an  act  of  criminal  negligence. 
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THE  EMPLOYER'S  LIABILITY—Continued. 


THE  RISK  ASSUMED  BY  THE  SSBVANT. 


§193.  General  classification.  Coming  now  to  view 
the  subject  of  the  employer's  liability  from  the  stand- 
point not  of  the  master's  duties,  but  of  the  servant's 
implied  contract,  it  may  be  said  that  the  servant  in  enter- 
ing into  an  employment  involving  hazard  to  life  and 
limb  assumes:  (1)  the  risks  incidental  to  the  occupation; 
(2)  the  risks  attributable  to  his  own  negligence;  (3)  the 
risks  which  are  known  and  obvious;  (4)  the  risks  caused 
by  the  negligence  of  his  fellow-servants. 

As  was  pointed  out  in  the  first  section  of  the  preceding 
chapter,  the  first  two  of  the  above  defenses  might  also 
be  deduced  from  the  law  of  negligence;  the  third  and 
fourth  defenses  are  peculiar  to  the  law  of  master  and 
servant,  and  are  inharmonious  with  the  general  law  of 
negligence. 

§  194.  The  assumption  of  the  incidental  risks.  It  is 
a  simple  and  obvious  proposition  that,  if  one  contracts 
to  work  as  a  freight  brakeman  or  yard  switchman,  or  in 
a  mine  or  powder  mill,  he  thereby  voluntarily  exposes 
himself,  for  the  sake  of  the  employment  and  of  the 
money  which  he  is  to  earn,  to  great  danger  of  injury. 
The  dangerous  character  of  the  work  is  of  necessity  in 
the  minds  of  both  parties,  and  the  servant  accepts  the 
risk  as  a  part  of  his  employment.  The  same  is  true,  to 
a  less  extent,  of  other  employments  involving  some, 
though  not  so  great  danger. 

429  i 
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If  the  master  exercises  reasonable  care  to  provide  a 
safe  place  and  safe  machinery,  competent  fellow-serv- 
ants and  supervision,  and  an  injury  nevertheless 
results,  it  is  attributable  to  no  fault  of  the  master,  nor 
to  any  breach  of  any  implied  contract,  and  the  servant 
may  fairly  be  said  to  have  assumed  the  risk.1 

It  is  at  this  point  that  the  legal  and  the  "economic" 
theory  of  the  rule  of  the  master's  liability  most  widely 
differ.  Viewing  the  master's  liability  as  based  purely 
on  his  negligence,  it  follows  logically  and  necessarily 
th*t  he  is  not  liable  for  injuries  resulting  from  inherent 
riskd  of  the  business ;  but  from  the  economic  standpoint, 
it  is  the  inherent,  inevitable  risks  of  the  business,  regu- 
larly occurring  and  constituting  a  part  of  the  real  cost 
of  operation,  which  should  most  clearly  be  borne  by 
the  business,  charged  into  the  cost  of  the  product,  and 
so  ultimately  borne  by  the  consuming  public. 

§  195.  The  risk  of  his  own  negligence.  By  the  well 
settled  law  of  negligence,  if  the  servant  was  himself 
guilty  of  negligence  which  materially  attributed  to 
cause  his  injury,  he  is  barred  f rota  recovering  from  the 
master,  though  the  latter  had  been  guilty  of  the  primary 
negligence  in  permitting  the  state  of  things  which  caused 
the  danger.  Where  both  plaintiff  and  defendant  were 
guilty  of  negligence,  but  the  injury  would  not  have 
occurred  without  the  negligence  of  the  plaintiff,  he  can- 
not recover  by  the  long  settled  rule  of  the  common  law 
of  torts. 

This  has  many  applications  in  the  law  of  master  and 
servant. 

If  the  servant  failed  to  use  appliances  for  safety  which 
were  furnished  to  him  by  the  master,  if  he  used  defec- 
tive appliances  when  he  had  perfect  ones  provided  for 
his  use,  if  he  used  the  machinery  or  other  appliances  in 

1— Murphy  v.  Rockwell  Eng.  Co.,      Spokane?  R.  Co.,  55  Wash.  521,  25  L. 
70    N.    J.    L.    374;    Nordstrom    v.      R.  A.  (N.  S.)  364. 
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an  improper  and  reckless  way,  if  he  disregarded  warn- 
ings or  signals  of  danger,  failed  to  take  obvious  precau- 
tions for  his  own  safety,  voluntarily  exposed  himself  to 
peril,  or  in  any  other  way  by  his  own  fault  brought 
injury  upon  himself,  he  cannot  recover,  though  the 
injury  was  occasioned  by  some  failure  of  the  master  to 
perform  his  duty.2 

So  also,  if  the  machinery  used  by  the  servant  became 
defective,  and  he  failed  to  report  the  fact  to  the  master, 
or  to  the  foreman  or  inspector  who  should  have  been 
notified,  he  would  himself  be  the  one  directly  responsible 
for  the  ensuing  injury;  and,  a  fortiori,  if  he  himself 
were  the  one  required  to  inspect  or  repair  the  machin- 
ery.8 

The  doctrine  of  comparative  negligence,  by  which  the 
trier  might  estimate  the  degree  of  negligence  attaching 
to  the  master  and  to  the  servant,  and  apportion  the 
resulting  damage  between  them  in  accordance  with  this 
estimate,  which  has  always  prevailed  in  admiralty  law, 
and  which  has  been  imported  into  the  law  of  master 
and  servant  in  some  of  the  recent  statutes,  notably  the 
Federal  Employer's  Liability  Act  of  1908,  is  completely 
unknown  to  the  common  law. 

The  servant's  exposing  himself  to  danger  may,  how- 
ever, be  so  justified  by  the  circumstances  of  a  sudden 
emergency,  that  the  law  will  not  impute  it  to  him  as  a 
fault. 

If,  to  prevent  great  danger  to  property  by  some  sud-" 
den  accident  or  emergency,  the  servant  risks  his  per- 

2— Dyerson  v.  Union  Pac.  R.  Co.,  &  Winter  Co.,  80  Ohio  St.   1,  23 
74  Kans.  528,  7  L.  R.  A.   (N.  S.)  L.  R.  A*  (N.  S.)  910. 
13$,  11  Anno.  Cas.  207;  Wyman  v.  See  the  full  note  concerning  con- 
Berry,  100  Me.  43,  20  Anno.  Gas.  tributary  negligence,   49  L.  R.   A. 
439;  Dumphy  v.  N.  Y.  N.  H.  &  H.  33  to  62. 

R.    Co.,   106   Mass.    471,   13   L.   R.  3— McCforty  v.  Southern  New  Tel. 

A.  (N.  S.)   1152;  Berghard  v.  Auto  Co.,  69  Conn.  635,  61  Am.  St.  Rep. 

Body  Co.,  149  Mich.  14,  14  L.  R.  A.  62,  and  see,  ante,  §  184,  note  10. 
(N.  S.)   609;   Stodden  v.  Anderson 
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sonal  safety,  and  the  emergency  is  such  as  to  justify 
the  act,  and  relieve  the  servant  from  imputation  of  reck- 
lessness— such  an  act  as  a  man  who  was  prudent  as 
well  as  brave  might  commit — it  will  not  be  deemed  con- 
tributory negligence.4 

And  if  one  risks  his  own  safety  in  the  effort  to  save 
the  imperiled  lives  of  others,  still  less  will  the  act  be 
treated  as  a  fault.  '  *  The  law  does  not  require  cowardice 
or  absolute  inaction  in  such  a  state  of  things.  Neither 
does  it  require  in  such  an  emergency  that  the  plaintiff 
should  have  acted  with  entire  self-possession,  or  that 
he  should  have  taken  the  wisest  and  most  prudent  course 
with  a  view  to  his  own  self-preservation  that  could  have 
been  taken.  He  certainly  may  take  some  risks,  short  of 
mere  rashness  and  recklessness."5 

The  most  important  case  for  consideration  under  the 
head  of  contributory  negligence  is  that  where  the  place 
or  the  apparatus  furnished  to  the  servant  was  defective 
by  the  master's  fault,  but  the  defect,  and  the  danger  of 
using  the  defective  article  was  obvious  to  the  servant, 
and  notwithstanding  he  used  it  and  was  injured  thereby. 
In  such  a  case,  if  the  danger  was  so  obvious  and  so  great 
that  an  ordinarily  prudent  man  would  not  have  incurred 
it,  that  is  to  say,  if  it  was  so  obvious  and  so  great  that 
to  incur  it  of  itself  constituted  negligence  on  the  serv- 


4 — Maryland  Steel  Co.  v.  Marney, 
88  Md.  482,  71  Am.  St.  Rep.  441, 
42  L.  R.  A.  842;  Central  R.  Co.  v. 
Crosby,  74  Ga.  737,  58  Am.  Rep. 
463;  Pennsylvania  Company  v. 
Roney,  89  Ind.  453,  46  Am.  Rep. 
173;  Pennsylvania  Co.  v.  Langen- 
dorff,  48  Ohio  St.  316,  29  Am.  St. 
Rep.  553,  13  L.  R.  A.  190;  Cottrell 
v.  Chicago  R.  Co.,  47  Wise.  634,  32 
Am.  Rep.  796. 

The'  necessity  or  importance  of 
running  a  passenger  train  to  its  des- 
tination   will   excuse    the   engineer 


from  contributory  negligence  if  he 
makes  partial  repairs  and  goes  on 
at  some  risk  to  his  own  safety. 
Koreis  v.  Minneapolis  R.  Co.,  108 
Minn.  449,  133  Am.  St.  Rep.  462, 
25  L.  R.  A.  (N.  S.)  329. 

5— Eckert  v.  Long  Island  R.  Co., 
48  N.  Y.  502,  3  Am.  Rep.  721;  ap- 
proved in  Gibney  v.  State,  173  N. 
Y.  1,  33  Am.  St.  Rep.  690,  19  L.  R. 
A.  365. 

The  quotation  in  the  text  is  from 
Linnehan  v.  Simpson,  126  Mass.  506, 
30  Am.  Rep.  692. 
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ant's  part,  he  will  be  held  guilty  of  contributory  negli- 
gence, and  thereby  barred  from  recovery.  This  doc- 
trine, as  will  be  shown  hereafter,  merges  by  almost 
imperceptible  degrees  into  the  doctrine  of  assumption 
of  known  and  obvious  dangers.6 

Certain  qualifications,  however,  have  been  recognized 
to  this  rule.  If  the  master  assures  the  servant  that  the 
appliance  in  question  is  safe,  the  servant,  as  against  the 
master,  has  a  right  to  rely  on  this  assurance,  unless  it 
is  so  manifestly  erroneous  that  no  prudent  man  would 
be  induced  by  it  to  incur  the  risk.  It  ought  in  justice  to 
be  a  very  extreme  case  that  would  justify  the  master  in 
attributing  fault  to  the  servant  in  relying  upon  the 
assurance  which  he  himself  had  given  him.7 

So  if  the  servant  has  complained  of  the  defect,  and  the 
master  or  his  representative  has  promised  to  remedy  it, 
the  servant  is  entitled  to  continue  worjdng  upon  that 
assurance  until  a  reasonable  time  has  elapsed  for  the 
repairs  to  be  made,  *  *  and,  as  we  think,  within  any  period 
which  would  not  preclude  all  reasonable  expectation  that 
the  promise  might  be  kept." 

"If  the  servant,  having  a  right  to  abandon  the  services 
because  it  is  dangerous,  refrains  from  doing  so  in  con- 
sequence of  assurances  that  the  danger  was  to  be 
removed,  the  duty  to  remove  the  danger  is  manifest  and 
imperative,  and  the  master  is  not  in  the  exercise  of  ordi- 
nary care  unless  or  until  he  makes  his  assurance  good. 
Moreover  the  assurances  remove  all  ground  for  the  argu- 

6— Chicago  R.  Co.  v.  Crotty,  73  367,  4LR.A.  (N.  S.)  837;  Gund- 

C.  C.  A.   147,   4  L.  R.  A.    (N.  S.)  lach  v.  Schott,  192  III.  509,  88  Am. 

832;  Coin  v.  Talge  Lounge  Co.,  222  St.  Rep.  348;   St.  Louis  R.  Co.  v. 

Mo.  488,  25  L.  R.  A.  (N.  S.)  1179,  Morris,  76  Kans.  836,  13  L.  R.  A. 

17  Anno.  Cas.  888;  Marks  v.  Har-  (N.  S.)  11,00. 

riet  Cotton  Mills,   138  N.  C.  401,  See   the   full   collection   of  cases 

3  Anno.  Cas.  812.  in  the  note,  23  L.  R.  A.    (N.  S.) 

7 — Jensen  v.  Kyer,  101  Me.  106;  1014. 
Choctaw  R.  Co.  v.  Jones,  77  Ark. 

D.  R.— 28 
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ment  that  the  servant  by  continuing  the  employment 
engages  to  assume  the  risks."8 

In  discussing  the  effect  of  contributory  negligence, 
it  is  necessary  also  to  state  the  doctrine  of  the  "last 
clear  chance,"  which  has  been  developed  in  recent  deci- 
sions, and  which  somewhat  mitigates  the  severity  of  the 
rule  concerning  contributory  negligence. 

The  doctrine  of  the  last  clear  chance  is  this :  although 
the  plaintiff  has  been  negligent,  and  although  he  would 
not  have  been  exposed  to  the  danger  in  question  if  it 
were  not  for  his  own  negligence,  yet  if,  while  the  situa- 
tion of  danger  continues,  the  plaintiff's  negligence 
ceases,  and  there  is  then  a  clear  opportunity  for  the 
defendant  to  avoid  the  accident  in  question,  and  he  neg- 
ligently fails  to  do  so,  his  liability  will  not  be  over- 
thrown by  the  plaintiff's  preceding  negligence;  but  if  the 
negligence  of  the  plaintiff  continues  to  the  time  of  the 
accident,  so  that  up  to  the  time  of  the  accident  the 
plaintiff  and  the  defendant  were  guilty  of  concurrent 
negligence,  and  the  negligence  of  the  plaintiff  was  still 


8 — Hough  t.  Texas  &  Pac  R.  Co., 
100  U.  &  21S;  Limberg  v.  Glen- 
wood  Lumber  Co.,  127  Gal.  598,  49 
L.  R.  A.  33;  Greene  v.  Minneapolis 
R.  Co.,  31  Minn.  248,  47  Am.  Rep. 
785;  Coin  v.  Talge  Lounge  Co.,  222 
Mo.  488,  25  L.  R.  A.  (N.  S.)  1179, 
17  Anno.  Cas.  888;  Andreczik  v. 
New  Jersey  Tube  Co.,  73  N.  J.  L. 
664,  4  L.  R.  A.  (N.  S.)  913;  Mor- 
gan v.  Rainier  Beach  Lumber  Co., 
51  Wash.  335,  22  L.  R.  A.  (N.  S.) 
472;  Stephenson  v.  Duncan,  73 
Wise.  404,  9  Am.  St.  Rep.  806. 

"From  the  notice  and  the  prom- 
ise is  properly  implied  tAe  agree- 
ment by  the  master  that  he  will 
assume  the  risk  of  injury  pending 
the  making  of  the  repair."    Narra- 


more  v.  Cleveland  R.  Co.,  37  C.  C. 
A.  499,  48  L.  R.  A.  68. 

In  Dempsey  v.  Sawyer,  95  Me. 
295,  the  effect  of  a  promise  to  re- 
pair is  said  to  be  wholly  for  the 
jury. 

The  fact  that  the  servant  had 
complained  of  the  defect  and  had 
received  the  master's  promise  to 
repair  it  is  practically  conclusive 
against  the  claim  that  he  assumed 
the  risk;  the  machine  may,  however, 
be  so  manifestly  unsafe  for  use  un- 
til the  repairs  are  made,  that  he 
would  still  convict  himself  of  con- 
tributory negligence  by  using  it 
McPeck  v.  Central  Vt.  R.  Co.,  25 
C.  C.  A.  110. 
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positively  contributing  to  cause  the  injury,  the  plaintiff 
cannot  recover. 

To  use  the  phrase  which  the  courts  have  invented  to 
describe  this  situation,  the  defendant  must  have  had  the 
last  clear  chance  to  avoid  the  accident,  that  is,  the  last 
chance,  clear  from  any  then  existing  negligence  on  the 
part  of  the  plaintiff.9 


§  196.    The  risk  of  known  and  obvious  dangers.    In 

considering  this  subdivision  of  the  law  relating  to  the 
assumption  of  risks  by  the  servant,  we  pass  from  the 
field  of  well  settled  law  in  which,  whatever  contradiction 
and  difficulty  there  may  be  in  the  application  of  the  law 
to  particular  states  of  fact,  there  is  little  or  no  doubt  as 
to  the  rule  of  law  itself,  to  a  field  where  the  law  is  uncer- 
tain and  the  cases  conflicting,  and  in  which  very  contra- 
dictory statements  may  be  found  in  the  decisions  of 
equally  eminent  courts,  and  even  in  different  decisions 
of  the  same  court. 

It  becomes  very  important,  therefore,  to  see  how  far 
one  can  trace  a  highway  of  well  settled  law,  and  at  just 
what  point  it  is  that  the  roads  begin  to  diverge,  and  to 
run  off  into  confused  and  pathless  wilderness. 

The  general  principle  is  unquestionable  that  the  serv- 
ant, when  he  enters  upon  his  employment,  assumes  not 
only  the  risks  which  are  incidental  to  the  business,  but 
also  the  risks  which  are  patent  and  obvious.  If  the  place 
in  which  he  is  offered  work  is  manifestly  unsafe,  or  if 


9— Bogan  ▼,  Carolina  Central  R. 
Co.,  129  N.  C.  154,  55  L.  R.  A.  418; 
Holmes  v.  Southern  Paoifie  R.  Co., 
97  Cal,  161;  Nebring  v.  Connecticut 
Co.,  85  Conn.  109;  Dyerson  v.  Union 
Pac.  R.  Co.,  74  Kans.  528,  7  L.  R. 
A.  (N.  S.)  132,  11  Anno.  Cas.  207; 
Butler  v.  Rockland  St.  R.  Co.,  99 
Me.  149,  105  Am.  St  Rep.  267; 
Rjder  v.  Syracuse  St.  R.  Co.,  171 
N.  Y.  139,  58  L.  R.  A.  125. 


Several  of  the  above  cases  are 
not  between  master  and  servant,  but 
are  cited  for  their  clear  statement 
of  the  doctrine,  which  applies  in 
master  and  servant  cases  as  in 
others. 

The  note  in  7  L.  R.  A.  (N.  &) 
132  clearly  points  out  the  limits 
of  this  doctrine  and  the  fallacies  in- 
volved  in  some   of   the   decisions. 
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the  machinery  and  other  appliances  are  manifestly  in 
a  defective  and  unsafe  condition,  and  he  nevertheless, 
seeing  these  defects  and  knowing  the  danger,  elects  to 
accept  the  employment,  he  takes  it  as  it  is,  and  assumes 
the  patent  and  obvious  risks.10 

It  must  be,  however,  not  merely  the  defect  which  is 
obvious,  but  the  resulting  danger.  Whether  the  knowl- 
edge that  the  particular  machine  is  defective  imports 
to  the  servant  the  knowledge  that  its  use  involves  dan- 
ger depends  on  the  character  of  the  machine,  the  nature 
of  the  defect,  and  especially  the  intelligence  and  experi- 
ence of  the  servant." 

The  question  is  one  of  fact  for  a  jury,  unless  the  cir- 
cumstances make  the  servant's  knowledge  of  the  danger 
so  clear  that  no  fair  minded  men  could  differ  in  their 
conclusion.  In  such  a  case  the  court  may  treat  the  ques- 
tion as  one  of  law,  or  rather  as  one  of  fact,  but  to  which 
the  answer  is  so  clear  as  to  justify  a  court  in  saying  that 
no  real  question  exists  upon  the  evidence,  and  therefore 
refusing  to  submit  it  to  the  jury  for  their  decision.12 


10— Butler  v.  Frazee,  211  U.  S. 
459;  McCormick  Harvesting  Co.  v. 
Zakzewski,  220  I1L  522,  116  Am. 
St.  Rep.  832,  4  L.  R.  A.  (N.  S.)  848; 
Kath  v.  East  St.  Louis  R.  Co.,  232 
I1L  126,  15  L.  R.  A.  (N.  S.)  1109; 
Huda  v.  Am.  Glucose  Co,,  154  N. 
Y.  474,  40  L.  B.  A.  411. 

11 — Mahoney  v.  Dore,  155  Mass. 
513;  DiBari  v.  Bishop  Co.,  199  Mass. 
254,  127  Am.  St.  Rep.  497,  17  L. 
R.  A.  (N.  S.)  773;  Rogers  v.  Con- 
over,  74  N.  J.  L.  615,  13  L.  R.  A. 
(N.  S.)  691;  Tuckett  v.  Am.  Steam 
Laundry,  30  Utah  273,  4  L.  R.  A. 
(N.  S.)  990. 

"An  employee  cannot  be  held  to 
Bay  that  he  did  not  appreciate  or 
realize  the  danger,  where  the  de- 
fects were  obvious  and  the  dangers 
would  have  been  apparent  to  ordi- 


narily prudent  persons  of  his  in- 
telligence and  experience."  St. 
Louis  Cordage  Co.  v.  Miller,  61  C. 
C.  A.  477,  63  L.  R.  A.  551. 

As  to  the  effect  of  the  servant's 
youth,  see  Bare  v.  Crane  Creek 
Coal  Co.,  61  W.  Va.  28,  123  Am. 
St.  Rep.  966,  8  L.  R.  A.  (N.  S.) 
284;  Mundhenke  v.  Oregon  City 
Mfg.  Co.,  47  Ore.  127,  1  L.  R.  A. 
(N.  S.)  278;  Dougherty  v.  Dob- 
son,  214  Pa.  St.  252. 

As  to  the  fact  that  he  was  hired 
in  violation  of  a  child-labor  law, 
see  the  preceding  chapter,  notes  15, 
35  and  36. 

12 — Choctaw  R.  Co.  v.  McDade, 
191  U.  S.  64;  Dempsey  v.  Sawyer, 
95  Me.  295;  Snow  v.  Housatonic  R. 
Co.,  8  Allen  (Mass.).  441,  85  Am. 
Dec  720. 
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So  if,  after  the  employment  begins,  the  place  or  the 
instrumentalities  become  defective,  and  the  servant  con- 
tinues to  work  in  the  place  or  with  the  instrumentalities, 
and  the  danger  is  so  obvious  and  so  great  that  no  man  of 
ordinary  prudence  would  continue  in  the  employment, 
then,  under  the  doctrine  of  contributory  negligence 
already  stated,  the  servant  is  barred  from  recovery  by 
his  own  fault,  unless  he  had  complained  of  the  defect  and 
the  master  had  promised  to  remedy  it. 

Suppose,  however,  that  the  danger  really  exists,  is 
patent  and  obvious,  but  is  not  so  great  that  men  of  ordi- 
nary prudence  would  not  incur  it  for  the  sake  of  con- 
tinued employment.  The  case  would  not,  therefore,  fall 
within  the  established  definition  of  contributory  negli- 
gence, but  does  it  fall  within  the  doctrine  of  assumption 
of  the  risk! 

It  is  obvious  that  to  answer  this  question  in  the  affirma- 
tive would  relieve  the  master  from  his  liability  for  neg- 
ligence in  the  performance  of  his  duties  in  a  great  pro- 
portion of  the  cases ;  and  also  that  it  permits  the  servant 
to  be  barred  by  an  implied  contract  to  absolve*  the 
master  from  responsibility  for  his  negligence,  when  an 
express  contract  to  the  same  effect  would  be  declared 
void  as  against  public  policy.  It  also,  as  was  shown  at 
the  beginning  of  the  discussion  of  the  master's  liability, 
throws  the  law  on  this  subject  into  great  confusion  by 
importing  into  a  field  of  law  which  otherwise  rests  on 
the  basis  of  tort — negligence  and  contributory  negligence 
— an  element  of  implied  contract,  inconsistent  with 
the  rules  to  be  deduced  from  the  law  of  tort. 

Nevertheless,  the  clear  and  decided  preponderance  of 
judicial  opinion  is  to  the  effect  that  the  question  above 
formulated  must  be  answered  in  the  affirmative,  and 
that  the  servant  cannot  recover  for  an  injury  caused  by 
a  defect  due  to  the  master's  negligence,  and  which  was 
patent  and  obvious  to  the  plaintiff,  though  the  jury  found 
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him  not  guilty  of  contributory  negligence  in  continuing 

his  work.1' 

"Assumption  of  risk  and  contributory  negligence  are 
distinct  and  separate  defenses.  The  former  rests  in  con- 
tract, the  latter  in  tort.  The  defense  of  assumption  of 
risk  is  not  conditioned  or  limited  by  the  existence  of  con- 
tributory negligence,  and  the  latter  is  not  an  element  or 
attribute  of  it.  Assumption  of  risk  is  alike  available 
whether  the  risk  assumed  is  great  or  small,  whether  the 
danger  from  it  was  imminent  and  certain  or  remote  and 
improbable,  and  whether  or  not  the  servant  was  guilty  of 
contributory,  negligence  in  assuming  the  risk  or  in  expos- 
ing himself  to  the  danger." 14 


13— Choctaw  R.  Co.  v.  McDade, 
191  Tj,  8.  64;  Chicago  R.  Co.  v. 
Heerey,  203  111.  493;  Leary  v.  B. 
&  A.  R.  Co.,  139  Mass.  580,  62  Am. 
Rep.  733;  Rase  v.  Minneapolis  R. 
Co.,  107  Minn.  260,  21  L.  R.  A.  (N. 
8.)  138;  Miller  t.  Moran  Bros.,  39 
Wash.  631,  109  Am.  St.  Rep.  917, 
1L.R.A.  (N.  S.)  283. 

See  the  extensive  notes  as  to 
the  principle  underlying  the  doctrine 
of  assumption  of  the  risk,  the  ex- 
tent of  its  application,  and  the  limi- 
tations given  to  it,  especially  in 
Missouri  &  North  Carolina,  28  L. 
R.  A.  (N.  S.)  1215-1244,  1250,  1255. 

14 — Rase  v.  Minneapolis  R.  Co., 
107  Minn,  260,  21  L.  R.  A.  (N.  a) 
138  (and  see  the  note  21  L.  R.  A. 
(N.  S.)  138);  Miller  v.  White 
Bronze  Co.,  141  Iowa  701,  18  Anno. 
Cas.  957  (and  see  the  note,  18 
Anno.  Cas.  957);  St.  Louis  Cordage 
Co.  v.  Miller,  61  C.  C.  A.  477,  63 
L.  R.  A.  551;  Narramore  v.  Cleve- 
land R.  Co.,  37  C  C.  A.  499,  48 
L.  R.  A.  68;  Chicago  R.  Co.  v. 
Heerey,  203  111.  492;  Davis  Coal  Co. 
t.   Polland,  158   Ind.   607,   92   Am. 


St.  Rep.  319;  Bradburn  t.  Wabaah 
R.  Co.,  134  Mich.  575. 

Contra,  Coin  v.  Talge  Lounge  Co., 
222  Mo.  488,  25  L.  R.  A.  (N.  S.) 
1179,  17  Anna  Cas.  888;  Marks  v. 
Harriet  Cotton  Mills,  138  N.  C.  401, 
3  Anno.  Cas.  812;  Dallemand  v. 
Saalfeldt,  175  111.  310,  67  Am.  St. 
Rep.  214,  48  L.  R.  A.  753. 

See  the  Wisconsin  cases  reviewed 
on  this  point  in  Caxnpshure  v.  Stand- 
ard Mfg.  Co.,  137  Wise.  155,  and 
Riots  v.'  Power  &  Mining  Co.,  136 
Wise.  107,  17  L.  R.  A.  (N.  S.)  904. 

The  quotation  in  the  text  is  from 
St.  Louis  Cordage  Co.  v.  Miller,  su- 
pra. 

The  question  whether  assumption 
of  the  risk  is  dependent  on  negli- 
gence, or  whether  they  are  cumu- 
lative defenses,  recently  received  a 
notable  discussion  in  the  Circuit 
Court  of  Appeals  for  the  eignth  cir- 
cuit. The  question  was  raised  be* 
fore  Judges  Thayer,  Sanborn  and 
Caldwell  in  Southern  Pacific  R.  Co> 
v.  Yeargin,  48  C.  C.  A.  497,  in  1901. 
Judges  Thayer  and  Caldwell  held 
that  the  question  in  such  a  case 
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In  some  cases  it  is  held  that  the  servant,  by  continu- 
ing to  work  in  a  defective  place,  or  with  defective  ma- 
chinery, assumes  the  risk  and  waives  the  violation  of  thq 
common  law  duty  of  reasonable  care,  bnt  that  he  cannot 
in  this  manner  waive  the  performance  of  a  duty  specific- 
ally imposed  by  statute;15  while  oilier  cases  deny  that 
there  is  any  distinction  in  this  respect  between  a  statu- 


was  one  purely  of  contributory  neg- 
ligence; and  that  an  engineer's 
knowledge  that  a  switch  engine  was 
in  the  habit  of  running  backward  at 
night,  without  a  light  on  the  rear 
of  the  tender,  did  not  constitute  a 
defease  to  his  action  for  an  injury 
caused  by  this  switch  engine  collid- 
ing with  his  own  engine,  unless  he 
was  guilty  of  such  lack  of  care  as 
an  ordinarily  prudent  man  would 
not  have  showed;  and  that  the 
question  of  such  lack  of  care  or 
contributory  negligence  was  for  the 
jury.  Judge  Sanborn  dissented, 
holding  that  contributory  negligence 
was  one  defense  resting  in  tort,  and 
that  the  assumption  of  the  risk  was 
another  and  wholly  independent  de- 
fense resting  in  contract;  that  by 
continuing  in  the  employment,  when 
he  knew  of  the  practice  of  the 
switch  engine  running  without  a 
light,  he  had  assumed  the  risk  of  an 
accident  from  that  cause,  and  that, 
since  his  knowledge  of  the  practice 
was  admitted,  the  question  waB  for 
the  court  and  not  for  the  jury. 

Subsequently,  in  an  action  for  in- 
jury received  by  a  twenty  year 
old  girl  from  the  cogs  of  a  rope- 
weaving  machine,  which  were  left 
uncovered  by  the  employer  in  vio- 
lation of  statute,  the  trial  judge 
charged  the  jury  in  the  exact  lan- 
guage of  the  majority  opinion  in 
Southern  Pacific  R.  Co.  v.  Yeargin. 
On   appeal   the   case   came   before 


Thayer,  Sanborn  and  Van  Devan- 
ter  in  1903,  and,  Judge  Van  Devan- 
ter  voting  with  Sanborn  instead 
of  with  Thayer  as  Caldwell  had 
done,  the  Circuit  Court  of  Appeals 
not  only  reversed  the  trial  court, 
but  reversed  itself.  St.  Louis  Cord- 
age Co.  v.  Miller,  61  C.  C.  A.  477, 
63  L.  R.  A.  551;  see,  also,  Glen- 
mont  Lumber  Co.  v.  Roy,  61  C.  O. 
A*  506. 

The  several  opinions  in  these 
cases  present  the  question  very 
fully,  both  as  to  the  principles  in- 
volved and  the  weight  of  authority. 
While  Judge  Thayer  shows  very 
forcibly  the  hardship  and  injustice 
of  the  prevailing  rule,  Jhere  can  be 
little  question  that  Judge  Sanborn's 
opinion  is  supported  by  the  over- 
whelming' weight  of  authority. 

15 — Narramore  v.  Cleveland  R. 
Co.,  37  C.  C.  A.  499,  £8  L.  R.  A.  68 
(opinion  by  Judge,  afterward  Presi- 
dent, Taft) ;  Davis  Coal  Co.  v.  Pol- 
land,  158  Ind.  607,  92  Am.  St.  Rep. 
319;  Hill  v.  Sangestad,  53  Ore.  178, 
22  L.  R.  A.  (N.  S.)  634;  Spring 
Valley  Coal  Co.  ▼.  Patting,  210  I1L 
342;  Hall  v.  West  &  Slade  Mill  Co., 
39  Wash.  477,  4  Anno.  Cas.  587 
(the  dissenting  opinion  in  this  case 
contains  a  strong  statement  of  the 
contrary  view  with  an  extensive  re- 
view of  the  decisions). 

But  the  statute  does  not  bar  the 
defense  of  contributory  negligence. 
Narramore    v.    Cleveland    R.    Co., 
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tory  duty  and  a  common  law  duty,  holding  that  a  rule 
of  the  common  law  or  a  rule  defined  by  statute  are  equally 
binding  upon  the  master,  and  that  one  is  no  more  re- 
moved from  the  power  of  the  servant  to  waive  its  per- 
formance than  the  other.16 

§  197.  Assumption  of  the  risk  as  effected  by  duress  or 
threat  of  discharge.  The  doctrine  of  assumption  of  the 
risk,  as  it  is  commonly  entitled  in  the  United  States,  is 
more  frequently  expressed  in  the  English  cases  by  the 
use  of  the  maxim,  "Volenti  non  fit  Injuria/9  which  may 
be  freely  translated,  "One  who  consented  has  suffered 
no  legal  wrong.' '  The  rule  is  most  interestingly  dis- 
cussed from  the  starting  point  of  that  maxim  in  Fitz- 
gerald v.  Connecticut  Eiver  Paper  Company,  155  Mass. 
155,  31  Am.  St.  Eep.  537. 

"One  who  knows  of  a  danger  from  the  negligence  of 
another,  and  understands  and  appreciates  the  risk  there- 
from, and  voluntarily  exposes  himself  to  it,  is  precluded 
from  recovering  for  an  injury  which  results  from  the 


supra;  Klotz  v.  Power  &  Mining 
Co.,  136  Wise  107,  17  L.  R.  A.  (N. 
S.)  904. 

16— Knialey  v.  Piatt,  148  N.  T. 
372,  32  L.  R.  A.  367;  Denver  R.  Co. 
T.  Norgate,  72  C.  C.  A.  365,  6  L. 
R.  A.  (N.  6.)  981,  5  Anno.  Cas. 
448;  St.  Louis  Cordage  Co.  v.  Mil- 
ler, 61  C.  C.  A.  477,  63  L.  R.  A. 
551;  Denver  R.  Co.  v.  Gannon,  40 
Colo.  195,  11  L.  R.  A.  (N.  S.)  216; 
Martin  v.  Chicago  R.  Co.,  118  Iowa 
148,  96  Am.  St.  Rep.  371,  59  L.  R. 
A.  698;  McGinty  v.  Waterman,  93 
Minn.  242,  3  Anno.  Cas.  39. 

The  cases  on  both  sides  of  this 
question  are  summarized  in  the 
notes,  6  L.  R.  A.  (N.  S.)  988,  and 
19  L.  R.  A.  (N.  S.)  649;  it  appears 
from  the  analysis  there  given  that 
the  states  of  Arkansas,  Illinois,  In- 
diana, Kansas,  Louisiana,  Michigan, 


Missouri,  Oregon,  Vermont  and 
Washington,  hold  that  the  servant 
cannot  assume  the  risk  caused  by 
the  master's  violation  of  a  statute; 
and  that  Alabama,  Colorado,  Iowa, 
Massachusetts,  Minnesota,  New  Jer- 
sey, New  York,  Ohio,  Rhode  Island 
and  Wisconsin  hold  the  contrary. 

On  October  22nd,  1912,  the  New 
York  Court  of  Appeals,  in  JFitz- 
water  v.  Warren,  99  N.  E.  1042, 
not  yet  officially  reported,  recon- 
sidered the  question,  accepted  the 
reasoning  of  the  Narramore  case, 
and  definitely  overruled  Knisley  v. 
Pratt,  supra;  this  reversal  of  its 
position  by  the  court  whose  decision 
was  the  leading  case  on  the  other 
side  will  probably  lead  to  a  general 
acceptance  of  the  doctrine  of  the 
Narramore  case. 
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exposure.  *  *  *  This  is  implied  in  his  voluntary 
undertaking,  and  it  comes  within  a  principle  which  has 
a  much  broader  application,  and  which  is  expressed  in 
the  maxim,  volenti  non  fit  injuria.  *  *  *  It  has  often 
been  assumed  that  the  conduct  of  the  plaintiff  in  such  a 
case  shows  conclusively  that  he  is  not  in  the  exercise  of 
due  care.  Sometimes  it  is  said  that  the  defendant  no 
longer  owes  him  any  duty;  sometimes  that  the  duty 
becomes  one  of  imperfect  obligation,  and  is  not  recog- 
nized in  law.  *  *  #  It  may  be  said  that  the  voluntary 
conduct  of  the  plaintiff  in  exposing  himself  to  a  known 
and  appreciated  risk  is  the  interposition  of  an  act  which, 
as  between  the  parties,  makes  the  defendant's  act,  in 
its  aspect  as  negligence,  no  longer  the  proximate  cause 
of  the  injury.  *  *  *  But  this  principle  applies  only 
when  the  plaintiff  has  voluntarily  assumed  the  risk. 
•  •  •  The  maxim  is  not  scienti  non  fit  injuria  but 
volenti  non  fit  injuria.  The  chief  practical  difficulty  in 
applying  it  is  in  determining  when  the  risk  is  assumed 
voluntarily.  In  the  first  place,  one  does  not  voluntarily 
assume  a  risk  who  merely  knows  that  there  is  some 
danger,  without  appreciating  the  danger.  On  the  other 
hand,  he  does  not  necessarily  fail  to  appreciate  the  risk 
because  he  hopes  and  expects  to  encounter  it  without 
injury.  If  he  comprehends  the  nature  and  the  degree  of 
the  danger,  and  voluntarily  takes  his  chance,  he  must 
abide  the  consequences  whether  he  is  fortunate  or  unfor- 
tunate in  the  result  of  his  venture.  *  *  *  What  con- 
straint, exigency,  or  excuse  will  deprive  an  act  of  its  vol- 
untary character  when  one  intentionally  exposes  himself 
to  a  known  risk  is  a  question  about  which  learned  judges 
differ  in  opinion." 

In  another  decision  rendered  soon  after  the  Fitzgerald 
case,  the  same  judge  (Knowlton)  expanded  the  sugges- 
tion that  one's  assumption  of  a  risk  might  not  be  volun- 
tarily in  the  legal  sense,  though  it  was  done  knowingly, 
as  follows:  "He  may  reluctantly,  so  far  as  the  danger  is 
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concerned,  and  under  extraneous  pressure  which  amounts 
to  compulsion,  expose  himself  to  a  danger  which  orig- 
inates in  another's  fault,  and  under  such  circumstances 
it  cannot  he  said  that  he  assumes  the  risk  voluntarily." 1T 

These  suggestions  seemed  to  open  the  way  to  a  ruling 
that,  if  the  master  insisted  on  a  servant  doing  the  danger- 
ous work,  and  the  servant  yielded  unwillingly  and  for 
fear  of  discharge,  he  would  not  be  held  to  have  assumed 
the  risk  voluntarily;  but  when  it  came  to  the  point  of 
definitely  establishing  such  a  rule  (which  would  evidently 
have  made  a  very  important  exception  in  the  servant's 
favor  to  the  doctrine  of  assumption  of  the  risk) ,  the  courts 
have  hesitated  and  refused.  Thus  Mr.  Justice  Holmes 
.said,  in  Lamson  v.  American  Axe  &  Tool  Co.,  177  Mass. 
144,  83  Am.  St.  Eep.  267:  "He  complained  and  was 
notified  that  he  could  go  if  he  would  not  take  the  chance. 
He  stayed  and  took  the  risk.  He  did  so  none  the 
less  that  the  fear  of  losing  his  place  was  one  of  the 
Motives."18 

It  is  impossible  to  deny  that  this  view  seems  to  be 
suppdrted  by  clear-cut  and  irresistible  logic,  while  one's 
humanitarian  instincts  might  lead  him  to  wish  that  the 
exception  based  on  virtual  duress  might  be  established 
as  law. 

§  198.  The  risk  of  the  negligence  of  his  fellow-servant. 
The  doctrine  that  among  the  incidental  risks  of  the  busi- 


17 — Mahoney  v.  Dore,  155  Mass. 
513. 
18— Burke  v.  Davis,  191  Mass.  tt, 

114  Am.  St.  Rep.  591,  4  L.  R.  A. 
(N.  S.)  971;  Chicago  R.  Co.  v. 
Crotty,  73  C.  C.  A.  147,  4  L.  R.  A. 
(N.  S.)  632;  Choctaw  R.  Co.  ▼. 
Jones,  77  Ark.  367,  4  L.  R.  A.  (N. 
S.)  837;  Sweeney  v.  Berlin  &  Jones 
Co.,  101  N.  Y.  520,  54  Am.  Rep.  722. 
An  extremely  interesting  discus- 
sion  of   this   point  occurs   in   the 


English  case  of  Memberg  v.  Great 
Western  R.  Co.,  14  A.  C.  179,  the 
conclusion  of  the  court  being  that 
the  insistence  of  the  master,  or  his 
threat  to  discharge  the  servant,  did 
not  relieve  the  latter  from  the  re- 
sult of  his  consent  to  continue  the 
dangerous  work. 

See  the  note  concerning  assump- 
tion of  the  risk  based  on  the  maxim 
"  Volenti  non  fit  injuria,"  47  L.  R. 
A.  1«1. 
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ness  which  the  servant  assumes  is  the  risk  of  injury  by 
the  negligence  of  a  fellow-servant  was  foreshadowed  in 
England  by  the  case  of  Priestly  v.  Fowler,  3  Mees.  and 
Wels;  1  (1837),  and  in  South  Carolina  by  the  case  of 
Murray  v.  South  Carolina  R.  Company,  1  McMul.  L.  385 
(1841),  and  was  finally  established  by  the  case  of  Far- 
well  v.  Boston  &  Worcester  R.  Company,  4  Mete.  (Mass.), 
49  (1842). 

The  last  named  case,  supported  by  the  great  authority 
of  Chief  Justice  Shaw,  has  ever  since  been  recognized 
as  the  leading  case  on  this  point,  and  the  doctrine,  though 
often  criticized  and  declared  to  be  unsound,  has  ever 
since  been  the  common  law  of  the  United  States  and  of 
England. 

Chief  Justice  Shaw  states  the  rule  in  this  lucid  and 
simple  passage.  "The  general  rule,  resulting  from  con- 
siderations as  well  of  justice  as  of  policy,  is  that  he 
who  engages  in  the  employment  of  another  for  the  per- 
formance of  specified  duties  and  services  for  compensa- 
tion takes  upon  himself  the  actual  and  ordinary  risks  and 
perils  incident  to  the  performance  of  such  services,  and, 
in  legal  presumption,  the  compensation  is  adjusted 
accordingly.  And  we  are  not  aware  of  any  principle 
which  would  except  the  perils  arising  from  the  care- 
lessness and  negligence  of  those  who  are  in  the  same 
employment.  These  are  perils  which  the  servant  is  as 
likely  to  know,  and  against  which  he  can  effectually 
guard,  as  the  master.  They  are  perils  incident  to  the 
service,  and  which  can  be  as  definitely  foreseen  and  pro- 
vided for  in  the  rate  of  compensation  as  any  others. ' ' 

In  the  latter  part  of  the  opinion  he  argues  that  public 
policy  is  subserved  by  a  rule  which  will  make  each  serv- 
ant solicitous  and  observant  of  the  conduct  of  others. 

It  is  this  argument,  as  well  as  the  statement  quoted 
above  that  the  servant  is  as  likely  to  know,  and  can  as 
effectually  guard  against,  the  negligence  of  fellow-serv- 
ants, as  the  master,  which  have  often  been  declared 
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absurd  as  applied  to  modern  industrial  employment, 
however  sound  they  may  have  been  in  1842. 

One  can  imagine  the  surprise  of  Chief  Justice  Shaw, 
if  he  were  to  read  a  modern  treatise  on  the  fellow-serv- 
ant doctrine,  covering  hundreds  of  pages  and  citing  thou- 
sands of  cases,  among  the  confusions  and  contradictions 
of  which  it  seeks  in  vain  to  fincl  a  plain  path  of  either 
reason  or  authority,  and  all  based  upon  the  modest  and 
concise  opinion  in  the  F&rwell  case. 

The  negligence  of  a  fellow-servant  is,  however,  a  mere 
negative  defense;  that  is  to  say,  if  the  only  negligence 
is  that  of  a  fellow-servant,  that  does  jaot  constitute  negli- 
gence of  the  master.  It  is  not  a  positive  defense,  like 
that  of  contributory  negligence,  which  will  prevent  the 
plaintiff  from  recovering  though  the  master  himself  was 
also  at  fault  It  is  well  settled,  therefore,  that  if  there 
was  negligence  on  the  part  of  the  master  or  his  vice-prin- 
cipal, concurring  with  negligence  of  a  fellow-servant,  the 
master  is  liable.19 

In  order  to  get  some  idea  of  the  leading  currents 
which  have  flowed  into,  or  beeh  thrown  put  from,  the 
whirlpool  of  conflicting  decisions,  the  subject  may  be 
treated  under  four  sub-topics:  (1)  the  general  requisites 
of  a  fellow-servant;  (2)  the  exception  as  to  a  servant 
of  superior  grade  or  authority;  (3)  the  exception  as  to 
a  servant  in  a  different  department;  (4)  the  exception 
as  to  a  vice-principal,  or  servant  discharging  a  non- 
delegable duty  of  the  master. 

§  199.  The  general  requisites  of  a  fellow-servant.  ' '  All 
servants  in  the  employ  of  the  same  master,  subject  to  the 
same  general  control,  paid  from  a  common  fund,  and 

19— Pullman   Palace   Car  Co.   v.  v.  McCafferty,  139  Ind.  430,  29  L. 

Laack,    143   UL   243,    18   L.   R.   A.  R.   A.    104;    Elmer   ▼.   Locke,    135 

315;  Deaerant  v.  Cerillos  Goal  Co.,  Mass.  575, 
178  U.  S.  409;  Pacific  Railroad  Co,  , 


THE  EMPLOYER^  LIABILITY,  U 


445 


engaged  in  promoting  or  accomplishing  the  same  com- 
mon object,  are  to  be  held  fellow-servants, ' '  *° 

It  is  by  no  m^ans  necessary  that  they  should  be 
engaged  in  the  same  particular  work,  or  be  associated 
together  so  as  to  have  any  contact  with  each  other,  ex- 
cept in  the  jurisdictions  where  the  different  department 
exception  prevails.  According  to  some  of  the  decisions, 
the  telegrapher  at  his  desk,  the  engineer  in  his  cab,  and 
the  track-laborer  with  his  pick,  are  all  fellow-servants, 
prosecuting  in  their  different  ways  the  same  common 
employment  of  providing  a  safe  and  rapid  train  service 
for  the  company's  passengers.21 

To  be  fellow-servants  they  must  invariably,  however, 
be  in  the  employ,  or  at  least  in  the  temporary  employ 
and  under  the  control,  of  the  same  master.  The  Pull- 
man conductor  and  porter,  and  the  express  or  mail  mes- 


20 — Beach  on  Contributory  Negli- 
gence, |  332. 

Though  the  superintendent  or 
general  manager  may  be,  as  to  a 
subordinate  employee,  a  vice-princi- 
pal for  whose  negligence  the  master 
would  be  liable,  the  common  serv- 
ant is  the  fellow-servant  of  the 
higher  officer,  and  the  latter  assumes 
the  risk  of  his  negligence.  Mc- 
Grory  v.  Ultima  Thule  R.  Co.,  90 
Ark.  210,  134  Am.  St.  Rep.  24,  23 
L.  R.  A.  (N.  S.)  301. 

21 — Atchinson  Bridge  Co.  v.  Miller, 
71  Kane.  13,  1  L.  R.  A.  (N.  S.)  682; 
Sloppy  v.  Pacific  R.  Co.,  228  Pa.  St. 
636. 

In  Wazham  v.  Rink,  86  Nebr. 
180,  28  L.  R.  A.  (N.  S.)  367,  21 
Anno.  Cas.  301,  a  domestic  servant 
was  held  to  be  the  fellow-servant 
of  a  fourteen  year  old  son  of  the 
employer,  who  was  doing  household 
work  with  her  by  his  father's  or- 
ders. 


The  question  whether  one  person 
is  or  is  not  the  fellow-servant  of 
another  cannot,  however,  be  de- 
termined, until  one  has  studied  the 
various  exceptions  discussed  in  the 
latter  part  of  this  chapter,  particu- 
larly that  of  the  vice-principal;  and 
when  he  has  completed  his  study 
of  these  exceptions  and  their  vary- 
ing applications,  he  will  be  pre- 
pared to  assent  to  the  declaration  of 
the  United  States  Supreme  Court 
made  in  1893:  "There  is  perhaps  no 
one  matter  upon  which  there  are 
more  conflicting  and  irreconcilable 
decisions  in  the  various  courts  of 
the  land  than  the  one  as  to  what  is 
the  test  of  common  service,  such 
as  to  relieve  the  master  from  lia- 
bility for  the  injury  of  one  servant 
through  the  negligence  of  an- 
other." Baltimore  &  Ohio  R.  Co. 
v.  Baugh,  149  U.  S.  368. 
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sengers,  are  therefore  not  f  ellow-servdnte  with  the  train- 
men employed  by  the  railroad  company." 

So  also  when  one  railroad  company  runs  its  trains 
over  a  part  of  the  tracks  or  into  a  station  owned  by 
another  company,  the  employees  of  the  two  roads  are  not 
fellow-servants ;  and  an  employee  of  one  who  is  injured 
by  the  negligence  of  an  employee  of  the  other  can  re- 
cover from  his  own  employer  or  (on  the  doctrine  of  re- 
spondeat superior)  from  the  other  company,  without 
being  exposed  to  any  defense  based  on  the  fellow-servant 
role.28 

So  also  the  servants  of  an  independent  contractor,  as, 
for  instance,  the  masons  or  painters  whose  employer  has 
an  independent  contract,  are  not  fellow-servants  with 
the  workmen  employed  by  the  main  contractor,  or  by  a 
different  sub-contractor. 

But  it  may  stometimes  happen  that  one  who  is  in  the 
general  employ  of  one  master  may  be  sent  temporarily 
to  work  for  another;  and  if,  for  the  time  being,  he  is 
engaged  in  the  work  of  the  latter,  and  comes  under  his 
direction  and  control,  he  becomes  for  the  time  being  his 
servant,  and  the  fellow-servant  of  others  working  in  the 
same  employ,  although  he  may  still  be  looking  to  his 
original  employer  for  his  pay.  The  determining  fact 
here  is  that  the  servant  passes  from  the  direction  and 
control  of  his  original  employer  to  that  of  the  temporary 
one.** 


»— KtOy  ▼.  Tyra,  10S  Minn.  17«, 
17  L.  R.  A.  (N.  8.)  334;  Wagner 
y.  Bosjan  EL  R.  Co.,  188  Mass.  437. 

23 — Jennings  v.  Philadelphia  R. 
Co.,  29  D.  C.  App.  219,  10  Anno.  Caa. 
761;  Snow  v.  Houaatonic  R.  Co.,  8 
Alien  (Maaa.)  441,  85  Am.  Dee.  720; 
Floody  y.  Chicago  R.  Co.,  109  Minn. 
228,  134  Am.  St.  Rep.  771,  18  Anno. 
Caa.  274;  Smith  v.  N.  Y.  &  Harlem 
R,  Co.,  19  N.  Y.  127,  75  Am.  Dec. 
305. 


The  employees  of  different  con- 
tractors working  on  the  same  build- 
ing are  not  fellow-servants.  Lech- 
man  v.  Hooper,  52  N.  J.  L.  253;  Mor- 
gan y.  Smith,  159  Maaa.  570. 

24— Wischam  v.  Rickards,  136 
Pac.  St.  109,  20.  Am.  St.  Rep.  900, 
10  L.  R.  A.  97;  Standard  Oil  Co.  t. 
Anderson,  212  U.  S.  215;  Wyman  v. 
Berry,  106  Me.  43,  20  Anno.  Caa. 
439;  Delong  v.  Blodgett,  185  Maaa. 
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But  the  presumption  is  in  favor  of  the  continuance  of 
the  permanent  employment.35 

§  200.  The  exception  as  to  a  servant  of  superior  grade 
having  authority  over  the  plaintiff.  In  1851  the  Supreme 
Court  of  Ohio,  in  Little  Miami  Railroad  Company  v. 
Stevens,  20  Ohio  416,  made  an  exception  to  the  fellow- 
servant  rule  in. the  following  words: 

"Where  an  employer  placed  one  person  in  his  employ 
under  the  direction  of  another,  also  in  his  employ,  such 
employer  is  liable  for  injury  to  the  person  of  him  placed 
in  the  subordinate  situation  by  the  negligence  of  his 
superior. ' ' 

This  was  the  first  enunciation  of  the  doctrine  that  the 
superior  servant  is  not  a  fellow-servant  of  one  of  lower 
grade;  and  in  Ohio  it  has  been  carried  even  to  the  extent 
of  holding  that  they  are  not  fellow-servants,  though  at 
the  time  in  question  the  superior  servant  was  working 
with  the  common  workman,  not  exercising  any  authority 
of  control  or  direction. 

This  is  the  most  extreme  assertion  of  the  superior 
servant  rule,  and  is  confined  to  Ohio. 

The  superior  servant  exception  has  been  followed  with 
more  or  less  modification  by  several  of  the  states,  in- 
cluding none  of  the  Middle  or  New  England  states.26 


126,  102  Am.  St  Rep.  328,  64  L. 
3,  A.  114. 

See  the  comprehensive  note,  20 
Anno.  Cas.  439. 

25 — "I  can  well  conceive  that  the 
general  servant  of  A  might,  by 
working  towards  a  common  end 
along  with  the  servants  of  B  and 
submitting  himself  to  the  control 
and  orders  of  B,  become  pro  hoc 
vice  B's  servant  in  such  sense  as 
not  only  to  disable  him  from  re- 
covering from  B  for  injuries  sus- 
tained through  the  fault  of  B's 
proper  servant,  but  to  exclude  the 
liability  of  A  for  injury  occasioned 


by  his  fault  to  B's  own  work- 
men. In  order  to  produce  that 
result,  the  circumstances  must,  in 
my  opinion,  be  such  as  to  show 
conclusively  that  the  servant  sub- 
mitted himself  to  the  control  of  an- 
other person  than  his  proper  master, 
and  either  expressly  or  impliedly 
consented  to  accept  that  other  per- 
son as  his  master  for  the  purposes 
of  the  common  employment."  Lord 
Watson  in  Johnson  v.  Lindlay,  1891 
A.  C.  371,  quoted  with  approval  in 
Morgan  v.  Smith,  169  Mass.  670. 

26— Lake  Shore  R.  Co.  v.  Spangler, 
44  Ohio  St  471,  58  Am.  Rep.  833. 
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In  1884  it  received  the  support  of  the  Supreme  Court 
of  the  United  States  in  the  case  of  Chicago,  Milwaukee  & 
St  Paul  E.  Co.  v,  Ross,  112  U.  S.  377,  the  opinion  being 
rendered  by  Mr.  Justice  Field,  concurred  in  by  four  of 
the  judges,  four  others  dissenting.  This  opinion  cited 
the  Ohio  cases  with  approval,  and  held  that  the  conductor 
of  a  freight  train  was  a  superior  servant  to  the  engineer 
and  other  trainmen,  and  that  the  company  was  liable  to 
them  for  an  injury  caused  by  his  negligence. 

This  case  of  course  controlled  the  decisions  in  the  fed- 
eral courts ;  it  was,  however,  carefully  limited  to  the  pre- 
cise facts  of  the  case  in  Baltimore  &  Ohio  B.  Company 
v.  Baugh,  149  U.  S.  368  (1892),  and  was  finally  overruled 
in  1899,  in  New  England  R.  Company  v.  Conroy,  175 
U.  S.  323. 

By  the  failure  of  most  of  the  state  courts  to  adopt  this 
exception,  and  its  final  repudiation  by  the  federal  courts, 
it  has  ceased  to  be  the  general  rule  of  American  law,  and 
has  become  merely  a  local  rule  in  those  states  which 
have  adopted  and  still  adhere  to  it. 

The  principle  underlying  this  exception  has,  however, 
been  embodied  in  the  recent  statutes  passed  by  congress 
and  by  many  state  legislatures. 

§201.  The  exception  as  to  servants  in  different  de- 
partments. Chief  Justice  Shaw,  in  the  Farwell  case, 
after  putting  the  fellow-servant  doctrine  upon  the  ground 
of  assumption  of  risk  in  the  passage  already  quoted, 
goes  on  to  discuss  the  matter  on  the  ground  of  policy 
as    follows:    " Where    several    persons    are    employed 

The    superior    servant    exception  page  37;  see,  also,  the  note  51  L. 

seems  to  be  held,  often  with  more  or  R.  A.  513. 

less  modification,  by  the  courts  of  Among   strong   cases    in    oppoai- 

Illinois,   Kansas,   Kentucky,   Louis-  tion   to   the  superior   servant   rule 

iana,    Missouri,    Nebraska,    North  are  American  Bridge  Co.  v.  Seeds, 

Carolina,     Tennessee,     Texas     and  75  C.  C.  A.  407,  11  L.  R.  A.  (N.  S,) 

Utah.     See    United    States    Bureau  1041;  and  Dill  v.  Marmon,  164  Ind. 

of  Labor,  Bulletin  number  74,  1908,  507,  69  L.  R.  A.  163. 
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in  the  conduct  of  one  common  enterprise  or  under- 
taking, and  the  safety  of  it  depends  much  on  the  care 
and  skill  with  which  each  other  shall  perform  his  appro- 
priate duty,  each  is  an  observer,  of  the  conduct  of  the 
others,  and  can  give  notice  of  any  misconduct,  incapacity 
or  neglect  of  duty.  *  *  *  By  these  means  the  safety 
of  each  will  be  much  more  effectually  secured  than  could 
be  done  by  a  resort  to  the  common  employer  for  in- 
demnity in  case  of  loss  by  the  negligence  of  each  other. ' f 

He  then  goes  on  to  say  that  it  had  been  urged  in  the 
argument  that,  though  this  might  be  so  where  two  or 
more  servants  were  employed  in  the  same  department 
of  the  work,  it  could  not  apply  where  they  were  employed 
in  different  departments  of  duty  at  a  distance  from  each 
other.  The  Chief  Justice  denied  the  practicability  of 
this  distinction  saying,  truly  enough,  that  it  would  be 
extremely  difficult  to  distinguish  what  constitutes  one 
department,  and  what  a  distinct  department  of  duty. 

But  other  courts,  treating  the  fellow-servant  rule  as 
resting  on  this  argument  of  policy  rather  than  on  the 
basis  of  the  assumption  of  a  knowu  and  inevitable  risk, 
have  created  this  identical  exception,  to  wit:  that  serv- 
ants working  in  different  departments  of  the  business 
are  not  fellow-servants  with  each  other. 

Ten  or  twelve  states  have  adopted  this  exception,  with 
much  variation  in  the  precise  extent  to  which  it  is 
carried.27  But  it  is  denied  by  the  overwhelming  weight 
of  American  authority. 

27— -Chicago  S.  Co.  y.  Miranda,  93  the  same  thing;   and  when  he  is 

111.  302,  34  Am.  Rep.  168.  told  that  this  care  and  prudence  is 

"Public     policy     requires     that,  his    only    remedy    against    danger 

where   the    laborers    are   co-equals  from  the  negligence  of  those  em- 

and  engaged  in  laboring  in  the  same  ployed  with  him,  it  not  only  makes 

field  or  on  the  same  railroad  train,  him  the  more  careful,  but  stimu- 

or  in  any  other  employment,  that  lates  him  to  see  that  others  exercise 

each    should   exercise    proper    care  the  same  caution.    *    *    * 

in  the  conduct  of  the  business,  and  But  when  the  servant  is  injured 

look  to  it  that  his  co-laborer  does  &by  employees  of  the  same  master, 

D.  R.— 29 
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The  only  exception  to  the  fellow-servant  rule,  there- 
fore, which  has  become  generally  recognized  in  the  Ameri- 
can courts  is  that  of  the  vice-principal,  next  to  be  dis- 
cussed. 

§  202.  The  exception  as  to  the  vice-principaL  All  the 
cases  are  agreed  as  to  the  general  definition  of  this  ex- 
ception, except  those  where  the  superior  servant  excep- 
tion takes  its  place. 

" It  is  the  master's  duty  to  exercise  reasonable  care 
to  provide  for  his  servant  a  reasonably  safe  place  in 
whfch  to  work,  reasonably  safe  appliances  and  instru- 
mentalities for  his  work,  and  fit  and  competent  persons 
as  his  co-laborers.    It  is  equally  well  settled  that  per- 


whp  are  not  directly  associated  with 
him,  and  with  whom  he  is  not  im- 
mediately employed,  and  whose 
qualifications  for  the  place  they  oc- 
cupy he  has  no  means  of  know- 
ing, and  in  whose  selection  he  has 
np  voice,  and  over  whose  conduct 
and  actions  he  has  no  control,  and 
against  whose  negligence  and  care- 
lessness he  cannot  protect  himself, 
he  may  recover  damages  from  the 
master  for  injuries  received  through 
their  negligence,  whether  it  be  or- 
dinary or  gross,  and  without  any 
reference  to  the  position  or  place 
the  servant  causing  the  injury 
holds."  Louisville  R.  Co.  v.  Brown, 
127  Ky.  732,  13  L.  R.  A.  (N.  S.) 
1135, 

A  recent  Illinois  ease  says:  "In 
order  that  workmen  be  fellow-serv- 
ants within  the  rule  which  applies 
in  this  state,  it  is  not  sufficient 
they  are  serving  the  same  master, 
but  it  ra  essential  they  shall,  at  the 
time  of  the  injury  complained  of, 
be  actually  cooperating  with  each 
other  in  the  particular  business  in 
hand,  in  the  same  line  of  employ- 


ment, or  that  their  duties  are  such 
as  to  bring  them  into  habitual  asso- 
ciation, so  that  they  may  exercise 
a  mutual  influence  upon  each  other 
promotive  of  proper  caution."  Illi- 
nois Steel  Co.  v.  Bauman,  178  III 
351,  00  Am,  St.  Rep.  316. 

For  a  leading  case  in  denial  of 
this  exception,  see  Atchison  Bridge 
Co.  v.  Miller,  71  Kans.  13,  1  L.  R. 
A.  (N.  S.)  082. 

The  states  recognizing  this  ex- 
ception more  or  less  completely  are 
Arizona,  Georgia,  Illinois,  Ken- 
tucky, Louisiana,  Missouri,  Ne- 
braska, Utah,  Virginia,  Washing- 
ton and  West  Virginia.  See  United 
States  Bureau  of  Labor,  Bulletin 
74,  1908,  page  34. 

In  Tennessee  the  different  de- 
partment exception  is  confined  to 
railway  service,  and  even  then 
strictly  applied,  the  men  on  two 
different  trains  being  held  fellow- 
servants,  and  not  within  the  ex- 
ception. Louisville  R.  Co.  v.  Dil- 
lard,  114  Tenn.  640,  1Q8  Am.  St. 
Rep.  894,  69  L.  R.  A.  740,  4  Anna 
Gas.  1088. 
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formance  of  these  duties  cannot  be  effected  by  the  simple 
giving  of  an  order,  by  their  execution  being  entrusted  to 
another.  The  designation  of  an  agent,  however  fit  and 
competent  that  agent  may  be,  for  the  execution  of  his 
master's  duties,  does  not  fill  out  the  sum  of  the  master's 
duties,  nor  serve  to  relieve  the  master  from  further  re- 
sponsibility. Until  the  agent  thus  selected  and  em- 
powered in  fact  acts  up  to  the  limit  of  the  duty  of  his 
master  to  act,  the  master's  duty  is  not  done.  The 
master's  duty  requires  performance.  He  may  at  his 
option  perform  in  person,  or  delegate  performance  to 
another.  In  either  case  reasonable  care  must  be  exer- 
cised in  the  doing  of  the  act  required  to  be  done  by  the 
master. ' ' as 

Practically  the  same  doctrine  is  expressed  by  other 
courts  by  the  use  of  the  phrase,  non-delegable  duty.  The 
duties  cast  upon  the  master  by  law  cannot  be  delegated 
by  him,  so  as  to  relieve  him  from  responsibility  for  their 
full  performance.** 

Applying  this  doctrine  in  its  full  significance  it  seems 
to  result  that,  unless  a  reasonably  safe  place  and  instru- 
mentalities, fit  fellow-servants,  and  competent  superin- 
tendence are  in  fact  furnished  to  the  workmen  (or  at 
least  reasonable  care  exercised  by  some  person  to  pro- 
vide them),  the  master's  duty  is  not  performed,  and 
that  it  makes  no  difference  who  was  the  individual  per- 
sonally responsible  for  the  failure. 

Iix  applying  this  rule,  however,  the  courts  have  varied 
so  widely  that  in  some  jurisdictions  the  vice-principal 
rule  makes  an  important  exception  to  the  fellow-servant 
rule,  and  affords  an  important  protection  to  the  em- 

28— McEIUgott   ▼.   Randolph,   61  Hendrickaon  v.  U.  8.  Gypsum  Co./ 

Conn.  1*7,  29  Am.  St.  Rep.  181.  133  Iowa  89,  9  L.  R.  A.   (N.  S.) 

29— Moore  v.  Dublin  Cotton  Mills,  555,  12  Anno.  Gaa.  246;  Viekera  y. 

127  Ga.  609,   10  L,  R.  A.   (N.  S.)  Kanawha  R.  Co.,  64  W.  Va.  474, 131 

772  j  Alabama  R.  Go.  v.  Vail,  142  Am.  St.  Rep.  921,  20  L.  R.  A.  (N. 

Ala,   184,   110  Ana.   Si.   Rep.   23;  S.)  793. 
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ployee,  while  in  others  it  has  been  so  minimized  that  it 
seems  to  exist  in  theory  rather  than  in  fact. 

In  the  former  class  of  cases,  the  full  and  proper  per- 
formance of  the  duty  of  providing  a  suitable  place  and 
suitable  machinery  is  cast  upon  the  master  as  his  duty, 
though  scores  of  men  may  he  employed  in  this  perform- 
ance, and  this  whole  body  of  men  are  vice-principals  of 
the  master  performing  or  failing  to  perform  his  duty; 
in  the  latter  class  of  cases,  stress  is  laid  upon  the  per- 
sonal duty  of  the  master,  as  if  nothing  more  were  re- 
quired than  the  care  that  a  single  man  can  exercise  over 
an  immense  business,  and  necessarily  not  much  more  is 
required  of  the  master  than  the  appointment  of  fit  and 
suitable  general  managers. 

Thus  in  some  cases  it  has  been  held  that  men  employed 
to  inspect  and  repair  the  machinery,  and  see  that  it  was 
kept  safe  for  use,  were  discharging  a  non-delegable  duty 
of  the  master,  and  that  for  their  failure  to  perform  such 
duty  properly  he  was  liable ;  *°  while  in  others  it  is  said 
that  if  the  master  appoints  agents  of  competent  skill  to 
examine  the  apparatus  in  question,  and  to  correct  or 
repair  defects,  he  has  performed  his  whole  duty,  and  is 
not  responsible  for  their  negligence  in  the  performance 
of  their  task.81 


30—Kiley  v.  Rutland  R.  Co„  80 
Vt.  536,  13  Anno.  Gas.  269;  O'Con- 
nor y.  Armour  Co.,  15  L.  R.  A-  (N. 
8.)  812,  14  Anno.  Gas.  66;  Wilson 
y.  Willimantic  Linen  Go.,  50  Gonn. 
433,  47  Am.  Rep.  653;  Ford  v.  Fitch- 
burg  R.  Go.,  110  Mass.  240,  14  Am. 
Rep.  598. 

31 — Harrison  v.  Central  R.  Co., 
31  N.  J.  L.  293;  Young  v.  Mason 
Stable  Co.,  193  N.  Y.  188,  127  Am. 
St.  Rep.  939,  21  L.  R.  A.  (N.  S.) 
592. 

The  New  Jersey  court  has  at- 
tempted  to   reconcile   this   conflict 


by  the  following  distinction:  "On 
this  topic  a  rational  distinction 
would  seem  to  be  that,  when  the 
employee's  duty  to  inspect  or  re- 
pair the  apparatus  is  incidental  to 
his  duty  to  use  the  apparatus  in 
the  common  employment,  then  he 
is  not  entrusted  with  the  master's 
duty  to  his  fellow-servant,  and  the 
master  is  not  responsible  to  the 
fellow-servant  for  his  fault;  but 
that  if  a  master  has  cast  a  duty 
of  inspection  or  repair  upon  an  em- 
ployee who  is  not  engaged  in  us- 
ing the  apparatus  in  a  common  em- 
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So  in  some  cases  the  inspectors,  track-foreman  and 
track-repairers  have  been  held  to  be  discharging  the 
master's  duty  to  provide  a  safe  track  for  the  trainmen 
to  run  their  trains  upon,  and  to  be  vice-principals  of  the 
master;32  while  in  others  trackmen  and  trainmen  are 
held  to  be  fellow-servants,  and  the  master  to  have  dis- 
charged his  whole  duty  to  the  trainmen  when  he  has 
provided  for  the  construction  and  repair  of  the  track 
by  employing  a  sufficient  number  of  suitable  men  to 
do  it.83 

So  also  the  cases  relating  to  staging  or  scaffolding  are 
in  direct  contradiction,  one  line  of  cases  holding  that  if 
a  servant  goes  upon  a  staging  which  has  been  already 
built  by  other  workmen,  and  which  is  defective  by  the 
fault  of  the  builders,  it  is  a  breach  of  the  master's  duty 
to  furnish  a  safe  place  and  instrumentalities;  while 
others  hold  that  the  erection  of  staging  is  but  a  part  of 
the  general  duties  of  the  workmen,  a  part  of  the  opera- 
tion rather  than  the  preparation  of  the  work,  and  that 


ployment  with  his  fellow-servant, 
then  that  employee,  in  that  duty, 
represents  the  master,  and  the 
master  is  chargeable  with  his  de- 
fault." Ingebregsten  v.  Nord  Deut- 
sche Lloyd  Steamship  Co.,  57  N.  J. 
L.  400,  51  Am.  St.  Rep.  604. 

This  has  a  certain  apparent  an- 
alogy to  the  distinction  often  drawn 
between  negligence  in  the  work 
of  equipment  or  constructing  the 
plant,  and  negligence  in  the  course  of 
operation  (see,  post,  note  37);  but 
seems  not  to  be  so  well  supported 
in  reason.  The  distinction  made  in 
the  New  Jersey  case  is  not  as  to 
the  kind  of  inspection,  but  as  to  the 
nature  of  the  general  employment 
of  the  servant  who  does  the  inspec- 
tion. It  would  practically  tend  to 
make  the  master  liable  for  defective 


inspection  in  large  factories,  where 
there  was  a  special  force  of  inspect- 
ors, and  not  in  small  factories, 
where  the  same  men  both  operated 
the  machines  and  inspected  them. 
The  sounder  rule  seems  to  be  to 
draw  the  distinction  as  to  the  Jrind 
of  duty,  not  the  kind  of  servant  who 
is  employed  to  perform  it. 

32 — Snow  v.  Housatonic  R.  Co.,  8 
Allen  (Mass.)  441,  85  Am.  Dec.  720; 
Lincoln  v.  Central  Vt  R.  Co.,  82 
Vt.  187,  137  Am.  St.  Rep.  998; 
Vickers  v.  Kanawha  R.  Co.,  64  W. 
Va.  474,  131  Am.  St.  Rep.  921,  20 
L.  R*  A.   (N.  S.)   793. 

33— Northern  Pacific  R.  Co.  v. 
Hamberg,  154  U.  &  349,  which  re- 
views the  cases  on  both  sides  of 
this  question. 
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any  defect  is  the  act  of  a  fellow-workman  to  others  who 
may  have  occasion  to  nse  it.84 

To  go  over  in  detail  the  different  cases  in  which  the 
courts  have  applied,  or  have  refused  to  apply,  the  vice- 
principal  rule,  would  expand  this  chapter  into  a  bulky 
treatise;  a  few  leading  and  typical  cases  which  have 
interpreted  the  term  in  the  broad  sense  are  given  in 
note  (**),  and  those  which  have  interpreted  it  narrowly  in 

note  ("). 

A  line  of  demarcation  which  has  been  drawn  in  many 
recent  cases  between  the  acts  as  to  which  the  individual 
performing  them  is  treated  as  performing  a  non-dele- 


34— Kilfea  v.  Faxon,  125  Mass. 
485;  Donahue  v.  Buck,  197  Mass. 
550,  18  L.  R.  A.  (N.  8.)  470;  Bens- 
ing  t.  Steinway,  101  N.  Y.  650. 

And  see  the  preceding  chapter, 
note  12. 

85— Hough  y.  Tex.  Pac  R.  Go., 
100  U.  S.  213;  Wilsop  v.  WUliman- 
tie  Linen  Co.,  50  Conn.  433,  47  Am. 
Rep.  653;  Cheeney  v.  Ocean  Steam- 
ship Co,  92  Oa.  726,  44  Am.  St. 
Rep.  113;  .Taylor  v.  Evans  ville  R. 
Co.,  121  Ind.  124,  16  Am.  St.  Rep. 
372,  6  L.  R.  A.  684;  Hendrickson 
t.  U.  8.  Gypsum  Co.,  133  Iowa  89, 
9  L.  R.  A.  (N.  8.)  555,  12  Anno. 
Gas.  246;  Koerner  v.  St.  Louis  Car 
Co.,  209  Mo.  141,  17  L.  R.  A. 
(N.  S.)  893;  Hike  v.  B.  &  A.  R. 
Co.,  53  N.  Y.  549,  13  Am.  Rep.  545; 
Marshall  v.  Dalton  Paper  Mills,  82 
Vt.  489,  24  L.  R.  A.  (N.  3.)  124. 

36 — Donovan  v.  Ferris,  128  Cal. 
48,  79  Am.  St.  Rep.  25;  Southern 
Indiana  R.  Co.  v.  Harrell,  161  Ind. 
699,  63  L.  R.  A.  460;  Chicago  R.  Co. 
v.  Barker,  169  Ind.  676,  17  L.  R. 
A.  (N.  8.)  542;  Johnson  v.  Boston 
Towhoat  Co.,  135  Mass.  209,  46 
Am.  Rep.  458;  McLaine  v.  Head  & 
Dowst  Co.,  71  N.  H.  294,  93  Am.  St. 


Rep.  522,  58  L.  R.  A.  462;  Huasey 
v.  Conger,  112  N.  Y.  614,  8  Am. 
St.  Rep.  787,  3  L.  R.  A.  559;  Vogel 
y.  Am.  Bridge  Co.,  180  N.  Y.  373, 
70  L.  R.  A.  725;  Neagle  v.  Syra- 
cuse R.  Co.,  185  N.  Y.  270,  25  L. 
R.  A.  (N.  a)  321;  Ross  v.  Walker, 
139  Pa.  St.  42,  23  Am.  St.  Rep.  160; 
Portance  v.  Lehigh  Valley  Coal  Co., 
101  Wise  574,  70  Am.  St.  Rep.  932. 

The  telegrapher  who  transmits 
and  delivers  the  train  orders  has 
been  often  held  not  a  vice  princi- 
pal as  to  the  trainmen,  though  the 
train  despatcher  who  frames  and 
dictates  the  orders,  is  such  vice- 
principal  (ante,  §  190,  note  39) ; 
Northern  Pacific  R.  Co.  v.  Dixon, 
194  U.  S.  338;  Graham  v.  Detroit 
R.  Co.,  151  Mich.  629,  25  L.  R.  A. 
(N.  8.)  326. 

The  whole  vice-principal  rule  is 
denied  in  England,  and  the  fellow- 
servant  rule  applied  without  any 
exceptions,  except  as  the  law  has 
been  changed  by  statute. 

See  Cubb  v.  Kynoch,  1907,  2  K. 
B.  458,  11  Anno.  Cas.  100,  and  Wil- 
son v.  Merry,  1  H.  L.  Sc.  Ap.  326; 
both  of  which  are  quoted  from  on 
pages  460  and  461  of  this  book.       j 
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gable  duty  of  the  master,  and  therefore  a  vice -principal, 
and  those  acts  the  doer  of  which  is  regarded  as  a  fellow- 
servant  with  the  workmen  who  may  be  injured  by  his 
negligence,  is  that  which  "separates  the  work  of  con- 
struction, preparation,  and  preservation  from  the  work 
of  construction.  Is  the  act  in  question  required  to  con- 
struct, to  prepare,  to  place  in  a  safe  location  or  to  keep 
in  repair,  the  machinery  furnished  by  the  employer?  If 
so,  it  is  his  personal  duty  to  exercise  ordinary  care  to 
perform  it.  Is  the  act  in  question  required  to  properly 
and  safely  operate  the  machinery  furnished,  or  to  pre- 
vent the  safe  place  in  which  it  was  furnished  from  becom- 
ing dangerous  through  its  negligent  operation  T  If  so, 
it  is  the  duty  of  the  servants  to  perform  that  act,  and 
they,  and  not  the  master,  assume  the  risk  of  negligence 
in  its  performance. ' ' OT 


37—- St  Louis  R.  Co.  ▼.  Needham, 
11  C.  C.  A.  56,  25  L.  R.  A.  833; 
Peterson  v.  N.  Y.  N.  H.  &  H.  R. 
R.  Co.,  77  Conn.  351;  Chicago  R. 
R.  Co.  y.  Barker,  169  Ind.  670,  17 
L.  R.  A.  (N.  8.)  542,  14  Anno.  Gas. 
375;  Neagle  v.  Syracuse  R.  Co.,  185 
N.  Y.  270,  25  L.  R.  A.  (N.  S.)  321. 

The  duty  of  warning  a  servant 
of  impending  dangers  is  sometimes 
held  to  be  a  non-delegable  duty  of 
the  master,  as  in  Mooney  v.  Belle- 
ville Stone  Co.,  61  N.  J.  L.  263,  89 
I*  R.  A.  834,  and  Brice-Naeh  v. 


Burton  Salt  Co.,  79  Kans.  110,  131 
Am.  St.  Rep.  234,  19  L.  R.  A.  (N. 
S.)  749;  and  sometimes  a  detail 
of  operation,  and  the  one  appointed 
to  perform  it  a  fellow-servant  of 
those  who  should  be  warned,  as  in 
Kelly  Island  Lime  Co.  v.  Pachuta, 
69  Ohio  St.  462,  100  Am.  St.  Rep. 
706;  Peterson  y.  N.  Y.  N.  H.  6  H. 
R.  R.  Co.,  77  Conn.  351;  and  Mc- 
Laine  v.  Head  &  Do  wet  Co.,  71  K. 
H.  294,  93  Am.  St  Rep.  522,  58  L. 
R.  A.  462. 


CHAPTER  XX. 

EECENT  INCREASE  OF  THE  MASTER'S 
LIABILITY  BY  STATUTE. 

THE  CONSTITUTIONAL  QUESTIONS  RAISED  THEREBY. 

• 

§203.  Criticisms  of  the  fellow-servant  rule.  While 
the  rule  that  the  master  is  not  liable  to  one  servant  for 
injuries  caused  by  the  negligence  of  a  fellow-servant  has 
come  to  be  recognized  as  the  existing  rule  of  American 
law  by  all  our  courts,  the  feeling  has  been  often  expressed 
at  the  bar  and  from  the  bench,  and  there  has  been  a  still 
more  decided  opinion  among  professional  teachers  of  law 
and  of  economics,  that  this  rule  is  unjust  in  its  operation, 
and  that  the  arguments  by  which  it  has  been  supported, 
even  if  plausible,  will  not  bear  critical  investigation. 
Doubtless  such  a  feeling  has  led  many  of  our  courts  to 
create  the  several  exceptions  to  the  fellow-servant  rule 
which  have  been  already  spoken  of.  The  same  feeling  has 
led  to  the  downright  denunciation  of  the  rule  by  some  of 
the  judges,  who  have  nevertheless  felt  themselves  bouqd 
to  apply  it  as  the  existing  law  of  the  land. 

Thus  the  Supreme  Court  of  Errors  of  Connecticut,  in 
1867,  when  first  accepting  the  rule  as  being  established 
law,  made  the  following  criticism  of  the  argumegtg  by 
which  it  is  supported : 

"Two  reasons  are  usually  assigned  for  the  rule;  1st, 
that  the  employed  must  be  supposed  to  have  contracted 
with  reference  to  the  perils  of  the  business,  including 
those  which  may  arise  from  the  character  $nd  conduct 
of  his  fellow  employees ;  and  2nd,  that  public  policy  re- 
quires that  each  servant  should  be  influenced  by  its 
operation  to  be  not  only  careful  of  his  own  doings,  but 

456 


INCREASE  OF  THE  MASTER^  LIABILITY  BY  STATUTE         457 

as  watchful  as  possible  over  the  acts  of  his  associates. 
Farwell  v.  Boston  &  Worcester  B.  B.  Co.,  4  Mete.  49, 

"The  justness  of  this  reasoning  has  beep  questioned 
by  high  judicial  authority.  Little  Miami  B.  B.  Qq.  v, 
Stevens,  20  Ohio  435.  However  plausible  may  be  the 
theory,  it  is  very  doubtful  whether,  in  fact,  a  spinner 
in  a  factory  or  a  fireman  on  a  railroad  ever  made  an 
examination  into  the  condition  of  the  machinery,  th6 
mode  of  conducting  the  business,  or  the  character  and 
habits  of  the  operatives,  for  the  purpose  of  ascertaining 
the  extent  of  his  risk,  as  an  element  in  calculating  the 
proper  amount  of  his  wages.  A  passenger  in  a  railroad 
car  may  well  be  presumed  to  have  a  vivid  consciousness 
of  his  risk,  but  it  has  never  been  understood  that  he 
contracts  with  reference  to  it  when  he  buys  hip  ticket, 
so  as  to  be  his  own  insurer.  Again,  a  principal  is  re- 
sponsible to  an  employee  for  his  own  negligenoe,—- why 
should  he  not  be  liable  for  that  of  his  agent  over  whom 
the  employee  has  no  control,  and  of  whom  he  may  bftve 
no  knowledge. 

"With  respect  to  considerations  of  policy,  it  is  by  no 
means  certain  that  the  public  interest  would  not  be  best 
subserved  by  holding  the  superior,  with  his  higher  intel- 
ligence, his  surer  means  of  information,  and  his  power 
of  selecting,  directing,  and  discharging  subordinates,  to 
the  strictest  accountability  for  their  misconduct  in  his 
service,  whoever  may  be  the  sufferer  from  it. ' ' x 

Again  in  1885,  the  same  Court  declared :  ' '  The  defense 
of  common  employment  has  little  of  reason  o?  principle 
to  support  it,  and  the  tendency  in  nearly  all  jurisdictions 
is  to  limit  rather  than  enlarge  its  range.  It  must  be 
conceded  that  it  cannot  rest  on  reasons  drawn  from  con- 
siderations of  justice  or  public  policy.    So  far  as  the 

1— Burke  v.  Norwich  R.  Go.,  34 
Conn.  474. 
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rule  is  tp  be  retained,  it  must  have  its  foundation  in  the 
contract  theory/ '  * 

In  regard  to  this  statement  it  may  well  be  said  that  it 
seems  unusual  to  create  by  implication  of  law  a  supposed 
contract,  which  the  parties  in  fact  have  never  entered 
into,  and  which  confessedly  cannot  be  supported  by  con- 
siderations of  either  justice  or  public  policy. 

In  1898  one  of  the  judges  spoke  even  more  emphati- 
cally, as  follows : 

"The  rule  is  one  deduced  by  a  process  of  analogy  from 
decisions  rendered  under  a  state  of  society  very  different 
from  that  of  today;  and  the  crystallization  of  such  anal- 
ogles  into  a  binding  rule  is  of  comparatively  modern 
origin.  It  first  appeared  in  England  in  Priestly  v. 
Fowler,  3  M$e.  &  We)s,  1 ;  and  in  1850  was  applied  to  the 
employees  of  railroad  companies,  in  Hutchinson  v.  York 
N.  ft  B.  Ry.  Co.,  5  Exch.  343.  In  1841  it  was  formulated 
in  South  Carolina,  Murray  v.  Railroad  Company,  1 
McMullan  335 ;  and  in  1842  in  Massachusetts,  in  the  lead- 
ing case  of  Farwell  v.  Boston  &  W.  R.  Corp.,  4  Mete.  49. 
The  very  able  opinion  of  Chief  Justice  Shaw  in  the  last 
case  has  largely  dominated  the  law  on  this  subject  dur- 
ing the  past  fifty  years,  and  contains  the  most  plausible 
statement  that  can  be  given  of  the  grounds  supporting 
the  public  policy  ^hich  compels  a  workman  entering  the 
service  of  a  master  to  assume  the  whole  risk  of  any  injury 
that  may  be  done  hinx  by  the  master  through  the  miscon- 
duct of  a  fellow-servant.  The  vigorous  language  of  this 
statement,  however  appropriate  it  may  have  been  at  that 
time,  has  a  touch  of  grim  irony  when  read  in  the  light 
of  existing  conditions  in  the  employment  ef  labor. 
*  #  *  Possibly  cases  may  arise  where  the  legitimate 
exercise  of  the  duty  of  the  court  in  applying  established 
principles  to  novel  conditions  may  involve  some  limita- 

*— Ziegler  t.  Danbury  R.  Qo9  58 
Coup.  543,  556. 
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lions  of  its  apparent  reach.  But  the  evil  is  too  deep 
seated  to  be  remedied  by  judicial  action ;  it  needs  radical 
treatment  through  wise  legislation. ' ' 8 

The  Supreme  Court  of  Wisconsin  at  first  wholly  denied 
the  fellow-servant  rule,4  but  soon  after  overruled  this 
decision,  yielding  to  the  authority  of  other  American 
Courts,  while  adhering  in  principle  to  their  former 
view*.' 

Lord  Cockburn,  one  of  the  judges  of  the  highest  court 
of  Great  Britain,  said  in  a  judicial  opinion:  "I  have 
rarely  come  upon  any  principle  that  seems  less  recon- 
cilable to  legal  reason.  I  can  conceive  some  reasons  for 
exempting  the  employer  from  liability  altogether,  but 
not  one  for  exempting  him  only  when  those  who  act  for 
him  injure  one  of  themselves.  It  rather  seems  to  me 
that  those  are  the  very  persons  who  have  the  strongest 
claim  for  reparation  because  they  incur  danger  on  his 
behalf."* 

Judge  Bemick  of  the  New  Hampshire  Supreme  Court 
made  the  following  remarks  in  1902  concerning  the  same 
rule  of  law,  which  that  court  was  called  upon  to  enforce : 
"The  doctrine  has  been  condemned  as  unphilosophic  by 
the  ablest  thinkers,  it  was  never  accepted  outside  of 
England  and  Apaerica,  it  has  been  substantially  nulli- 
fied by  legislation  in  the  former,  and  essentially  modified 
if  not  abrogated  by  statute  in  many  of  the  states  of  the 
latter  country.  *  #  #  and  finally  where  it  is  still 
applied,  judicial  decisions  are  in  hopeless  and  irrecon- 
cilable confusion  respecting  its  application.  It  is  ap- 
parent from  these  observations  that  no  harmonious  and 
consistent  doctrine  is  involved,  but  an  intricate  and 

3— Note  to  Nolan  v.  N.  Y.  N.  H.  6— Dix  v.  Rankin,  14  Scotch  Seas. 

A  a  R.  Co.,  70  Conn.  194.  Gas.,  2nd  series,  420,  1  Am.  Rway. 

4— Chamberlain  v.  Milwaukee  ft.  Cases  5*9. 
Co.,  11  Wise  238,  decided  in  1860. 

5— Moseley    v.    Chamberlain,    18 
Wife.  700  (1864). 
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clumsy  state  of  things  against  which  courts  and  leg- 
islatures are  on  the  move. ' ' T 

"No  such  doctrine,"  says  Sir  Frederick  Pollock,  "ap- 
pears to  exist  in  the  law  of  any  other  country  in  Europe, ' 9 

The  courts  of  Scotland  refused  to  accept  it,  until  by 
appeal  to  the  House  of  Lords  it  was  forced  upon  them. 

It  has  also  been  rejected  in  the  semi-French  provinces 
of  Quebec. 

On  the  other  hand,  the  English  courts  have  maintained 
the  rule  in  its  utmost  rigor,  and  have  refused  to  admit 
any  exception  at  all,  whether  that  of  the  superior  serv- 
ant, of  the  servant  in  another  department,  or  of  the  vice- 
principal  who  is  discharging  a  duty  of  the  master. 

1  i  The  master  has  not  contracted  or  undertaken  to  exe- 
cute in  person  the  work  connected  with  his  business. 
*  *  *  What  the  master  is,  in  my  opinion,  bound  to 
his  servant  to  do,  in  the  event  of  his  not  personally 
superintending  and  directing  the  work,  is  to  select  proper 
and  competent  persons  to  do  so,  and  to  furnish  them 
with  adequate  materials  and  resources  for  the  work. 
When  he  has  done  this,  he  has,  in  my  opinion,  done  all 
that  he  is  bound  to  do,  and  if  the  persons  so  selected 
are  guilty  of  negligence,  this  is  not  the  negligence  of  the 
master.  #  *  *  And  I  do  not  think  the  liability  or  non- 
liability of  the  owner  to  his  workmen  can  depend  on  the 
question  whether  or  not  the  author  of  the  accident  is  not, 
or  is,  in  the  technical  sense,  the  fellow-workman  or  col- 
laborateur  of  the  sufferer. ' ' 8 

In  1907  the  King's  Bench  again  denied  the  whole  doc- 
trine of  the  non-delegable  duty  of  the  master,  or  vice- 
principal,  saying:  "We  think  that  the  rule  to  be  deduced 
from  the  authorities  is  that  the  servant  takes  upon  him- 
self the  risk  of  negligence  on  the  part  of  his  fellow- 
servants  whatever  position  they  hold,  so  long  as  they 

7— McLsine  v.  Head  &  Dowst  Co.,  8— The  Lord  Chancellor  (Cairns) 
71  K.  H.  294.  in  Wilson  v.  Merry,  1  Sc.  App.  338. 
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are  fellow-servants,  and  there  is  no  room,  therefore,  for 
the  exception  which  the  learned  judge  has  engrafted  upon 
it  in  the  present  case,  namely,  that  there  is  on  the  part  of 
the  master  a  personal  duty  to  be  performed  which,  in 
dangerous  employments  and  in  the  case  of  an  infant,  he 
cannot  delegate  to  others. ' ' 9 

§204.  Criticisms  of  the  role  concerning  assumption 
of  the  risk.  The  criticisms  of  the  existing  law  of  the 
employer's  liability  from  legal  and  judicial  sources  have 
for  the  most  part  been  directed  against  the  fellow-serv- 
ant rule ;  but  by  professional  economists,  and  others  who 
approached  the  subject  rather  from  an  economic  or  socio- 
logical than  from  a  strictly  legal  point  of  view,  even 
greater  criticism  has  been  made  of  the  common  law 
rule  by  which  the  servant  assumes  the  risk  incidental  to 
the  business.  It  is  said  that  it  is  precisely  those  risks, 
inherent  in  the  business,  that  should  be  borne  by  the 
business,  and  charged  into  the  cost  of  the  product. 

It  is  argued  with  great  force  that  if  in  the  operation 
of  a  great  factory  fifty  machines  are  annually  worn  out 
or  broken  to  pieces,  and  a  hundred  machines  require 
more  or  less  repair,  this  cost  of  repair  and  replacement 
is  necessarily  borne  by  the  business,  is  a  part  of  the  cost 
of  manufacture,  and  enters  into  the  price  of  the  manu- 
factured article,  which  is  paid  by  the  consuming  public. 
But  in  the  operation  of  the  same  factory,  a  dozen  men 
are  killed  every  year,  and  a  hundred  or  more  men  receive 
injuries  which  temporarily  or  permanently  disable  them. 
This  element  of  loss  is  precisely  analogous  to  that  of 
replacement  and  repair  of  machinery;  and,  like  that, 
should  be  borne  in  the  first  instance  by  the  proprietors 
of  the  business,  and  be  charged  by  them  to  the  manu- 
factured product. 

9— Cribb  v.  Kynoch,  1907,  2K.E 
548.  11  Anno.  Gas.  100. 

9  i 
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It  is  evident  that  this  argument  eliminates  altogether 
the  question  of  the  employer's  negligence.  In  fact  it  is 
precisely  the  injuries  which  occur  without  negligence  on 
the  part  of  either  the  master  or  the  servant  to  which  the 
argument  particularly  applies. 

In  the  statutes  which  have  been  adopted  in  England  and 
in  many  of  the  American  states,  those  which  merely 
modify  the  existing  law  of  the  master's  liability,  but  are 
still  founded  upon  the  theory  of  the  master's  negligence, 
are  commonly  called  Employers'  Liability  Acts,  while 
those  which  have  discarded  the  fundamental  principles 
of  the  common  law  on  this  subject,  and  base  the  liability 
to  pay  for  industrial  injuries  on  the  ground  that  they 
are  a  just  cost  of  the  business,  as  incidental  to  its  opera- 
tion, eliminating  the  question  of  negligence  altogether 
from  consideration,  are  called  Workmen's  Compensation 
Acts. 

The  former  involve  mere  modifications  of  existing  legal 
theory;  the  latter  disregard  the  legal  theory  altogether 
and  substitute  for  it  a  rule  claimed  to  be  founded  on 
economic  reasoning  and  social  justice. 

§205.  The  earlier  reform  statutes  in  the  United 
States.  The  fellow-servant  rule  was  first  made  the  point 
of  attack  in  American  legislation.  In  Colorado  it  was 
wholly  abolished  by  statute.  In  Arkansas,  Florida, 
Georgia,  Iowa,  Kansas,  Minnesota,  Montana,  Nevada, 
North  Carolina,  North  Pakota,  Oklahoma,  South  Dakota, 
Wisconsin,  it  was  abolished  in  railway  service.  In 
Alabama,  Arkansas,  Illinois,  Mississippi,  Missouri, 
Nebraska,  Ohio,  Oregon,  Pennsylvania,  Rhode  Island, 
Texas,  Utah  and  Virginia,  it  was  modified  in  various 
ways,  usually  by  establishing  by  statute  the  exception  as 
to  a  superior  servant,  or  that  as  to  a  servant  in  a  dif- 
ferent department  of  the  business,  or  both. 

Op  April  22,  1908,  the  Congress  of  the  United  States 
passed  ail  a6t lp  Which  abolished  the  fellow-servant  rule 
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in  actions  between  railroad  companies  and  their  em- 
ployees engaged  in  interstate  commerce,  provided  that 
the  employee  should  not  be  held  to  have  assumed  the 
risks  of  his  employment  in  any  case  where  the  violation 
by  the  railroad  company  of  any  statute  enacted  for  the 
safety  of  employees  contributed  to  the  injury  or  death 
of  said  employee,  and  also  abolished  the  common  law 
doctrine  of  contributory  negligence,  and  provided  that 
the  damages  should  be  diminished  in  proportion  to  the 
amount  of  negligence  attributable  to  the  employee.  This 
statute  was  passed  to  replace  a  statute  of  1906  which 
had  been  declared  unconstitutional  by  the  Supreme  Court 
of  the  United  States,  because  it  applied  to  all  the  em- 
ployes of  any  interstate  railway,  and  was  not  confined 
to  thpse  who  themselves  were  engaged  in  interstate  com- 
merce.11 The  act  of  1908  avoided  this  error,  and  has 
been  declared  constitutional  by  the  Supreme  Court  of 
the  United  States.12 

England  as  early  as  1880  adopted  an  Employers'  Lia- 
bility Act,  which  carefully  defined  and  extended  the 
master's  duties,  and  particularly  established  the  vice- 
principal  rule  as  the  law.  Massachusetts,  Alabama, 
Indiana,  New  York  and  Pennsylvania  followed  in  the 
steps  of  England. 

§206.  The  English  Workmen's  Compensation  Act. 
But  the  English  parliament  in  1897  passed  a  statute, 
known  as  the  Workmen's  Compensation  Act,  which  estab- 
lished the  whole  structure  of  the  master's  liability  on  the 
economic  theory  that  the  occurrence  of  injuries  is  an 
inherent  cost  of  the  business,  which  should  be  borne  by 
the  business,  and  wholly  discarded  the  legal  theory  of 
negligence  as  the  basis  of  the  master's  liability.    This 

10— 6th    Congress,    first    session,  12— Mondou  v.  N.  Y.  N.  H.   & 

chapter  149.  H.  R.  Co.,  223  U.  8.  1,  38  L,  R,  A. 

11— Howard  t.  Illinois  Central  R.  (N.  S.)  44. 
Co.,  207  U.  8.  403. 
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act  has  been  from  time  to  time  extended,  and  continues 
to  be  the  law  of  England. 

By  it,  every  employee  who  is  injured  in  the  course  of 
the  employment  (and  the  successive  extensions  of  the 
statute  have  brought  domestic  service,  farm  service,  and 
substantially  all  other  classes  of  employment  within  the 
scope  of  the  act,  as  well  as  factory  employment)  is  en- 
titled to  receive  from  his  employers  compensation  for  a 
specified  length  of  time,  at  a  specific  proportion  of  the 
wages  which  he  earned  before  his  injury.  In  case  of  the 
death  of  an  employee  caused  by  such  an  injury,  the  stat- 
ute provides  for  payment  of  compensation  to  those  per- 
sons who  were  dependent  upon  him  for  their  support; 
and  the  amount  of  compensation,  while  proportioned  on 
the  earning  capacity  of  the  workmen  who  was  killed,  is 
fixed  by  the  degree  of  dependence  upon  him  of  the  surviv- 
ing relatives ;  that  is  to  say,  if  they  were  wholly  dependent 
upon  him  for  support,  they  receive  a  maximum  compen- 
sation ;  if  they  were  only  partially  dependent  upon  him, 
their  compensation  is  proportioned  to  the  loss  of  sup- 
port which  they  have  suffered;  and  if  the  workmen  had 
no  one  dependent  upon  him  for  support,  the  only  liability 
of  the  employer  is  for  the  payment  of  his  funeral  ex- 
penses and  the  expenses  of  his  last  illness. 

The  whole  theory  of  the  act  is  that  of  compensation 
for  the  loss  of  earning  capacity  in  case  of  injury,  and  for 
the  loss  of  support  in  the  case  of  death,  and  not  the  assess- 
ment of  damages  for  a  wrongful  act  of  which  the  defend- 
ant has  been  found  guilty. 

The  only  defense  to  the  master's  liability  is  that  the 
injury  happened  by  the  "serious  and  willful  misconduct" 
of  the  employee. 

Another  important  feature  of  the  English  act  is  the 
establishment  of  a  system  of  compulsory  arbitration  to 
determine  any  questions  of  fact  which  may  arise  in  the 
application  of  the  act. 

It  is  evident  that  the  constitutional  provisions  in  force 
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in  the  United  States  guaranteeing  to  all  persons  the  right 
of  trial  by  jury  make  it  difficult,  and  probably  impossible, 
to  follow  the  provisions  of  the  English  act  in  this  respect. 

This  English  act,  and  the  principles  upon  which  it  is 
based,  were  brought  prominently  before  the  American 
public  by  the  report  of  a  committee  appointed  by  the 
Massachusetts  legislature,  of  which  Professor  Carroll  D. 
Wright  was  chairman,  to  that  legislature  in  1904. 

In  that  report  the  Massachusetts  committee  recom- 
mended the  passage  of  a  statute  similar  to  the  English 
Workman's  Compensation  Act.  This  was  the  first  care- 
ful  and  authoritative  presentation  of  the  subject  in  this 
count?7,  and  attracted  very  great  attention  among  law- 
yers and  economists;  but  the  Massachusetts  legislature 
failed  to  adopt  the  recommendation  of  the  committee, 
and  a  subsequent  committee  in  that  state  did  not  renew 
the  recommendation.  This  report  has  been,  however, 
the  starting  point  for  subsequent  discussions  and  legisla- 
tion on  the  subject.  The  compensation  to  be  given  in 
case  of  death  was  to  be  three  times  the  annual  earnings 
of  the  deceased  employee,  but  not  less  than  $1,000  nor 
more  than  $2,000;  if  the  employee  left  only  partial  de- 
pendents, the  compensation  was  to  be  proportionally  less  $ 
if  he  left  no  dependents,  only  the  expense  of  his  burial 
and  last  sickness,  not  exceeding  $200,  were  payable.  In 
case  of  total  or  partial  disability,  one-half  the  previous 
earnings  of  the  employee,  not  exceeding  $10  per  week, 
was  to  be  paid  during  his  disability,  not  exceeding  four 
years. 

It  will  be  seen  that  this  scale  of  compensation  is  much 
less  than  juries  commonly  award.  It  was  thought  by  the 
committee  that  the  certainty  of  payment,  and  the  saving 
of  the  cost  of  litigation,  would  make  up  to  the  workman 
for  the  loss  of  the  larger  amounts  which  are  now  some- 
times recovered,  and  that  a  moderate  scale  of  compensa- 
tion was  necessary  to  prevent  the  increased  burden  on 
the  employer  being  too  oppressive. 

D.  R. — 30 


466  THE  LAW  OP  PERSONS  OB  DOMESTIC  RELATIONS 

The  right  was  reserved  to  the  injured  workman  to  pro- 
ceed by  suit  at  the  common  law  instead  of  under  the  act. 
It  also  copied  the  English  scheme  of  compulsory  arbi- 
tration. 

The  fact  that  this  project  for  legislation  was  never  put 
into  effect  prevented  any  determination  of  the  question 
of  its  validity  under  the  constitutional  provisions  for  jury 
trial. 

§207.    The  German  system  of  workmen's  insurance. 

The  same  questions  which  have  agitated  England  and 
America  have  also  been  under  consideration  in  other 
industrial  countries.  Germany  passed  an  Employer's 
Liability  Act  as  early  as  1871  -x but  this  act  seems  to  have 
proved  unsatisfactory,  and  in  1884  a  statute  was  adopted 
in  Germany,  which  attempted  to  solve  the  problem  in  an 
entirely  different  manner  from  that  followed  in  England 
or  America.  The  purpose  of  the  German  statute  was, 
like  that  of  the  British  Workmen's  Compensation  Act, 
to  assure  to  injured  workmen  a  definite  and  limited  com- 
pensation, but  one  which  should  be  certain,  speedy,  and 
freed  from  the  cost  and  other  burdens  of  litigation.  To 
accomplish  this  purpose,  the  German  statute  compelled 
all  employers  to  form  associations  in  the  various  branches 
of  industry,  which  associations  are  managed  by  the  mem- 
berg,  and  Assess  them,  for  the  amounts  necessary  to  meet 
the  cost  of  administration  and  the  sums  required  to  pay 
compensation  to  injured  workmen  or  their  surviving  rela- 
tive?, thd  management  of  these  associations  being  under 
close  supervision  by  the  government.18  This  German 
insurance  system  has  been  so  satisfactory  in  its  operation 
that  it  has  been  followed  in  nearly  all  the  continental 
countries  of  Europe  (in  France,  Italy,  Norway,  Switzer- 
land, Finland,  Austria,  Holland,  Denmark  and  Spain), 

13 — See    the    German    Insurance      reau  of  Labor,  report  of  September, 
Act,  as  revised  in  1911,  U.  8.  Bu-      1912. 
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and  also  in  the  British  colonies  of  New  Zealand  and  South 
Australia. 

Naturally,  the  attention  of  legislative  committees  in 
this  country  has  been  directed  toward  this  solution  of  the 
problem;  but  it  was  felt  by  those  who  first  studied  this 
problem  that  such  a  plan  involved  a  degree  of  paternal- 
ism, and  direct  control  of  industrial  concerns  by  the 
government,  which  was  inconsistent  with  American  polit- 
ical ideas.  As  will  be  seen,  however,  the  statutes  of 
Massachusetts,  Washington  and  Ohio  attempt  to  embody 
the  substance  of  the  German  system  in  an  American  stat- 
ute ;  and  there  is  at  present  a  strong  tendency  in  Amer- 
ican legislation  on  this  topic  to  adopt  the  German  system 
of  state-regulated  insurance,  with  such  variations  as  our 
constitutional  restrictions  on  governmental  power  re- 
quire. 

§  208.  The  constitutionality  of  workmen's  compensa- 
tion acts.  The  employer's  liability  acts,  constituting 
merely  a  modification  of  the  common  law  system,  present 
no  serious  question  of  legislative  power.  As  said  by  the 
Supreme  Judicial  Court  of  Massachusetts,  "the  rules  of 
law  relating  to  contributory  negligence  and  assumption 
of  the  risk,  and  the  effect  of  negligence  by  a  fellow-serv- 
ant, were  established  by  the  courts,  not  by  the  constitu- 
tion; and  the  legislature  may  change  them  or  do  away 
with  them  altogether  as  defenses,  as  in  its  wisdom,  in 
the  exercise  of  powers  entrusted  to  it  by  the  constitution, 
it  deems  will  be  best  for  the  good  and  welfare  of  this 
commonwealth. ' ' 14  The  decision  that  the  Federal  Em- 
ployers '  Liability  Act  of  1906  was  unconstitutional  rested 
simply  on  the  limited  powers  of  the  federal  congress,  and 
not  on  any  denial  of  constitutional  rights  to  the  employer 
or  employee  by  the  act. 

But  the  question  of  constitutionality  is  one  of  very 

14— Re  Opinion  of  Justice*,  009 
607. 
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great  difficulty  if  the  legislature  enacts  either  a  work- 
men's compensation  act,  or  an  act  based  on  the  German 
system  of  insurance,  as  in  either  of  those  cases  the  em- 
ployer is  compelled  to  pay  certain  amounts  for  the  benefit 
of  his  injured  workmen  or  their  surviving  relatives  in 
cases  where  he  is  not  found  to  be  in  any  way  at  fault 
The  question  is  therefore  suggested  on  the  very  face  of 
this  legislation  whether  it  is  not  a  taking  of  private  prop- 
erty without  due  process  of  law,  a  thing  prohibited  by  all 
our  state  constitutions. 

Another  constitutional  question  is  raised  by  the  fact 
that  in  nearly  all  legislation  of  this  kind  it  has  been 
deemed  essential  to  provide  for  determination  of  the 
amount  of  compensation  to  be  paid  by  some  administra- 
tive board  or  tribunal  of  arbitrators,  proceeding  in  a  sum- 
mary manner,  and  the  claim  is  naturally  made  that  this 
denies  to  the  employer,  or  to  the  employee,  or  to  both, 
his  constitutional  right  of  trial  by  jury.  These  questions 
of  constitutionality  have  very  recently  been  passed  upon 
by  the  courts  of  last  resort  in  New  York  and  in  Wash- 
ington, with  the  result  that  the  New  York  court  of  appeals 
denied  the  power  of  the  legislature  to  pass  such  an  act, 
and  the  Supreme  Court  of  Washington  affirmed  the 
power.  A  statement  of  these  two  decisions,  and  of  the 
statutes  to  which  they  applied,  seems  therefore  to  be  nec- 
essary. 

§  209.  The  New  York  Workmen's  Compensation  Act 
of  1910  held  unconstitutional.  The  New  York  legisla- 
ture sought  to  avoid  a  violation  of  constitutional  rights 
by  applying  the  workmen's  compensation  principle  only 
to  certain  employments  which  were  declared  to  be  es- 
pecially hazardous.  The  theory  of  this  legislation  was 
that  the  special  hazards  attaching  to  such  occupation 
would  justify  the  exercise  of  the  police  power  to  a  more 
drastic  extent  than  if  it  were  applied  to  an  ordinary  oc- 
cupation.   The  legislature  therefore  enacted  a  revised 
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employer's  liability  statute  to  apply  in  such  employ- 
ments as  were  not  especially  hazardous.  This  employ- 
er's liability  portion  of  the  statute  left  in  existence  the 
defense  of  the  servant *s  assumption  of  the  inherent  risks 
of  the  business,  but  abolished  the  defense  of  assumption 
of  a  risk  caused  by  the  employer's  negligence,  and  also 
modified  the  fellow-servant  rule  by  providing  that  no 
person  entrusted  with  any  superintendence,  nor  with  the 
duty  of  seeing  that  the  plant  was  in  proper  condition, 
should  be  deemed  a  fellow-servant  of  the  ordinary  em- 
ployees. 

It  then  declared  that  certain  employments  were  ex- 
ceptionally dangerous;  this  classification  included  iron 
and  steel  building  and  bridge  construction,  and  the  ele- 
vators, derricks  and  hoisting  machines  used  in  connec- 
tion with  such  construction,  work  on  scaffolding  twenty 
feet  or  more  above  the  floor,  work  on  live  electric  wires, 
work  with  explosives,  work  under  compressed  air,  and  all 
work  on  steam  railroads,  and  in  the  construction  of  tun- 
nels and  subways. 

In  these  occupations  the  employer  was  required  in  case 
of  death  of  a  workman  arising  from  an  inherent  risk  of 
the  business,  or  negligence  of  the  employer  or  any  of  his 
employees,  to  pay  to  such  survivors  as  were  totally  de- 
pendent on  the  deceased  workman  for  support  his  aver- 
age daily  pay  multiplied  by  twelve  hundred,  that  is  to 
say,  about  four  years '  pay,  not  exceeding  $3,000 ;  persons 
partially  dependent  were  to  receive  a  proportional  com- 
pensation. For  an  injury  which  disabled  the  workman 
totally  or  partially,  he  was  to  receive  one-half  the  loss  of 
his  earning  capacity,  not  exceeding  $10  a  week,  for  a 
period  not  exceeding  eight  years. 

It  was  sought  to  avoid  unconstitutionality  under  the 
requirement  of  trial  by  jury  by  providing  that  the  amount 
of  compensation  might  be  settled  by  arbitration  by  con- 
sent of  the  parties ;  but  that,  if  it  was  not  so  settled,  the 
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employee  or  surviving  dependent  might  bring  a  suit  there- 
for. 

On  March  24th,  1911,  the  Court  of  Appeals  held  this 
-very  carefully  drawn  statute  to  be  unconstitutional.  The 
cpurt  said:  "No  word  of  praise  could  overstate  the  in- 
dustry and  intelligence  of  this  commission  in  dealing 
with  a  subject  of  such  manifold  ramifications  and  of  such 
far  reaching  importance  to  the  state,  to  employers  and 
to  employees. 

"We  cannot  dwell  in  detail  on  the  many  excellent  fea- 
tures of  its  comprehensive  report,  because  the  limitations 
of  time  and  space  must  necessarily  confine  us  to  such  of 
its  aspects  as  have  a  necessary  relation  to  the  legal  ques- 
tions which  we  are  called  upon  to  decide. ' ' 

The  court  reviews  the  argument  in  support  of  such  leg- 
islation, and  fully  acknowledges  its  convincing  character. 
"The  report  is  based  on  a  most  voluminous  array  of 
statistical  tables,  extracts  from  the  works  of  philosophical 
writers  and  the  industrial  laws  of  many  countries,  all  of 
which  are  designed  to  show  that  our  own  system  of  deal- 
ing with  industrial  accidents  is  economically,  morally  and 
legally  unsound-  Under  our  form  of  government,  how- 
ever, courts  must  regard  all  economic,  philosophical  and 
moral  theories,  attractive  and  desirable  though  they  may 
be,  as  subordinate  to  the  primary  question  whether  they 
can  be  molded  into  statutes  without  infringing  on  the  let- 
ter or  spirit  of  our  written  constitutions. ' 9 

The  court  then  points  out  that  the  part  of  the  act  deal- 
ing with  the  so-called  dangerous  employments  is  revolu- 
tionary in  its  character,  since  it  overthrows  the  funda- 
mental legal  doctrine  that  one  is  liable  for  injuries  to 
another  only  when  the  defendant  has  been  guilty  of  some 
fault,  and  says  that  it  plainly  constitutes  a  deprivation 
of  liberty  and  property  under  the  federal  and  state  consti- 
tutions, unless  this  imposition  can  be  justified  under  the 
police  power. 


.--i 
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"The  right  of  property  rests,  not  upon  philosophical 
or  scientific  speculations,  nor  upon  the  commendable  im- 
pulses of  benevolence  or  charity,  nor  yet  upon  the  dictates 
of  natural  justice.  The  right  has  its  foundation  in  the 
fundamental  law.  That  can  be  changed  by  the  people, 
but  not  by  the  legislature. 

*'The  police  power  is,  of  course,  one  of  the  necessary 
attributes  of  civilized  government.  In  its  most  compre- 
hensive sense  it  embraces  the  whole  system  by  which 
the  state  seeks  to  preserve  the  public  order,  to  prevent 
offenses  against  the  law,  to  insure  to  citizens  in  their  in- 
tercourse with  each  other  the  enjoyment  of  their  own  so 
far  as  is  reasonably  consistent  with  a  like  enjoyment  of 
rights  by  others.  Under  it  persons  and  property  are 
subjected  to  all  kinds  of  restraints  and  burdens  in  order 
to  secure  the  general  comfort,  health,  and  prosperity  of 
the  state.  But  it  is  a  power  which  is  always  subject  to 
the  constitution,  for  in  a  constitutional  government  limi- 
tation is  the  abiding  principle,  exhibited  in  its  highest 
form  in  the  constitution  as  the  deliberate  judgment  of  the 
people,  which  moderates  every  claim  of  right  and  con- 
trols; every  use  of  power.  *  *  *  Exercise  of  the 
police  f  brfee  is  justified  only  when  it  appears  that  the  in- 
terests of  the  public  generally,  as  distinguished  from 
thpse  of  a  particular  class,  require  it,  and  when  the 
means  used  are  reasonably  necessary  for  the  accomplish- 
ment of  the  desired  end,  and  are  not  unduly  oppressive. 9  f 
Referring  to  the  broad  definition  of  the  police  power 
contained  in  the  opinion  of  Mr.  Justice  Holmes  in  the 
Supreme  Court  of  the  United  States,  in  Noble  State  Bank 
v.  Haskell  (the  Oklahoma  Bank  Deposit  Guarantee 
case),16  the  Court  of  Appeals  declares  that  it  cannot  rec- 


16-r-919  U.  8.  104,  32  Jj.  R.  A.      487.    See  the  passage  referred  to 
(N.  8.)   1062,  Anno.  Gas.  1912  A.      in  note  23,  below. 
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ognize  it  as  controlling  in  its  construction  of  the  New 
York  constitution.16 

§  210.  The  Washington  Workmen's  Compensation  Act 
held  constitutional.  The  act  passed  by  the  legislature 
of  the  state  of  Washington,  which  was  held  valid  by  the 
Supreme  Court  of  that  state  on  September  27th,  1911, 
was  a  far  more  radical  act  than  the  New  York  one  which 
has  just  been  described.  In  its  first  clause  the  statute 
"abolishes  civil  actions  and  civil  causes  of  actions  for 
personal  injuries  caused  in  extra  hazardous  employ- 
ments, and  the  jurisdiction  of  the  courts  therein  except 
as  provided  in  this  act."  Having  thus  at  one  blow 
brushed  away  the  courts  so  far  as  this  field  of  law  is 
concerned,  the  act  proceeds  to  define  certain  extra-hazard- 
ous employments,  and  adds:  "But  if  there  be  found  to 
be  or  subsequently  arise  any  hazardous  employments,  not 
enumerated,  the  same  shall  nevertheless  come  within  the 
provisions  of  this  act."  This  certainly  opens  a  very 
wide  field  indeed  of  construction  for  either  courts  or  some 
other  tribunal. 

The  gist  of  the  statute  is  the  requirement  that  every 
employer  in  each  of  the  hazardous  employments  named 
must  pay  into  the  state  treasury  annually  a  percentage 
of  his  pay  roll  fixed  by  the  act  for  each  different  employ- 
ment. The  state  then  assumes  the  obligation  of  paying 
the  prescribed  compensations,  and  a  board  is  created  to 
administer  this  fund ;  so  that  in  working  out  the  method 
of  compensation,  the  Washington  legislature  have  imi- 
tated the  German  system  of  insurance,  the  employer 
paying  not  the  direct  compensation  to  the  employee,  but 
a  premium  to  create  a  fund  from  which  all  such  claims 
shall  be  paid. 

16— Ives  v.  South  Buffalo  R.  Co., 
801  N.  Y.  271,  34  L.  R.  A.  (N.  S.) 
162,  Anno.  Caa.  1912  B.  156.  .    .    . ,  - 
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The  radical  nature  of  this  act  is  most  strikingly  shown 
by  the  fact  that  the  only  exception  to  the  workmen's 
right  to  receive  compensation  is  that  it  was  "the  deliber- 
ate intention  of  the  workman  himself  to  produce  such 
injury  or  death,' '  that  is,  apparently,  to  produce  his 
own  kgury  or  death.  It  wiuld  seem  by  the  terms  of  this 
exception  that  if  an  employee  should  enter  his  employer's 
mill,  and  hurl  a  dynamite  bomb  with  the  intention  of 
wrecking  the  factory  and  killing  other  workmen,  but 
without  the  intention  of  injuring  himself,  and  should  be 
injured  by  the  explosion,  he  would  be  entitled  to  receive 
compensation  therefor  from  his  employer. 

The  fact  that  a  statute  so  much  more  radical  than  that 
which  was  held  invalid  in  New  York  received  the  sanc- 
tion of  the  Washington  Supreme  Court  shows  how  widely 
the  views  of  that  court  differed  from  those  of  the  New 
York  court  as  to  the  force  of  constitutional  limitations, 
and  the  power  of  the  legislature.  The  Washington  court 
says:  "The  test  of  the  validity  of  such  a  law"  (that  is, 
one  which  takes  the  property  of  one  person  in  order  to 
pay  it  to  another)  "is  not,  does  it  do  the  objectionable 
things  f  but,  is  there  no  reasonable  ground  to  believe  that 
the  public  safety,  health  or  general  welfare  is  promoted 
thereby  f ' 9 

The  court  cites  with  approval  the  statement  by  Mr. 
Justice  Holmes  which  the  New  York  court  had  refused 
to  approve :  ' '  The  police  power  extends  to  all  the  great 
public  needs.  It  may  be  put  forth  in  aid  of  what  is 
sanctioned  by  usage,  or  held  by  the  prevailing  morality 
or  strong  and  preponderant  opinion  to  be  greatly  and 
immediately  necessary  to  the  public  welfare. ' ' 

The  court  disposes  of  the  argument  based  on  the  con- 
stitutional right  of  trial  by  jury  by  saying  that  the  work- 
men, as  well  as  the  master,  may  be  compelled,  as  a  condi- 
tion of  entering  into  such  employments  as  are  declared 
extra-hazardous,  to  bind  himself  to  accept  a  fixed  sum  in 
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case  of  injury,  and  thereby  waive  his  right  to  a  jury 
trial.    This  part  of  the  argument  is  very  unconvincing." 

§211.  The  Massachusetts,  Wisconsin  and  Ohio  acts. 
The  uncertainty  whether  a  compulsory  workmen's  com- 
pensation act  would  be  held  constitutional,  which  of 
course  was  greatly  increased  by  the  New  York  decision 
in  March,  1911,  has  led  the  legislatures  of  other  states  to 
seek  for  some  device  by  which  the  principle  of  the  work- 
men's compensation  act  could  be  given  practical  effect, 
without  exceeding  the  constitutional  limitations  on  legisla- 
tive power.  Apparently  the  most  successful  method  yet 
devised  is  that  embodied  in  the  Massachusetts  and  Wis- 
consin statutes  of  1911.  In  all  essential  respects,  the  acts 
of  the  two  states  are  similar;  and  it  is  interesting  and 
gratifying  that  almost  identical  legislation  should  have 
been  passed,  and  that  its  validity  should  have  been  sus- 
tained by  the  Supreme  Court,  in  one  of  the  conservative 
manufacturing  states  of  New  England,  and  in  a  North- 
west agricultural  state  which  has  been  considered  a  leader 
in  modern  radical  legislation.  The  method  adopted  in 
each  of  these  statutes  is  to  provide  a  comprehensive  work- 
men 's  compensation  act,  which,  however,  is  to  apply  to 
any  particular  <$ase  of  employment  only  by  the  consent 
of  berth  the  employer  and  employee.  The  consent  of  the 
employer  is  to  be  evidenced  in  Massachusetts  by  his  be- 
coming a  member  of  the  Massachusetts  employees  insur- 
ance association;  in  Wisconsin  by  a  similar  formal  act. 
The  employee  is  permitted  when  entering  the  employ- 
ment, dr  within  thirty  days  after  his  employer  shall  h^ve 
given  notice  of  his  acceptance  of  the  aet,  to  file  a  written 
notice  refusing  to  consent  to  the  act;  ajid  any  employee 
who  fails  to  file  such  written  notice  shall  be  held  thereby 
to  .consent  to  the  act. 

17— State  t.  Clausen,  65  Wash. 
U6,  37  L.  B.  A.  (N.  S.)  466. 
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It  is  evidently  assumed  that  the  employees  will  with 
substantial  unanimity  accept  the  provisions  of  the  act; 
and  it  may  be  supposed  that  an  opportunity  for  the  em- 
ployee to  dissent  therefrom  was  granted  to  save  the  con- 
stitutionality of  the  act,  rather  than  with  the  expectation 
that  any  considerable  number  would  avail  themselves  of 
that  right 

As  $n  inducement  to  the  employer  to  adopt  the  act,  it 
id  provided  that,  in  a  suit  against  an  employer  who  has 
nr>t  adopted  the  act,  the  defense  of  contributory  neg- 
ligence, of  the  fellow-servant  rule,  and  of  assumption  of 
the  risk  are  all  abolished.  This  exposes  the  non-consent- 
ing employer  to  so  heavy  a  burden  of  liability  that  it  is 
supposed  that  the  majority  of  employers  will  consent  to 
accept  the  terms  of  the  Employee 's  Compensation  Act. 

By  the  Massachusetts  Act  fifteen  directors  appointed 
by  the  governor  are  to  organize  the  employees  insurance 
association,  but  when  one  hundred  employers  employing 
ten  thousand  employees  have  joined  it,  the  members  are 
themselves  to  direct  the  association,  being  required,  how- 
ever, to  pay  compensation  to  injured  workmen  or  their 
dependents  on  the  scale  provided  in  the  act,  and  to  levy 
assessments  on  their  members  to  meet  the  cost, 

While  the  bill  for  this  statute  was  pending  in  the  legis- 
lature, the  state  senate,  under  a  constitutional  provision 
which  permits  either  branch  of  the  legislature  of  that 
state  to  ask  the  judges  of  the  Supreme  Judicial  Court 
for  their  opinion,  asked  the  opinion  of  the  court  as  to  the 
constitutionality  of  the  proposed  act;  and  on  July  24th, 
1911,  the  court  replied  favorably  to  the  validity  of  the 
act.  The  opinion  is  very  brief  and  concise,  and  distin- 
guishes the  Massachusetts  act  from  the  New  York  act 
on  the  ground  that  the  latter  act  was  compulsory  on  all 
employers  aad  employees,  while  the  former  act  applied 
to  those  only  who  had  assented  to  the  act,  without  ex- 
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pressing  any  opinion  as  to  the  soundness  of  the  New 
York  decision.18 

The  decision  of  the  Wisconsin  Supreme  Court  support- 
ing the  validity  of  the  Wisconsin  act  was  rendered  on 
November  14th,  1911.  The  opinion  is  long  and  involves 
a  very  full  discussion  of  the  nature  of  the  police  power, 
and  the  limits  put  upon  it  by  constitutional  provisions. 
While  the  Wisconsin  court  distinguished  the  case  before 
them  from  the  New  York  case  in  the  same  respect  as  did 
the  Massachusetts  court,  it  is  evident  that  the  views  of 
the  Wisconsin  court  differ  very  radically  from  those  of 
the  New  York  court  as  to  the  constitutional  questions  at 
issue.  The  following  passage  in  the  opinion  of  the  court 
has  attracted  widespread  attention,  and  two  of  the  judges 
expressly  refused  to  concur  in  this  statement,  although 
the  court  was  unanimous  in  its  decision  of  the  ease. 
"Constitutional  commands  and  prohibitions,,  either  dis- 
tinctly laid  down  in  express  words  or  necessarily  im- 
plied from  general  words,  must  be  obeyed,  and, implicitly 
obeyed,  so  long  as  they  remain  unamended  or  unrepealed. 
Any  other  course  on  the  part  of  either  legislator  or 
judge  constitutes  violation  of  his  oath  of  office ;  but  when 
there  is  no  such  express  command  or  prohibition,  but 
only  general  language,  or  a  general  policy  drawn  from 
the  four  corners  of  the  instrument,  what  shall  be  said 
about  this  f  By  what  standards  is  this  general  language 
or  general  policy  to  be  interpreted  and  applied  to  present 
day  people  and  conditions  f 

"When  an  eighteenth  century  constitution  forms  the 
charter  of  liberty  of  a  twentieth  century  government, 
must  its  general  provisions  be  construed  and  interpreted 
by  an  eighteenth  century  mind  in  the  light  of  eighteenth 
century  conditions  and  ideals  ?    Clearly  not.    Thisr  were 

18— Re  Opinion  of  Justices,  209 
Mass.  607. 
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to  command  the  race  to  halt  in  its  progress,  to  stretch  the 
state  upon  a  veritable  bed  of  Procrustes."19 

On  February  6th,  1912,  the  Supreme  Court  of  Ohio 
added  its  authority  to  those  of  Massachusetts  and  Wis- 
consin in  support  of  an  act  which  was  not  directly  com- 
pulsory upon  the  employer,  but  took  from  him  the  com- 
mon law  defenses  unless  he  elected  to  enter  ijito  the  state 
insurance  system. 

The  Ohio  court  quoted  with  approval  the  broad  defense 
of  the  police  power  given  by  the  Supreme  Court  in  Noble 
State  Bank  v.  Haskell,20  and  expressed  its  concurrence 
with  the  Massachusetts,  Wisconsin  and  Washington  deck 
sions  already  discussed. 

It  also  quoted  the  following  passage  from  the  .Supreme 
Court  of  the  United  States  in  Mondou  v.  N".  Y.  H.  &  H. 
E.  Co. : 21  " A  person  has  no  property,  no  vested  in- 
terest, in  any  rule  of  the  common  law.  That  is  only  one 
of  the  forms  of  municipal  law,  and  is  no  more  sacred 
than  any  other.  Eights  of  property  which  have  been 
created  by  the  common  law  cannot  be  taken  away  with^ 
out  due  process ;  but  the  law  itself,  as  a  rule  of  conduct, 
may  be  changed  at  the  will  *  *  *  of  the  legislature^ 
unless  prevented  by  constitutional  limitations.  Indeed, 
the  great  office  of  statutes  is  to  remedy  defects  in  the 
common  law  as  they  are  developed,  and  to  adapt  it  to  the 
changes  of  time  and  circumstances. "  a2 

§»212.  The  present  situation.  Summarizing  the  result 
of  the  constitutional  decisions  which  have  been  thus  far 
rendered,  there  can  be  no  doubt  of  the  validity  of  $ 
statute  which  restricts  or  abolishes  the  defenses  open  to 
the  employer,  but  leaves  it  necessary  for  the  plaintiff 

19— Borgnis  v.  Falk  Co.,  147  Wiae.         22— State  ex  rel.  Yaple  v.  Cream- 
327,  37  L.  R.  A.  (N.  S.)  489.  er,  85  Ohio  St. 

20 — See  note  23. 

21—223  U.  S.  1,  38  L.  R.  A.  (K. 
8.)  44. 
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to  prove  the  employer's  negligence,  by  his  own  act  or  by 
that  of  his  agent,  as  a  basis  for  his  liability.  Any  doubt 
which  may  have  existed  before  has  been  removed  by  the 
decisions  of  the  Supreme  Court  of  the  United  States  on 
the  Federal  Employer 's  Liability  Act,  the  Mondou  case. 

As  to  the  constitutionality  of  an  act  which  makes  the 
paymept  of  compensation  to  all  injured  employees  or  their 
dependents  compulsory,  although  no  negligence  or  other 
violation  of  duty  on  the  part  of  the  employer  is  shown, 
the  conflicting  decisions  in  New  York  and  Washington, 
and  the  high  prestige  of  the  New  York  Court,  leave  the 
question  open  to  great  doubt  and  uncertainty ;  but  it  may 
be  said  that  the  recent  decisions  of  the  Supreme  Court 
of  the  United  States  seem  to  hold  a  view  of  the  extent  of 
the  police  power  inconsistent  with  the  strict  limitation 
placed  upon  that  power  by  the  New  York  Court  of 
Appeals.23 

But  the  Massachusetts,  Ohio  and  Wisconsin  decisions, 
coming  from  courts  so  widely  different  in  tradition  and 
environment,  have  pointed  out  a  mode  of  legislation 
which  may  be  followed  by  any  legislature  that  desires 
to  make  a  radical  alteration  in  the  law  of  the  master's 
liability,  without  raising  serious  question  as  to  the  con- 
stitutionality of  its  action. 

23 — "It  may  be  said  in  a  gen-  and    preponderant    opinion    to    be 

eral  way  that  the  police  power  ex*  greatly  and  immediately  necessary 

tends  to  all  the  great  public  needs,  to  the  public  welfare."    Noble  State 

It  may  be  put  forth  in  aid  of  what  Bank  v.  Haskell,  219  U.  S.  104,  32 

is  sanctioned  by  usage,  or  held  by  L.  R.  A.  (N.  S.)   1062,  Anno.  Gas., 

the   prevailing  morality  or  strong  1912  A.  487. 


TABLE  OF  CASES 


The  place  where  each  case  is  to  be  found  is  indicated  by  the  number 
of  the  chapter  in  Boman  numerals,  and  of  the  note  under  that  chapter  in 
Arabic  numerals.  Cases  which  are  cited  bj  name  in  the  text  are  referred 
to  in  this  table  by  the  number  of  the  section,  thus,  sec.  194. 


Be  A.  ft  B.,  xiv,  15. 

Aaron  v.  Mendel,  zv,  44. 

Abbe  v.  Abbe,  v,  50. 

Abbott  v.  Bayley,  iv,  9. 

Abbott    v.    Abbott,    ii,    21;    ▼,    50. 

Abbott  v.  Converse,  xii,  45. 

Abel  v.  Delaware  Canal  Co.,  xviii, 
25,  28. 

Abrahams  v.  Kidney,  ziii,  9. 

Abrams  v.  U.  S.  Fidelity  &  Guar- 
anty Co.,  xv,  6,  37,  58. 

Abston  v.  Waldron  Academy,  xvii, 
64. 

Achilles  v.  Achilles,  v,  4,  6. 

Ackerman  v.  N.  J.  B.  Co.,  iv,  35. 

Adair  v.  United  States,  sec.  155, 
xvi,  12. 

Adams's  Appeal,  xiv,  52. 

Adams  v.  Adams,  ii,  19;  xii,  4. 

Adams  v.  Barrey,  iv,  33. 

Adams  v.  Beall,  xi,  46,  57. 

Adams  v.  Butts,  vi,  4. 

Adams  v.  Grand  Bapids  Refriger- 
ator Co.,  xviii,  32. 

Adams  v.  Kellogg,  iii,  3;  iv,  16; 
vui,  7. 

Adams  v.  Main,  ii,  35. 

Adams  v.  Palmer,  i,  5. 

Adams  v.  Story,  vi,  54. 

Adoue  v.  Spencer,  v,  32,  33. 

Adsit  v.  Adsit,  vi,  42. 

Aga  v.  Harbach,  xvi,  7. 

Be  Agar-EUis,  xiv,  15. 


Agricultural  Assoc,  v.  State,  xiii,  8. 
Ahem  v.  Amoskeag  Mfg.  Co.  xviii, 

32. 
Ahern  v.  Easterby,  iii,  57. 
Alabama  B.  Co.  v.  Carroll,  xviii,  26. 
Alabama  B.  Co.  v.  Vail,  xviii,  24; 

xix,  29. 
Alaska  Fish  Co.  v.  Chase,  xvii,  33. 
Albany  Fire  Ins.  Co.  v.  Bay,  iv,  12. 
Albee  v.  Albee,  ii,  14. 
Albee  v.  Carpenter,  iii,  25. 
Albert's  Appeal,  xv,  60. 
Alcon  v.  Koons,  xv,  48. 
Aldrich  v.  Bennett,  xii,  50. 
Be  Alexander,  xv,  43. 
Alexander  v.  Hillebrandt,  xv,  58. 
Alexander  v.  Morgan,  iii,  37;  viii, 

22. 
Alie  v.  Nadeau,  xvii,  16,  31. 
Allaire  v.  St.  Luke's  Hospital,  xi, 

10. 
Allan  v.  State  Steamship  Co.,  xvii, 

64. 
Allen  v.  Allen,  i,  5;  ix,  33. 
Allen  v.  Austin,  vi,  51. 
Allen  v.  Aylesworth,  xvii,  22. 
Allen  v.  Colliery  Co.,  xvii,  29. 
Allen  v.  Flood,  xvi,  10,  22. 
Allen  v.  Hooper,  iii,  16. 
Allen  v.  Kingsbury,  iv,  33. 
Allen  v.  Little,  iv,  17. 
Allen  v.  McCullough,  iii,  37;  iv,  30. 
Allen  v.  McKibben,  xvii,  10. 


479 


480 


TABLE  OF  CASES 


Allen  v.  TJ.  8.,  xi,  13. 

Alios  v.  Lyon,  v,  36. 

Alley  v.  Winn,  iii,  86. 

AUing  v.  Ailing,  xiii,  22;   xv,  57. 

AUifl  v.  Billings,  xi,   21. 

Allison  v.  Bryan,  xiii,  3L 

Alvey  t.   Hartwig,   xii,  25,  32. 

Alvey  v.  Beed,  xi,  38. 

Ambrose  v.  Kerrison,  iii,  82. 

American  Bridge  Co.  v.  Seeds,  xix, 

26. 
American  Circular  Loom  Co.  v.  Wil- 
son, xvii,  53. 
American   Mortgage  Co.  v.  Dykes, 

xi,  70,  77,  80,  83. 
Ames  v.  Ames,  xiv,  36. 
Amos  v.  Atl.  B.  Co.,  xiii,  18. 
Anderson  v.  Anderson,  iii,  2,  21,  23. 
Anderson  v.  Darby,  xiv,  20. 
Anderson  v.  Howard,  xi,  76. 
Anderson  v.  Watt,  ii,  3. 
Anderson  v.  Toung,  xvi,  2. 
Andreczik  v.  New  Jersey  Tube  Co., 

xix,  8. 
Andrews  v.  Andrews  (Conn.),  v,  4, 

5;   vi,  39. 
Andrews  v.  Andrews    (U.  8.),  sec 

81  and  note  10. 
Andrino  v.  Yates,  xiv,  15. 
Andrus  v.  Blazzard,  xv,  27. 
Angel  v.  McHlellan,  xii,  29. 
Angelo  v.  People,  xi,  13. 
Angerstein  v.  Jones,  xviii,  18. 
Angle  v.  Hanna,  xvii,  14,  18. 
Ankeny  v.  Hannon,  vii,  15,  19. 
Anthony  v.  Norton,  xiii,  9,  12.       . 
Antonides  v.  Walling,  xv,  10. 
Appleby  v.  Appleby,  v,  3,  6,  7. 
Appleton  v.  Bowley,  vii,  17. 
A  p  thorp  v.  Backus,  xi,  90. 
Arbuckle  v.  Walker,  iv,  36. 
Archard  v.  Horner,  xvii,  27. 
Arkansas    Smokeless    Coal    Co.    v. 

Pippins,  xviii,  17,  20. 
Arkansas    Stove    Co.    v.    Arkansas, 

xvi,   36. 
Armfield  v.  Nash,  xvii,  31. 
Armistead  v.  Dougerfleld,  xi,  6. 


Annitage  ▼.  Mace,  v,  34. 
Armour  v.  Bussell,  xviii,  6. 
.Armstrong  v.  Kerns,  iv,  26. 
Arlington  v.  Arlington,  iii,  18. 
Arrowsmith  v.  Gleason,  xv,  22. 
Arrowamith  v.   Harmening,  xv,  22. 
Arthur  v.  Oakes,  xvi,  10. 
Artman  v.  Ferguson,  v,  9. 
Asher  v.  Tomlinson,  xvii,  10. 
Ashlock  v.  Vivell,  xi,  86. 
Askey  v.  Williams,  xi,  27. 
A  spin  wall  v.  Aspinwall,  v,  18,  19, 

21. 
Atchison  Bridge  Co.  v.  Miller,  xix, 

21,   27. 
Atherton  v.  Atherton,  sec.   80  and 

note  4;  sec.  81  and  note  6;  x,  5. 
Atherton  v.  McQuestion,  v,  13. 
Atkin  v.  Kansas,  sec.  160;  xvi,  32. 
Atkins  v.  Atkins,  v,  14. 
Atwood  v.  Atwood,  vi,  17. 
Atwood  v.  Holcomb,  xii,  48. 
Augusta  Factory  v.  Barnes,  xiii,  7. 
Austin  v.  Austin,  xii,   50. 
Austin  v.  Davis,  iv,  1,  6. 
Avakian  v.  Avakian,  i,  26. 
Ay  res  v.  Burns,  xi,  31. 

Babb  v.  Perley,  iii,  5;  iv,  33. 
Babbitt  v.  Babbitt,  ii,  9. 
Bachelor  v.  Korb,  xv,  18. 
Badger  v.  Phinney,  xi,  63. 
Bailey  v.  Bailey,  ix,  25. 
Bailey  v.  Bamberger,  xi,  58. 
Bailey  v.  Gardner,  iii,  28,  30. 
Bailey  v.  Miller,  xi,  18. 
Baird  v.  Connell,  v,  12. 
Baird  v.  Fletcher,  iv,  34. 
Baker  v.  Barney,  iii,  86,  91. 
Baker  v.  Braslin,  iii,  45;  iv,  38. 
Baker  v.  Carter,  iii,  50,  93. 
Baker  v.  Haldeman,  xii,  37. 
Baker  v.  Lauterback,  xvii,  3. 
Baker  v.  Lorillard,  xv,  14. 
Baker  v.  Oughton,  iii,  88. 
Baker  v.  Stone,  xi,  88. 
Baker  v.  Toung,  iv,  38. 


TABLB  OF  OASES 


481 


Bake-shop   case,   The,   Bee  Loehner 

v.  New  York,  People  v.  Loehner. 
Balch  v.  Smith,  xiv,  24,  31. 
Baldwin  v.  Carter,  iv,  5;  vi,  14. 
Baldwin  y.  Douglas  Co.,  iii,  92. 
Baldwin  v.  Foster,  zii,  29. 
Baldwin  v.  Rosier,  xi,  41. 
Baldwin  v.  2nd  St.  B.  Co.,  iv,  10. 
Baldwin  v.  Yon  Michereux,  xvii,  53. 
Bales  v.  Elder,  xiii,  25. 
Ball  v.  Ball,  vii,  7,  17;  xiv,  15. 
Ball  v.  Love,  xv,  17. 
Ballard  v.  Russell,  iv,  35. 
Ballington    v.    Louisville    B.    Co., 

xviii,  32. 
Baltimore  &  Ohio  B.  Co.  v.  Barger, 

xvii,  59. 
Baltimore  &  Ohio  B.  Co  v.  Bangh, 

xix,  21;  see.  200. 
Baltimore  &  Ohio  B.  Co.  v.  Yoight, 

xvi,  35. 
Baltimore   B.   B.   Club   v.    Pickett, 

xvii,  22,  33. 
Baltimore    Breweries    v.    Callahan, 

xvi,  29. 
Banbury  Peerage  Case,  xii,  7. 
Bandfield  v.  Bandfleld,  v,  49. 
Bane  v.  Bane,  xv,  42. 
Banes  v.  Banes,  vi,  40. 
Bangor  v.  Wiscassett,  iii,  92. 
Bank  v.  Lumber  Co.  vii,  15. 
Banning  v.  Gotshall,  xv,  33. 
Banse  v.  Tate,  xvii,  11. 
Barber  v.  Barber,  iv,  9,  32;  v,  47. 
Barber  v.  National  Carbon  Co.  xvii, 

54. 
Barber  v.  People,  i,  11. 
Barber  v.  Boot,  iii,  6,  11. 
Bardwell  v.  Purrington,  xi,  12. 
Bare  v.  Crane  Creek  Coal  Co.,  xviii, 

36;   xix,   11. 
Barker  v.  Hibbard,  xi,  27. 
Barker  v.  Smiley,  vi,   23. 
Barlow  v.  Parsons,  v.  9. 
Barnes  v.  Barnes,  v,  19;  ix,  15. 
Barnes  v.  Hurd,  iv,  35. 
Barnes  v.  Wood,  xv,  58. 
D.R.— 31 


Barnett  v.  Harsbarger,  v,  14,  44; 

viii,  25. 
Barney  v.  Parsons,  xv,  42. 
Barnum  v.  Le  Master,  v,  7,  31;  vii, 

6,  7. 
Barr  v.  Armstrong,  iii,  86. 
Barrett  v.  Failing,  vi,  51. 
Barrow  v.  Barrow,  iii,  36. 
Barrows  v.  Barrows,  v,  30. 
Be  Barry,  xiv,  35,  36. 
Barry  v.  Barry,  xiv,  15. 
Barstow  v.  Old  Colony  R.  Co.,  xvi, 

9. 
Bartholomew  v.   Muzzy,  v,  29. 
Bartles  v.  Nunan,  v.  36. 
Bartlett  v.  Bartlett,  vi,  13. 
Bartlett  v.  Cowles,  xiv,  59. 
Bartlett  v.  Street  Railway  Co.,  xvii, 

7. 
Bartley  v.  Richtmeyer,  xiii,  13. 
Bass  Furnace  Co.  v.  Glasscock,  xvii, 

23. 
Bastford  v.  Wells,  ix,  10. 
Battell  v.  Torrey,  xv,  16,  24. 
Baum  v.  Baum,  v,  20. 
Baum  v.  Hartman,  xv,  44. 
Baum  v.  Mullen,  iii,  49. 
Baxter  v.  Baxter,  ix,  32. 
Bayes  v.  Howes,  vi,  43. 
Beach  v.  Brown,  ii,  45. 
Beach  v.  Norton,  iii,  26. 
Beach  v.  Ranney,  iv,  35. 
Beach  v.  Voegtlen,  xiii,  33. 
Beal  v.  Beal,  v,  44. 
Beam's  Appeal,  xv,  51. 
Beam  v.  Bridgers,  vii,  8. 
Beamish  v.  Beamish,  i,  18. 
Beard  v.  Bean,  xiv,  58. 
Beard  v.  Webb,   iv,   32. 
Beardsley  v.  Hotchkiss,  xii,  25. 
Bearinger  v.  Pelton,  xv,  30. 
Beasley  v.  State,  v,  42. 
Beatty  v.  Davenport,  xii,  14. 
Beaty  v.  Richardson,  vi,  49. 
Beauchamp  v.  Bertig,  xi,  48. 
Beaudette  v.  Gagne,  xiii,  12. 
Beaufort  v.  Collier,  vii,  5. 
Beaver  v.  Bare,  xii,  48,  49. 


482 


TABLE  OF  GASBg 


Beck  v.  Bailway  Teamster's  Union, 

xvi,  20. 
Beekman  v.  Garrett,  xvii,  22. 
Sedan  v.  Turney,  ii,  30. 
Beddingfield  v.  Estill,  v,  36. 
Bedford's  Case,  xi,  9. 
Bedford  v.  Bedford,  xv,  56. 
Bedford  Quarries  Co.  v.  Bough,  xv, 

36. 
Bedow  v.  Tomkin,  xvii,  10. 
Be  Beebe,  xiv,  48. 
Beebe  v.  Trafford,  xiv,  17. 
Beecher  ▼.  Crouse,  zy,  5. 
Beekman  v.  Maraters,  xvi,  18. 
Beeler  v.  Dunn,  xv,  53. 
Beggs  v.  State,  i,  7. 
Beghard  v.  Auto  Body  Co.,  xix,  2. 
Begley's  Appeal,  viii,  28. 
Beickler  v.  Guenther,  xi,  36. 
Be  Beisel,  xv,  57. 
Beisel  ▼.  Gerlach,  ii,  37. 
Beisel   v.    Vermilion   Farmers    Co., 

xvii,  35. 
Belcher  v.  Whittemore,  xvii,  52. 
Belknap  v.  Stewart,  iii,  87. 
Ex  p.  Bell,  xiv,  25. 
Bell  v.  Bell,  sec.  81,  note  7;  iii,  36; 

v,  43. 
Bell  v.  Nealy,  vi,  49. 
Bell  v.  Pepper  Tobacco  Co.,  xvii,  2. 
Bell  v.  Bice,  xvi,  5. 
Benbow  v.  Moore,  iii,  2. 
Benge  v.  Hiatt,  xiii,  33. 
Benham  v.  Bishop,  xi,  72,  78. 
Benjamin  v.  Benjamin,  iii,  51;  iv, 

24. 
Benjamin  v.  Dockham,  iii,  55,  87. 
Bennett  v.  Bennett  (N.  J.),  xiv,  10. 
Bennett   v.   Bennett    (N.    Y.),    ii, 

5,  45;  iii,  22. 
Bennett  v.  Davis,  vii,  1. 
Bennett  v.  Packer,  vi,  44. 
Be  Benton,  xiv,  12,  37;  xv,  33. 
Benzig  v.  Steinway,  xix,  34. 
Berdos  v.  Tremont  &  Suffolk  Mills, 

xviii,  36. 
Berger  v.  Jacobs,  ii,  42;  iii,  21;  iv, 

35. 


Bergey's  Appeal,  v,  34. 

Bergh  v.  Warner,  iii,  50,  62,  69,  72, 

89. 
Bernard  v.  Merrill,  xi,  92. 
Bernardo  v.  McHugh,  xiv,  13. 
Bernhamer  v.   Miller,  xiv,  64. 
Bender  v.  Cabot  Mfg.  Co.,  xvi,  28. 
Berry   v.   Donovan,   sec.    156;    xvi, 

16,  22. 
Berry  v.  Johnson  xiv,  50. 
Besant  v.  Wood,  v,  17. 
Be  Besondy,  iii,   81;   xiii,  21;   xv, 

57. 
Bestor  ▼.  Hickey,  xi,  76. 
Bethany  Hospital  Co.  v.  Hole,  xii, 

7. 
Bethel  v.  Hillyard,  i,  37. 
Betser  v.  Betser,  ii,  45. 
Betts  v.  Betts,  ix,  32. 
Bevier  v.  Galloway,  iii,  55,  63,  87, 

90. 
Bibb  v.  State,  iv,  22. 
Bickerstaff  v.  Marlin,  xii,  50;  xiv, 

59. 
Bigaouette  v.  Paulet,  ii,  29,  30. 
Bigelow  v.  Grannis,  xi,  75. 
Bigelow  v.  Hubbard,  vi,  18,  36,  39. 
Billing  v.  PUcher,  iii,  77,  90. 
Billings  v.  Billings,  ix,  32. 
Binford  v.  Johnston,  xiii,  2. 
Binnerman  v.  Weaver,  iv,  27,  28. 
Birch  v.  Linton,  xi,  80. 
Birmingham  B.  Co.  v.  Baird,  xvii, 

59. 
Birmingham      Water      Works      v. 

Hume,  iii,  17,   20,  24. 
Bishop  v.  Bishop,   ii,   9. 
Bishop  v.  Banney,    xvii,    17. 
Black  v.  Carrolton  B.  Co.,  xiii,  1. 
Black  v.   Clements,  iii,   63,  93. 
Blacklaw8  v.  Milne,  xiv,  26. 
Blades  v.  Fell,  iii,  54. 
Blaechinska    v.     Howard     Mission, 

ii,  25. 
Blagge  v.  Hsley,  xiii,  9,  10,  11. 
Blake  v.  Leigh,  xiv,  46. 
Blake  v.  Pegram,  xv,  45,  52. 
Blakely  v.   Sousa,  xvii,  45. 


TABLE  OF  CASES 


483 


Bland  v.  Dawes,  vii,  5. 
Blandford  v.  Blandford,  ix,   28. 
Bligh  y.  Biddeford  B.  Co.,  xiii,  4. 
%Uoom  v.   Burdick,  xi,  94. 
Bloxam  v.  Elslee,  xvii,  52. 
Blumenthal  v.  Craig,  xi,  92. 
Blomenthal  v.   Shaw,  xvi,  24. 
Blythe  v.  Ayres,  xii,  3. 
Boater  v.   Cummins,  xvi,  2. 
Board    of    Guardians    v.    Shutter, 

xiv,  35. 
Board  of  Trade  v.  Hayden,  v,  9. 
Bobo  v.  Bryson,  xii,  48. 
Bogan  v.  Carolina  Central  B.  Co., 

xix,  9. 
Bohn  Mfg.   Co.  v.  Hollifl,  xvi,  23. 
Boisseau  v.  Boisseau,  xv,  26. 
Boland  v.  CNeil,  v,  11,  20. 
Bolger  v.  Boston,  ii,  43. 
Be  Bolton,  xiv,   35,  36;   xv,   26. 
Bond  v.  Bond,  ii,  14. 
Bond  v.  Conway,  iii,   26. 
Bonney  v.  Perham,  iii,  55,  93. 
Bool  v.  Mix,   21. 
Booth  v.  Burgess,  xvi,  20. 
Booth   v.    National   India   Bubber 

Co.,  xvi,  25. 
Booth  v.  Wilkinson,  xv,  42. 
Booze  v.  Pacific  B.  Co.,  xvii,  31. 
Boozer  v.  Addison,  iii,  27. 
Borden  v.  Jenks,  vi,  46. 
Borgess  v.  Bichards,  v,  7. 
Borgnis  v.  Falk  Co.,  xx,   19. 
Borland  v.  Marshall,  vi,  5. 
Boruff  v.  Stipp,  xv,  5. 
Botsford  v.  Wilson,  iv,  5. 
Botts  v.  Gooch,  v,  31;  vii,  3,  8. 
Bowen  v.   Illinois  Central  B.   Co., 

xvii,   56,   59. 
Bowman  v.  Little,  xii,  6. 
Bowers  v.  Hutchinson,  v,  21,  23. 
Bowie  v.  Stonestreet,  v,  1,  12,  44. 
Bowles  v.  Bingham,  xii,   7. 
Box  v.  Lanier,  vi,  13. 
Ex   parte  Boyce,   xvi,   30. 
Boyce  v.  Boyce,  ii,  11. 
Boyd  v.  Bird,  xiii,   10. 
Boyd  v.  De   La   Montagne,   v,   32. 


Boyd  v.  Glass,  xiv,  40. 
Boyden  v.  Boyden,  xi,  78. 
Boyer  v.  East,  xv,  20. 
Boyes'   Estate,  xv,   54. 
Boykin  v.   Boykin,  xii,   8. 
Boynton  v.   Dyer,  xv,  43,  48. 
Boynton   v.    Miller,    v,   43. 
Bozeman  v.  Browning,  xi,  41. 
Braceville  Coal  Co.  v.  People,  xvi, 

35. 
Bradburn  v.   Wabash  B.   Co.,  xix, 

14. 
Bradley  v.   Pratt,   xi,   28,  31. 
Bradley    v.    Sattler,    xiii,    18. 
Bradley  v.  State,  ii,  21. 
Be  Brady,  xiv,  37. 
Bragg  v.   Wiseman,  vi,  4. 
Braiden  v.  Mercer,  xv,  46. 
Bramberry's  Estate,  v,  39. 
Brand  v.  Brand,  iii,  83. 
Branson  v.   Branson,  ix,  31. 
Braswell  v.  Downs,  xv,  30. 
Braun  v.  Braun,  ix,  15. 
Bray  v.  Brumsey,  xiv,  55. 
Brazil  v.   Moran,  iii,  43. 
Be  Bread,  xvi,  32. 
The  Breadalbane  Case,  i,  20. 
Breckenridge  v.  Ormsby,  xi,  41. 
Breed  v.  Judd,  xi,  57,  59,  60. 
Breeding  v.  Davis,  iii,  5;  vi,  2. 
Brennan   v.    United   Hatters,    xvi, 

20. 
Bresee  v.  Stanly,  xi,  74,  76. 
Brewer  v.  Brewer,  ii,  14. 
Brewer   v.   Bowersox,  v.   39. 
Breyer  v.  State,  xvi,  35. 
Brice  v.  Nash  Burton  Salt  Co.,  xix, 

37. 
Bridger  v.  Asheville  B.  Co.,  xiii,  2. 
Bridges  v.  Hales,  xiv,  31. 
Be  Brigg's  Will,  xiv,  33. 
Brisbin  v.  Huntington,  xiii,  29. 
Bristor  v.  Chicago  B.  Co.,  xii,  45. 
Britton  v.  Turner,  sec.  166;  xvii,  9. 
Broadstreet  v.  Broadstreet,  ix,  12. 
Brock  v.  State,  xii,  2. 
Bromberg  v.    Evans   Laundry  Co., 

xviii,  36. 


484 


TABU  OF  CAflBB 


Brooke  v.  Logan,  xv,  1. 
Brooke  v.  Cotton,  xvii,  7. 
Brookfield  v.  Allen,  iii,  92. 
Brookfield  v.  Warren,  iii,  81. 
Brooks  v.  Austin,  v,  5. 
Broughel  v.  So.  N.  E.  Tel.  Co.,  xiii, 

6. 
Brow  v.  Brightznan,  zii,  32. 
Be  Brown,  xv,  50. 
Brown's    Appeal    (Conn.),    vi,    24, 

53;   viii,  9. 
Brown's  Appeal   (Pa),  xv,  58. 
Brown's  Estate,  v,  34. 
Brown  v.  Ackroid,  iii,  78. 
Brown  v.  Brown  (Md.),  iii,  86. 
Brown  v.  Brown   (Mass.),  v,  31. 
Brown  v.  Brown  (121  N.  C.  8),  ii, 

45;   viii,  28. 
Brown  v.  Brown  (124  N.  C.  19),  ii, 

37. 
Brown  v.   Chicago   B.   Co.,  xiii,   5. 
Brown  v.  Crafts,  vi,  57. 
Brown  v.  Crown  Gold  Milling  Co., 

xvii,  30. 
Brown  v.  Fifield,  iv,  34. 
Brown  v.  Jacob,  xvi,  23. 
Brown  v.  Kemper,  iv,  38. 
Brown  v.  Lindsay,  iii,  9. 
Brown  v.  Salt  Lake  City,  xvii,  63. 
Brown  v.  Slater,  v,  1. 
Brown  v.  Smith,  xii,  32. 
Brown  v.  Snell,   xv,   43. 
Brown  v.  Spalding,  ii,  33. 
Browning  v.  Headley,  iii,  36. 
Browning  v.  Jones,  ii,  29. 
Brownson  v.  Weeks,  iv,  8. 
Bruce    v.    Central    M.    E.    Church, 

xvii,  65. 
Brunnell  v.  Carr,  iii,  47. 
Bryan  v.  Batcheller,  vi,  50. 
Bryan  v.  Lyon,  xv,  3. 
Bryant  v.  Bich,  xvii,  59. 
Bube  v.  Birmingham  B.  Co.,  xiii,  1. 
Buch  v.  Anthony,  v,  19. 
Buchanan  v.  Duncan,  v,  5. 
Buckingham,  Earl  of  v.  Drury,  sec. 

69;   vi,  38. 
Be  Buckler,  xiv,  51. 


Buckwalter  v.  Bradley,  xvii,  10. 
Buerfening  v.    Buerfening,   ix,   23. 
Buffington  v.   Buifington,  v,  3. 
Bullard  v.  Briggs,  vi,  20. 
Bullock  v.  Knox,  xii,  7. 
Bunnell  v.  Bunnell,  xv,  32. 
Bunnell  v.  Greathead,  ii,  33. 
Burcher  v.  People,  xvi,  33. 
Be  Burdick,  xiv,  45. 
Burke  v.   Davis,  xix,   18. 
Burke  v.  Norwich  B.  Co.,  sec.  203; 

xx,    1. 
Burkett  v.  Trowbridge,  iii,  91. 
Burkholder's  Appeal,  v,  12. 
Burleigh  v.  Coffrin,  iii,  5,  12,  19. 
Burley  v.  Russell,  xi,  39. 
Burlington  v.  Fosby,  xiii,  28. 
Burnard  v.  Haggis,  xi,  86. 
Burnett  v.  Burkhead,  ii,  37. 
Buraey  v.  Savannah  Grocery  Co.,  v, 

9. 
Burns  v.  Cooper,  xv,  23. 
Burnside  v.  Peterson,  xviii,  11. 
Burr  v.  Burr,  ix,  28. 
Burr  v.  De  La  Vergne,  xvii,  52. 
Burton  v.  Anthony,  xi,  22,  28,  30. 
Burton  v.  Belvin,  xiii,  33. 
Burton  v.  Marshall,  iv,  1. 
Bush  v.  Brackley,  vi,  5. 
Bushong  v.  Sector,  iv,  36. 
Butcher  Steel  Works  v.  Atchinson, 

xvi,  28. 
Butler  v.  Buck,   iii,  40. 
Butler  v.  Buckingham,  iv,  3;    viii, 

10. 
Butler  v.  Fitzgerald,  vi,  15,  18. 
Butler  v.  Frazee,  xix,  10. 
Butler  v.  Hubbard,  xvi,  2. 
Butler  v.  Legro,  xv,  45. 
Butler  v.  Bockland  St.  B.  Co.,  xix, 

9. 
Butler  v.  Townsend,   xviii,   12. 
Butler  v.  Winona  Mill  Co.,  xvii,  4. 
Butterfield  v.  Sawyer,  xii,  15. 
Buttlar  v.  Buttlar,  v,  11,  19,  21,  22, 

49. 
Buttlar  v.  Bosenblath,  v,  36. 


TABLE  OF  CASES 


485 


Buttner  v.  So.  Baltimore  Steel  Car 

Co.,  xviii,  20. 
Buxton  v.   Barrett,  iii,  84. 
Byars  v.  State,  xvi,  32. 
Byerlee  v.  Mendall,  xvii,  10. 
Byrd  y.  Boyd,  xvii,  20. 
Be  Bvrnes,  xiv,  46. 
Byrom  v.  Gunn,  xiv,  49. 

Gaden  v.  Farwell,  xvii,  43. 
Cain  y.  Ligon,  y,  32. 
Calder  y.  Bull,  vi,  29. 
Caldwell's  Succession,  xii,   18. 
Callagan  v.  Lake  Hopatcong,  xiii, 

2. 
Caller  v.  Patterson,  xvi,  4. 
Callis  y.   Merriweather,  ii,  35. 
Be  Callister's  Estate,  y,  1. 
Calvert  v.  Godfrey,  xv,  12. 
Camerlin  v.  Palmer  Co.,  iii,  58. 
Cameron  v.  Cameron,  vi,  57. 
Camp   y.   Pitman,  xiy,   25. 
Be  Campbell,  xiy,  15. 
Campbell  v.  Commonwealth,  xii,  22. 
Campbell  v.  English,   xiy,   33. 
Campbell  v.  Faxon,  xvii,  45. 
Campbell  v.  Scott,  xiy,  49. 
Campbell  v.  Stakes,   xi,   86. 
Campshure   v.    Standard  Mfg.   Co., 

xix,  14. 
Canaan  v.  Avery,  xii,  7. 
Canal  Bank  v.  Partee,  iv,  1. 
Candy  v.  Porter,  iii,  10. 
Cannon  v.  Alsbury,  xi,  23,  43. 
Cannon    v.   Grantham,   iii,   37;    iv, 

37. 
Cany  v.  Patton,  iii,  55,  56,  86. 
Carden  v.  Wright,  xiii,  11. 
Carey  v.  Berkshire  B.  Co.,  xiii,  4. 
Carey  v.  Mackey  v.  19,  22. 
Carleton  v.  Haywood,  iv,  38. 
Carleton  v.  Bivers,  iii,  28,  30. 
Carlisle  v.  Tuttle,  xiv,  58. 
Carmean  v.  Am.  Transportation  Co., 

xvii,  28. 
Carow  y.  Mowatt,  xi,  18. 
Carpenter  v.  Carpenter,  ix,   15. 
Carpenter  v.  Garrett,  vi,  2,  4. 


Carpenter  v.  Harris,  xiy,  57. 
Carpenter  v.  Osborne,  v,  22. 
Carpenter  v.  Sloane,  xiv,  56. 
Carr  v.  Clough,  xi,  46,  58,  63. 
Carr  v.  State,  xi,  13. 
Carris  v.  Carris,  i,  34. 
Be  Carroll's  Est.,  xii,  11. 
Carroll  v.  Bosley,  xv,  50. 
Carroll  v.  Lee,  vii,  1. 
Carse  v.  Beticker,  ii,  25. 
Carstens  v.  Hanselman,  iii,  63;  iv, 

10. 
Carter  v.  Carter,  iii,  33. 
Carter  v.  Dale,  vii,  17. 
Carter  v.  Howard,  iii,  93. 
Carter  v.  Tice,  xv,  44. 
Carthage  v.  Canton,  xii,  45. 
Cartwright  v.  McGown,  i,  19,  20. 

22,  23,  24. 
Be  Cass,  xiv,  66. 
Cassin  v.  Delaney,  iii,  42. 
Castree  v.  Shotwell,  vii,  3. 
Casttetter  v.  State,  xv,  46. 
Caswell  v.  Parker,  xi,  86. 
Catlin  v.  Haddox,  xi,  79. 
Caujole  v.  Perrie,  xii,  6. 
Central  B.  Co.  v.  Crosby,  xix,  4. 
Cetofonte  v.  Camden  Coke  Co.,  xviii, 

31. 
Chadboume  v.  Oilman,  v,  25. 
Chaddock  v.  Plummer,  xii,  35. 
Chadwick  v.  Dunham,  xiv,  41. 
Chaffee  v.  Chaffee,  v,  5;  vi,  39,  40. 
Chain  Belt  Co.  v.  Von  Spreckelson, 

xvii,  50. 
Chamberlin  v.  Chamberlin,  i,  21. 
Chamberlain  v.  People,  xii,  8. 
Chamberlain  v.   Milwaukee  B.   Co., 

sec.  203;  xx,  4. 
Chambers  v.  Perry,  xv,  8. 
Chambers   v.   Woodbury   Mfg.   Co., 

xviii,  33. 
Chamblee  v.  Baker,  xvii,  9,  15. 
Chandler  v.  Glover,  xi,  74,  75. 
Chandler   v.   Hollingsworth,  vi,   18. 
Chandler  v.   Simmons,  xi,  41,  56. 
Channon  v.  Sanford  Co.,  xviii,  9. 
Chanslor  v.  Chanslor,  xv,  41. 


486 


TABL1  OF  CASH 


Chapman  v.  Schroeder,  vi,  24. 
Chapman  v.  Tibbetts,  xv,  8. 
Chappell  v.  Nunn,  iii,  68. 
Ghapsky  v.  Wood,  xii,  38. 
Chase  v.  Hinkley,  xvi,  27. 
Ghastain  v.  Johns,  xii,  37. 
Cheek  v.  Bellows,  iii,  58. 
Gheeney   v.    Ocean   Steamship   Co., 

xviii,  31;  xix,  35. 
Chehak  v.  Battles,  zii,  13. 
Cheney  v.  Arnold,  i,  19. 
Cheney  v.  Boodhonse,  xv,  7. 
Cheshire  v.  Barrett,  xi,  78,  83. 
Chestnut  v.  Chestnut,  v,  49. 
Chestnut  v.  Tyson,  xv,  29. 
Chew  v.  Southwark,  vi,  5. 
Chicago  &  Alton  B.  Co.  v.  Logue, 

xi,  8. 
Chicago  v.  Mayor,  xiii,  8. 
Chicago  B.  &  Q.  B.  Co.  v.  Dunn,  iii, 

21. 
Chicago,  Milwaukee  &  St.  Paul  B. 

Co.  v.  Boss,  sec.  200. 
Chicago  B.  Co.  v.  Barber,  xviii,  7; 

xix,  36,  37. 
Chicago  B.  Co.  v.  Crothy,  xix,  6,  18. 
Chicago  B.  Co.  v.  Heerey,  xix,  13, 

14. 
Chicago  B.  Co.  v.  Miranda,  xix,  27. 
Chicago  B.  Co.  v.  Zwinecke,  xiii,  7. 
Chicago  Title  Co.  v.  Danforth,  vi, 

54. 
Child  v.  Boyd  Co.,  xvii,  24. 
Be  Chin  Mee  Ho,  xiv,  57. 
Chipley  v.  Atkinson,  xvi,  22. 
Choen  v.  Porter,  iii,  49. 
Choctaw  B.  Co.  v.  Jones,  xix,  7,  18. 
Choctaw  B.   Co.   v.   McDade,  xviii, 

14;  xix,  12,  13. 
Church  v.  Bull,  vi,  15,  42,  44. 
Church  v.  Church,  ix,  24. 
Cincinnati  B.  Co.  v.  Frye,  xviii,  6. 
Cincinnati  B.  Co.  v.  Gray,  xviii,  37. 
Ciriack   v.    Merchants    Woolen   Co. 

xviii,  32. 
Citizen's  St.  B.  Co.  v.  Twiname,  ii, 

25. 
Clancy  v.  Barker  (Fed.),  xvii,  60. 


Clancy  v.  Barker  (Neb.),  xvii,  60. 
Clapp  v.  Stoughton,  iii,  5;  iv,  33, 

34. 
Clark  v.  Bayer,  xiii,  1. 
Clark  v.  Burke,  iii,  79,  80. 
Clark  v.  Clark,  xv,  58. 
Clark  v.  Cox,  iii,  50,  52,  53. 
Clark  v.  Fitch,  xiii,  10. 
Clark  v.  Fosdick,  v,  21,  22. 
Clark  v.  Garfield,  xv,  38. 
Clark  v.  Gilbert,  xvii,  41,  42. 
Clark  v.  Gilmanton,  xi,  90. 
Clark  v.  Goddard,  xi,  24;  xvi,  2. 
Clark  v.  McCreary,  iii,  2. 
Clark  v.  No.  Pac.  B.  Co.,  xiii,  20. 
dark  v.  Patterson,   v,    10,   11;    xi, 

18. 
Clark  v.  Terry,  xvi,  28;  xvii,  3. 
Clark  v.  VanCourt,  xi,  56,  76. 
Be  Clarke,  xiv,  15,  46. 
Clarke  v.  Dannall,  xiv,  56. 
Clarke  v.  State,  xi,  2. 
Clarkson  v.  Hatton,  xii,  13,  15. 
Clay  v.  Shirley,  xii,  44;  xiii,  20. 
Clayton  v.  Adams,  v,  17. 
Clayton  v.  Aikin,  vi,  46. 
Clayton  v.   Warden,  i,  18. 
Clem  v.  Holmes,  xiii,  1L 
Clement  v.  Sigur,  xv,  30. 
Clements  v.  London  &  N.  W.  B.  Co. 

xi,  69. 
Cleveland  v.  Clements  Co.,  xvi,  32. 
Cloud  v.  Hamilton,  xii,  43,  45. 
Clouser  v.  Clapper,  ii,  28,  31. 
Clow  v.  Chapman,  ii,  45;  viii,  20,  21. 
Coburn  v.  Baymond,  xi,  58. 
Cochran  v.  Cochran,  ix,  29;  xii,  50. 
Be  Cochrane,  ii,  22. 
Cockrell  v.  Cockrell,  xix,  66. 
Coe  v.  Smith,  xvii,  41. 
Cofer  v.  Scroggins,  xii,  11,  15. 
Coffeyville   Vitrified   Brick   Co.    v. 

Perry,  xvi,  11. 
Coffin  v.  Bramlett,  xv,  42,  45. 
Coffin  v.  Dunham,  iii,  80. 
Coin  v.  Talge  Lounge  Co.,  xviii,  18; 

xix,  6,  7,  14. 
Ex  parte  Cole,  iv,  10. 


TABLE  OF  OASES 


487 


Cole  v.  Am.  Baptist  Home  Mis- 
sionary Society,  t,  7. 

Cole  v.  Cole,  i,  9. 

Cole  Mfg.  Co.  y.  Collier,  v,  36. 

Cole  v.  Seeley,   iii,   40;   iv,   37. 

Cole  v.  Shurtleff,    iii,    37;    iv,    37. 

Coleman  v.  Burr,  ii,  1,  25;  iii,  27. 

Coles  t.  Hart,  iv,  37. 

Collins  v.  Babbitt,  v,  44. 

Collins  v.  Harrison,   xviii,    16. 

Collins  v.  Mitchell,  iii,  87. 

Collins    v.    Price,    xvii,    26. 

Collins  v.  Russell,  vi,  4. 

Collins  t.  Ryan,  i,  27. 

Collins  v.  Yoorbees,  i,  21,  22. 

Colvin  v.  State,  xiv,  63. 

Colwell  v.  Waterbury,  xvii,  63. 

Combs   v.   Jackson,   xiv,  5,   6. 

Combs  v.  Young,  vi,  24,  29. 

Comes  v.  Lamson,  xvi,  28. 

Coombs  v.   Clements,   vi,   56. 

Commander  v.   Brazile,  xi,  39. 

Commonwealth  v.  Barry,    ii,    15. 

Commonwealth  v.  Burk,  iv,   21. 

Commonwealth  v.  Butler,   iv,    21. 

Commonwealth  v.  Call,  ix,   10. 

Commonwealth  v.  Carroll,  ii,  1, 
15,   17. 

Commonwealth  v.  Coyle,    xvi,    2. 

Commonwealth  v.  Daley,    iv,    21. 

Commonwealth  v.  Feeney,  iv,  21. 

Commonwealth  v.  Flaherty,    iv,    21. 

Commonwealth  v.  Graham,  xii,  45, 
50. 

Commonwealth  v.  Hamilton  Mfg. 
Co.,  xvi,  33,  37. 

Commonwealth  v.  Hartnett,    v,    40. 

Commonwealth  v.  Hearne,    xiv,    28. 

Commonwealth  v.  Hill,  ii,   18. 

Commonwealth  v.  Hopkins,  iv,  23. 

Commonwealth  v.  Kennedy,  ii,  15. 

Commonwealth  v.  Lane,  i,  37. 

Commonwealth  v.  Lee,  xv,  57. 

Commonwealth  v.  Lewis,  iv,  23. 

Commonwealth  v.  Little  John,  i,  25. 

Commonwealth  v.  Malone,  xii,   21. 

Commonwealth  v.  Manley,   iii,   25. 

Commonwealth  v.  McAfee,   ii,    21. 


Commonwealth  v.  Mead,  xi,  13. 
Commonwealth  v.  Murray,    xi,    24; 

xiii,  17. 
Commonwealth  v.  Neal,  iv,  20,  22. 
Commonwealth    v.  Parker,  xi,  1. 
Commonwealth  v.  Perry,  xvi,  37. 
Commonwealth  v.  Richards,    v,    18, 

19,  21,  23. 
Commonwealth  v.  Riley,  xv,  33. 
Commonwealth  v.  Shepherd,   xii,   7. 
Commonwealth  v.  Smith,  xiv,  10. 
Commonwealth  v.  Strangford,       iv, 

21. 
Commonwealth  v.  Tyron,  iv,  23. 
Commonwealth  v.  Welch,  iv,   21. 
Commonwealth  v.  Wood,   ii,   1,   16, 

17. 
Compton  v.  Bates,  iii,  53,  86. 
Compton  v.  Benham,  i,  20,  22. 
Comstock  v.  Green,  iii,  63. 
Conant  v.  Burnham,  iii,  33,  62,  76. 
Conant  v.  Conant,  ix,  24. 
Conboy  v.  Howe,  xii,  28. 
Concord  Bank  v.  Bellis,  iv,  11,  15. 
Condon  v.  Barr,  iv,  7. 
Cone  v.  Cone,  ii,  4. 
Conkey  v.  Dickinson,  xv,  50. 
Conn  v.  Coburn,  xi,  31. 
Connecticut   Mutual   Life   Ins.   Co. 

v.  N.  Y.  N.  H.  &  H.  B.  Co.,  xiii, 

4. 
Connely  Mfg.  Co.  v.  Wattles,  xvii, 

53. 
Connerat  v.  Goldsmith,  iii,  93,  94. 
Conney  v.  Smith,  vii,  19. 
Connor  v.  Ashley,  xi,  27. 
Connors  v.  Burlington  R.  Co.,  xiii, 

4. 
Conrad  ▼.  Abbott,  iii,  59. 
Conrad  v.  Lane,  xi,  39. 
Conroe  v.  Birdsall,  xi,  21,  39. 
Constable  v.  Rosener,  iii,  55,  87. 
Constantinides  v.  Walsh,  iii,  84. 
Continental  Natl.  Bank  v.  Strauss, 

»,  40. 
Conway  v.  Nicol,  ii,  31. 
Conway  v.  Reed,  xi,  84. 
Conway  v.  Wade,  xvi,  22.  A 


488 


TABLE  OF  GASES 


Be  Cook,  xii,  16. 
Cook  v.  Wood,  ii,  33. 
Cooke  v.  Beale,  xiv,  66. 
Cooke  v.  Newell,  iii,  80. 
Cooley  v.  Dewey,  xiii,  23. 
Cooney  v.  Woodburn,  vii,  17. 
Cooper  v.  Cooper,  ii,  25. 
Cooper  v.  Crane,  i,  25. 
Cooper  v.  McNamara,    xiii,    22. 
Cooper  v.  Strange   &   Warner  Co., 

zvii,  34. 
Cooper  v.  Sunderland,   zv,    17. 
Cooter  v.  Dearborn,  zv,  10. 
Coop  v.  Copp,  xiv,  63. 
Corbett  v.   Tottenham,  xiv,  46. 
Corbitt  v.  Poelnitz,  v,  17. 
Corcoran    v.    Delaware    Canal   Co., 

xviii,  30. 
Be  Cordova,  xiv,  48. 
Corey  v.  Corey,  xii,  46. 
Corn   Exchange  Bank  v.   Babcock, 

vii,   19. 
Cornwall  v.  Hoyt,  iii,  26. 
Corp  v.  Overton,  xi,  52,  57. 
Cory  v.  Cook,  xi,  26;  xii,  23,  25. 
Cossett  v.  Patton,  iii,  80. 
Cothran  v.  Lee,  iii,  63. 
Cotton  v.  Wolf,  xiv,  58. 
Cottrell  v.  Boothe,  xv,  2. 
Cottrell  v.  Chicago  B.  Co.,  xix,  4. 
County  Commissioners  v.  Hamilton, 

xiii,  18. 
Corsalle  v.  Weyerhauser,  xi,  21. 
Covington  St.  B.  Co.  v.  Parker,  xiii, 

2,   11. 
Cowdrey  v.  Cowdrey,  v,  32;  vi,  39, 

42. 
Cowell  v.  Phillips,  iii,  56. 
Cowls  v.  Cowls,  xiv,  15,  35,  62. 
Cox  v.  Bierden,  xvii,  29. 
Cox  v.  Boyce,  xv,  22. 
Cox  v.  Hoffman,  iii,  59. 
Cox  v.  Manvell,  xv,  9. 
Craft  v.  Holland,  iv,  7. 
Crafts  v.  Carr,  xi,  27. 
Craig  v.  Craig,  ix,  28. 
Craig  v.   Van   Bebber,  xi,   48,   50, 

56,  62. 


Craker  v.  Chicago  B.  Co.,  xvii,  58, 

59. 
Cralle  v.  Cralle,  vi,  51. 
Cramer  v.  Beford,  ii,  25;  iii,  28. 
Crane   v.   Crane,  i,   35. 
Cranston  v.  Crane,  iv,  26. 
Cranson  v.  Cranson,  xi,  57. 
Crater  v.  Crater,  v,  49. 
Creainger  v.  Welch,  xi,  48,  80. 
Cribb  v.  Kynoch,  sec.  203;  xix,  36; 

xx,  9. 
Crisfield  v.  Storr,  xi,  4,  6. 
Crittenden  v.  8chermerhorn,  iii,  86, 

90. 
Crocker  v.  Crocker,  ii,  46. 
Crocker  v.  Fox,  vi,  29. 
Crocker    v.    New    London    B.    Co., 

xvii,  57. 
Crooker  v.  Smith,  xiv,  65,  67. 
Cross  v.  Cross,  xii,  7. 
Cross  v.  Grant,  ii,  29,  32. 
Crum  v.  CBear,  v,  13. 
Crusoe  v.  Clark,  xvii,  1. 
Ex  parte  Crutchfield,  xiv,  67. 
Culmer  v.  Wilson,  viii,  28. 
Culp  v.  Standford,  xv,  48. 
Cumming  v.  Brooklyn  City  B.  Co., 

xiii,  1,  3. 
Cumming  v  Cumming,  ix,  24,  30. 
Cummings  v.   Cummings,  v,  3;   vi, 

39. 
Cummings  v.  Freedman,  v,  31. 
Cummington  v.  Belchertown,  i,  29. 
Cunningham    v.     Cunningham,     iii, 

60. 
Cunningham  v.  Irwin,  iii,  62. 
Cunningham    v.    Morrell,    xvii,    12, 

15. 
Cunningham  v.  Beardon,  iii,  82. 
Cunningham  v.  Seattle,  xvii,  63. 
Curd  v.  Dodds,  iii,  47. 
Curran  v.  Olson,  xvii,  60. 
Curry    v.    American    Freehold    Co., 

iv,  5. 
Curry  v.  Fulkinson,  iii,  25;  vi,  14. 
Be  Curser,  iv,  28. 
Curtin  v.  Patton,  xi,  21,  76. 
Curtiss  v.  McDougal,  xi,  62. 


TABLE  OF  OASES 


489 


dishing  v.  Adams,  iv,  33. 
Cutter  v.  Butler,  iv,  17. 
Cutter  v.  Gillette,  xvii,  37. 
Cutter  v.  Powell,   xvii,   10. 
Cutting  v.  Sherzinger,  zv,  54. 
Cwyler  v.  Wayne,  xiv,  57. 

Dallas  v.  Hollingsworth,  zi,  66. 
Dallemand  v.  Saalfeldt,  xix,  14. 
Dalrymple  v.  Dalrymple,  i,  37. 
Dalton  v.  Midland,  iii,  26. 
Dalton  v.  State,  ziii,  30. 
Dalzell  v.  Dueber  Watch  Case  Co., 

xvii,  53. 
Damron  v.  Commonwealth,  xi,  39. 
Dana  v.  Coombs,  xi,  83. 
Danforth  v.  Danforth,  ix,  17. 
Danile  v.  Petersburg  B.  Co.,  xvii, 

59. 
Daniels    v.  Benedict,  v,  23. 
Daniels    v.  Taylor,   vi,  49. 
Dannelli  v.  Dannelli,  i,  37. 
Barley  v.  Darley,  vii,  1. 
Darlington's  Appeal,  v,  11,  32. 
Darrigan  v.  N.  Y.  &  N.  E.  B.  Co., 

xviii,  14,  39. 
Daubert  v.  Western  B.  Co.,  xi,  8. 
Daughtry  v.  Thweatt,  xv,  22. 
Davidson  v.  Abbot,  xiii,  9. 
Davidson    v.  Koehler,  xiv,  32. 
Davidson  v.  Loughlin,  xvii,  30,  32. 
Davidson  v.  Wampler,  xv,  24. 
Davis  v.  Baugh,  xi,  16. 
Davis  v.  Dudley,  xi,  80,  82. 
Davis  v.  Harkness,  xv,  54. 
Davis  v.  Mason,  vi,  4,  6. 
Davis  v.  Maxwell,  xvii,  8. 
Davis  v.  Miller,  xi,  18. 
Davis,  v.  Newton,  iii,  35. 
Davis  v.  Bhame,   xv,    8. 
Davis  v.  Bailway,  xiii,   2,   5. 
Davis  v.  St.   Vincent  Institute,  iii, 

92. 
Davis  v.  Wetherell,  vi,  18,  20,  22. 
Davis  Coal  Co.  v.  Polland,  xix,  14, 

15. 
Davoue  v.  Fanning,  xv,  23. 
Davoust  v.  Alameda,  xvii,  63. 


Dawes  v.  Howard,  xv,  54. 

Ex  parte  Dawson,  xiv,  41. 

Day  v.  Burnham,  iii,  93. 

Dayton  v.  Deane,  xvii,  tf. 

Dean  v.  Met.  El.  B.  Co.,  v,  25,  30. 

Dean  v.  Soutten,  iii,  75. 

Deaner  v.  Deaner,  v,  44. 

Dearden  v.  Adams,  xi,  43,  66. 

De  Brauwere  v.  De  Brauwere,  iii, 

62,  75. 
Debenham  v.  Mellon,  iii,  52. 
Decell  v.  Lewenthall,  xi,  29,  30. 
Decker  v.  Decker,  iii,  88;  ix,  23. 
Decker  v.  Livingston,  iv,  34. 
Def ord  v.  Mercer,  xv,  20. 
Deforest 's  Appeal,  vi,  24. 
De  Francesco  v.  Barnum,  vi,  69. 
Be  De  Graffenried,  xiv,  55. 
De  Greayer  v.  Superior  Court,  xv, 

4. 
Deitzman  v.  Mullin,  ii,  34,  45. 
Delano  v.  Bruerton,  xii,  16. 
De  Lappe  v.  Sullivan,  xvii,  8. 
Delaware  County  v.  McDonald,  iii, 

92. 
Dellinger  v.  Folte,  xv,  10,  20. 
Delong  v.  Blodgett,  xix,  24. 
De    Manneville   v.    De    Manneville, 

xiv,  15. 
Demarest  v.  Terhune,  v,  12. 
Deming  v.  Williams,  sec.  69;  v,  31; 

vii,  3,  6. 
De  Minico  v.  Craig,  xvi,  13. 
Dempsey  v.  Dobson,  xvii,  54. 
Dempsey  v.  Sawyer,  xix,  8,  12. 
Denham  v.  Patrick,  xvii,  24. 
Dennis  v.  Clark,  xiii,  1,  3. 
Dennis  v.  Dennis,  ix,  22,  25. 
Dennison  v.  Page,  xii,  7,  8. 
Dent  v.  Dent,  ix,  28. 
Denver  B.   Co.  v.   Burehard,  xviii, 

14. 
Denver  B.  Co.  v.  Gannon,  xix,  16. 
Denver  B.  Co.  v.  Korgate,  xix,  16. 
Derocher   v.    Continental   Mills,  xi, 

52,  57,  68. 
Derosis  v.  Firland,  xvii,  28. 
De  Buiter  v.  De  Buiter,  v,  11. 


490 


TABLE  OF  CASES 


Deasrant  v.  Cerillos  Coal  Co.,  xviii, 

13;  xix,  10. 
Des  Moines  Ins.   Co.   v.   Mclntire, 

Deanoyer  v.  Jordan,  v,  5. 
Despain  v.  Wagner,  v,  30. 
Desribes   v.    Wilmer,    xiv,   30,   31, 

42. 
De  Thoren  v.  Attorney  General,  i, 

21,  24. 
Detriek  v.  Migatt,  xi,  5. 
Devanbagh  v.  Devanbagh,  i,  12. 
Devendorf  v.  Emerson,  iii,  86. 
Devlin  v.  Smith,  xviii,  12. 
Dewall  v.  Covenhoven,  iii,  33. 
Be  Dewey,  xi,  17,  24. 
Dewitt  v.  Dewitt,  vi,  54. 
De  Wolf  v.  Ford,  xvii,  60. 
Di  Bari  v.  Bishop   Co.,  xviii,  24; 

xix,  11. 
Dibble  v.  Dibble,  xiv,  55. 
Dibble  v.   Hotton,  v,  31,  see,  69; 

viii,  10,  11. 
Dice  v.  Joliet  Mfg.  Co.,  xvii,  52. 
Dickerson  v.  Bowen,  xiv,  52,  54. 
Dickey  v.  Idnscott,  xvii,  25. 
Dickinson's  Appeal,  xiii,  23,  25. 
Dickinson  v.  Boston,  xvii,  63. 
Dickinson  v.  Waldron  xvii,  61. 
Dickinson  v.  Winchester,  xii,  51. 
Dickson  v.  Frisbee,  xvi,  27. 
Diefenback  v.  Stark,  xvii,  11,  14. 
Dieringer  v.  Meyer,  xvii,  22. 
Dietrich  v.  Northampton,  xi,  10. 
Dill  v.  Marmon,  xviii,  40;  xix,  26. 
Di  Lorenzo  v.  Di  Lorenzo,  i,   28, 

36. 
Dimond  ▼.  Sanderson,  v,  13. 
Dimmock  v.   Atkinson,  vii,   1. 
Disbrow  v.  Durand,  xvi,  4. 
Ditson  v.  Ditson,  i,  5;  vi,  58. 
Dix  v.  Bankin,  sec.  203;  xx,  6. 
Dixon  v.   Amerman,  ii,   1. 
Dobbin  v.  Hubbard,  vii,  9,  15,  16. 
Dobbin  v.  Richmond  B.  Co.,  xviii, 

40. 
Dockham  v.  Smith,  xvii,  18. 
Be  Dodge,  xv,  13. 


Dodge  v.  Cole,  xv,  12. 

Doe  v.  Brown,  iii,  10,  11. 

Doe  v.  Doe,  ix,  27. 

Doe  v.  Boe,  ii,  46. 

Doeme  v.  Doeme,  ix,  31. 

Doherty  v.  Schipper,  xvii,  28,   31, 

33. 
Dolph  v.  Hand,  xi,  82. 
Donahue   v.    Buck,   xviii,    12;    xix, 

34. 
Donahue  v.  Hubbard,  v,  29,  36. 
Donnelly  v.  Strong,  i,  31. 
Donnington  v.  Mitchell,  vi,  13. 
Donovan  v.  Farris,  xix,  36. 
Doran  v.  Thomsey,  xii,  36. 
Doremus  v.  Henneasy,  xvi,  18,  22, 

23. 
Dorrance  v.  Scott,  iv,  1. 
Dorsey  v.  Goodenow,  iii,  79. 
Dorsey  v.  Sheppard,  xiv,  30. 
Doty  v.  Hubbard,  xv,  10. 
Dougherty  v.  Dobson,  xix,  1L 
Douglas  v.  Merchants  Ins.  Co.,  xvii, 

2. 
Douglas  v.  Ferris,  xv,  44. 
Be  Dow,  xv,  41. 
Dow  v.  Eyester,  iii,  79. 
Downes   v.    Harper    Hospital,   xvii, 

64. 
Downin  v.  Sprecher,  xv,  14. 
Downing  v.  Jones,  ii,  32. 
Be  Doyle,  xiii,  30. 
Dozier  v.  Talson,  vi,  2,  4. 
Drenan  v.  Douglas,  xi,  6. 
Drude  v.  Curtiss,  xi,  53. 
Drum  v.  Drum,  v,  49. 
Drury  v.  Drury,  vi,  38. 
Drury  v.  Foster,  iv,  5. 
Dube  v.  Beaudry,  xi,  58. 
Duberstein  v.  Duberstein,  ix,  26,  28. 
Dubois  v.  Jackson,  iii,  2. 
Duffies  v.  Duffies,  ii,  46. 
Dugan  v.  Anderson,  xvii,  22. 
Dukes  v.  Spangler,  iv,  5;  v,  29. 
Dukes  v.  State,  xii,  21. 
Dumphy  v.  N.  Y.  N.  H.  &  H.  B.  Co., 
ix,  2. 


Duncan  v.  Baker,  xvii,  10. 


TABLE  OF  GASES 


491 


Duncan  v.  Duncan,  i,   19,  20. 
Duncan  v.  Johnson,  iii,  2. 
Dundas  v.  Hitchcock,  vi,  19. 
Be  Dunlap,  ziv,  41,  42. 
Dunlap  v.   Linton,  ziii,  9. 
Dunn  v.  Crichfield,  zvii,  17. 
Dnnn  v.  Lancaster,  iii,  25. 
Dunn  v.  Sargent,  iii,  2. 
Dnnton  v.  Brown,  zi,  41. 
Durando  v.  Durando,  vi,  17. 
Durant  v.  Bitchie,  iv,  11,  12,  13. 
Durdeno  v.  Amperse,  v,  30. 
Dnrkee  v.   Central  Pacific  B.   Co., 

ziii,  1. 
Duryea  v.  Bliven,  v,  21. 
Dutcher  v.  Dutcher,  iz,  33. 
Duvall  v.  Farmers  Bank,  iii,  36. 
Dwelly  v.  Dwelly,  viii,  25. 
Dwinelle  v.  N.  Y.  Central  B.  Co., 

zvii,  59. 
Be  Dyer,  ziv,  55. 
Dyerson   v.   Union   Pacific   B.   Co., 

ziz,  2,  9. 

Eagon  v.  Eagon,  ii,  37. 

Eames  v.   Sweetser,  iii,  72. 

Earl  v.  Dresser,  zv,  33. 

Earle  v.  Beed,  zi,  32. 

Earp  v.  Taylor,  zvii,  11. 

East  Line  B.  Co.  v.  Scott,  zvi,  29. 

Eastwood  v.  Kenyon,  iv,  6. 

Eaton  v.  Eaton,  i,  21. 

Eaton  v.  Hall,  zi,  86. 

Eaton  v.  Whitaker,  iii,  9. 

Eckert  v.  Long  Island  B.  Co.,  ziz, 

5. 
Eden  v.  People,  zvi,  35. 
Eden  v.  Louisville  B.  Co.,  ziii,  4. 
Edgecomb  v.  Buckhart,  zvii,  1. 
Edgerly  v.  Shaw,  zi,  74. 
Edgerton  v.  Thomas,  iv,  24. 
Edgerton  v.  Wolf,  zi,  46. 
Edmiston  v.  Smith,  iii,  93. 
Edwards  v.  Kelly,  ziv,  25. 
Edwards  v.   Seaboard  B.  Co.,  zvi, 

25. 
Edwards  v.  Sheridan,  iii,  26. 
Edwards  v.  Wessinger,  iii,  43. 


Egbert  v.  Greenwalt,  ii,  30;  zii,  8. 
Eichelberger's  Appeal,  zv,  37,  39. 
Eichorn   v.    New   Orleans   B.    Co., 

•  •  •         mm 

ziii,  5. 
Eighmy  v.  Union  Pac.  B.  Co.,  zvii, 

64. 
Be  Eight  Hour  Law,  zvi,  30. 
Eikenbury  v.  Eikenbury,  iz,  33. 
Ela  v.  Ela,  zv,  43. 
Elaterite  Paint  Co.  v.  Frost,  zvii, 

49. 
Eldridge  v.  Bowe,  zvii,  11,  13. 
Eliason  v.  Bronnenburg,  zv,  22. 
Eliason  v.  Draper,  ii,  45. 
Elibank  v.  Montolieu,  iii,  31. 
Ellah  v.  Leigh,  v,  17. 
Elliott  v.  Horn,  zi,  22. 
Elliott  v.  Waring,  iii,  36. 
Ellis  v.  Atkinson,  vii,  1. 
Ellis  v.  Cary,  zvi,  6. 
Ellis  v.  Soper,  zv,  57. 
Ellis  v.  United  States,  zvi,  32. 
Ellsworth  v.  Hopkins,  v,  10. 
Ellwood  v.  Northrop,  zv,  18. 
Elmendorf  v.  Lockwood,  vi,  19. 
Elmer  v.  Locke,  ziz,  19. 
Elmgren  v.   Chicago  B.   Co.,  zviii, 

29. 
Elrod  v.  Lancaster,  zv,  23. 
Elwell  v.  Boper,  zvii,  1. 
Emerson  v.  Spicer,  ziv,  5;  zv,  25. 
Emery  v.  Steckel,  zvii,  35. 
Emmens  v.  Elderton,  zvii,  27. 
Emmons  v.  Stevane,  iii,  42. 
Emory  v.  Gowen,  ziii,  10. 
Employing  Printers   Club   v.   Bios- 

ser  Co.,  zvi,  23. 
Matter  of  England,  ziv,  15. 
Englebert  v.  Trozell,  zi,  21,  27,  50, 

56. 
Englehart  v.  Tung,  iii,  81. 
English  v.  Amidon,  zviii,  11. 
English  v.  McNair,  iv,  28,  29. 
Be  English  Joint  Stock  Bank,  zvii, 

46. 
Be  Ensign,  vi,  52. 
Epperson   v.    Nugent,   zi,   27;    zv, 

52. 


492 


TABLE  OP  GASES 


Erdman  v.  Mitchell,  xvi,  20. 

Erickson  v.  Sorby,  xvii,  17. 

Erie  B.  Go.  v.  Kane,  xviii,  29. 

Erving  v.  Ingram,  xvii,  19. 

Erwin  v.  Garner,  xv,  13. 

Esberg-Gunst  Cigar  Go.  v.  Port- 
land, xvii,  63. 

Estop  v.  Commonwealth,  ii,  8. 

Eureka  Go.  v.  Edwards,  xi,  56,  58. 

Evans  v.  Crawford  Ins.  Co.,  iii,  57; 
iv,  24. 

Evans  v.  People,   xi,   3. 

Evans  v.  Pearce,  xv,  56. 

Evans  v.  Secrest,  iii,  20. 

Evans  v.  State,  xii,  9. 

Evans  v.  Webb,  vi,  42. 

Evers  v.  Krouse,  xii,  37. 

Ewing  v.  Helm,  iii,  14. 

Ewingdale  v.  Biggs,  iii,  13. 

Exchange  Bank  v.  Babcock,  vii,  15. 

Fabre  v.  Golden,  iii,  32. 
Farmer  v.  Farmer,  v,  14,  31. 
Fanner's   NatL   Bank  v.   Wallace, 

v,  38. 
Farnham  v.  Pierce,  xiv,  15. 
Farrell  v.  Patterson,  iii,  2. 
Farrer  v.  Clark,  xiv,  49. 
Farrigan  v.  Pevear,  xvii,  64. 
Farrington  v.  Secor,  xiv,  66. 
Farrow  v.  Farrow,  v,  34;  vi,  61. 
Farwell  v.  Boston  &  Wore.  B.  Co., 

sec.  198,  201,  203. 
Faulkner  v.  Davis,  xv,  12. 
Fawcett  v.  Fawcett,  v,  44. 
FendaH  v.  Goldsmid,  ii,  2. 
Feneff  v.  N.  Y.  C.  &  H.  B.  Co.,  ii, 

43 
Fenn  v.  Bancroft,  xvi,  2. 
Fenner  v.  Lewis,  iv,  24. 
Fenton  v.  Beed,  i,  15,  16,  18. 
Ferguson  v.  Bobo,  xi,  39. 
Ferguson  v.  Brooks,  iii,  49. 
Ferguson  v.  Collins,  iii,  37. 
Ferguson  v.  Crawford,  x,  1. 
Ferguson  v.  Jones,  xii,  11, 14. 
Ferguson  v.  Lowrey,  xv,  36,  40,  44. 
Ferguson  v.  Neilson,  iii,  47. 


Ferguson  v.  Tweedy,  vi,  2,  4. 
Ferlat  v.  Gojon,  i,  26. 
Ferneau  v.  Whitf  ord,  xv,  34. 
Fernster  v.  Mover,  xv,  4. 
Fessenden  v.  Jones,  xv,  27. 
Fetrow  v.  Wiseman,  xi,  72. 
Ficklin  v.  Bixey,  vi,  28. 
Fidelity  &   Deposit   Co.   v.   Freud, 

xv,  40. 
Field  v.  Peoples,  xv,  22. 
Field  v.  Schieffelin,  xv,  9. 
Fightmaster  v.  Beardsley,  iv,  34. 
Filer  v.  N.  Y.  Central  B.  Co.,  v,  35. 
Filker  v  Emerson,  iii,  58;  iv,  24. 
Finch  v.  Finch,  xii,  33. 
Finn  v.  Adams,  xii,  27. 
Finney  v.  State,  xiv,  66. 
Fire  Ins.  Patrol  v.  Boyd,  xvii,  64 
First  NatL  Bank  v.  Shaw,  iv,  1. 
Fish  v.  McCarthy,  xv,  27. 
Fisher  v.  Bernard,  i,  7. 
Fisher  v.  Fisher,  ix,  28,  31,  32,  33. 
Fisher  v.  Koontz,  v,  7. 
Fisk  v.  Gushman,  v,  31,  34. 
Fisk  v.  Fisk,  i,  31. 
Fiske  v.  Enders,  xvii,  56. 
Fiske  v.  People,  xvi,  32. 
Fitch  v.  Brainard,  iv,  16,  17;  viii, 

7,  11. 
Fitch  v.  Martin,  xvii,  2. 
Fitts  v.  Hall,  xi,  89. 
Fitzgerald   v.    Conn.    River    Paper 

Co.,  sec.  197,  xviii,  11. 
Fitzgerald  v.  Quann,  iii,  49. 
Fitzgibbon  v.  Lake,  xv,  19. 
Flandermeyer  v.  Cooper,  ii,  47;  viii, 

28. 
Flanner  v.  Butler,  v,  34. 
Flannery  v.  Bohrmayer,  iii,  16. 
Flannigan  v.  Howard,  xii,  14,  15. 
Fleet  v.  Perrins,  iii,  26. 
Flesh  v.  Lindsay,  iii,  42. 
Fletcher  v.  Monroe,  vi,  51. 
Fletcher  v.  Parker,  xi,  90. 
Fletcher  v.  Wakefield,  v,  31. 
Flight  v.  Bolland,  xi,  44. 
Flike  v.  B.  &  A.  B.  Co.,  xviii,  24; 

xix,  35. 


TABLE  OF  OASES 


493 


Floody  v.  Chicago  B.  Co.,  xix,  23. 
Flynn  v.  Messenger,  iii,  50,  65,  94. 
Folds  v.   Allardt,   xi,   36. 
Foley  v.  Mutual  Life  Ins.  Co.,  xiv, 

5. 
Fonda  v.  Van  Home,  xi,  20;  xiv,  8. 

16,   21. 
Foot  v.  Card,  ii,  45. 
Foote  v.  Niekerson,  v,  15,  18,  20. 
Forbes  v.  Bernard,  xv,  43. 
Forbes  v.  Ware,  xv,  42. 
Ford  v.  Fitchburg  B.  Co.,  xix,  30. 
Ford  v.  Phillips,  xi,  79. 
Forster  v.  Fuller,  xv,  27. 
Fort  Wayne  B.  Co.  v.  Haberkora, 

xvii,  52. 
Fort  Wayne  Traction  Co.  v.  Cros- 

bie,  xviii,  21. 
Forsyth  v.  Barnes,  iv,  4. 
Forwood  v.  Forwood,  v,  6,  7. 
Fosburg  v.  Bogers,  xii,  13. 
Foes  v.  Hartwell,  xii,  31. 
Foster  v.  Bedfield,  ix,  33. 
Foster  v.  State,  xii,  21. 
Foster  v.  Wilcox,  iv,  5,  6. 
Fowle  v.  Torrey,  v,  10,  11. 
Fowler  v.  Chichester,  iii,  49. 
Fowler  v.  McLaughlin,  xiv,  59. 
Fowler  v.  Shearer,  iv,  13,  24. 
Fowler  v.  Trebein,  v,  26. 
Fox  v.  Chicago  B.  Co.,  xvi,  7. 
Fox  v.  Davis,  v,  19. 
Fox  v.  Jones,  v,  31;  vii,  6. 
Fox  v.  Oakland  B.  Co.,  xiii,  8. 
Frankel  v.  Frankel,  v,  11,  47,  49. 
Franklin's  Appeal,  iii,  44;  iv,  38. 
Franklin  v.  Foster,  iii,  93. 
Franklin  v.  Franklin,  ii,  9;  ix,  17. 
Fratani  v.  Coslani,  ii,  35. 
Frazier  v.  Jeakins,  xv,  18,  23. 
Frazier  v.  Steenrod,  xv,  15,  17. 
Freeland  v.  Freeland,  vi,  39. 
Freeman's  Appeal,  iv,  4. 
Freeman  v.  Boland,  xi,  86. 
Freeman  v.  Bourne,  xvii,  24. 
Freeman  v.  Bridges,  xi,  30. 
Freeman  v.  Bobinson,  xii,  24. 
Freethy  v.  Freethy,  v,  50. 


French  v.  Currier,  xv,  40. 
Freto  v.  Brown,  iii,  81. 
Fretz  v.  Both,  v,  34. 
Friesner  v.  Symonds,  xiii,  30. 
Fritts  v.  Fritts,  ix,  17. 
Fritz  v.  Fernandez,  v,  31,  32. 
Frolich  v.  Dispar,  xvii,  48. 
Frost  v.  Frost,  i,  27. 
Frost  v.  Willis,  iii,  91. 
Frounfelker    v.    Delaware    B.    Co., 

xviii,  26. 
Fry  v.  Drestler,  ii,  29. 
Fry  v.  Fry,  iii,  33. 
Fuchs  v.  Koerner,  xvii,  34. 
Fulgham  v.  State,  ii,  21. 
Fuller  v.  McHenry,  v,  9. 
Fuller  v.  Naugatuck  B.  Co.,  iii,  26; 

iv,  35. 
Fuller   v.    Peninsular   White   Lead 

Works,  xvi,  25. 
Fuller  v.  Bice,  xvii,  3. 
Fuller  &  Johnson  Co.  v.  Bartlett, 

xvii,  54. 
Fulton  v.  Fulton,  xii,  33;  xiii,  22. 
Fulton  v.  Boosevelt,  xi,  90. 
Funk  v.  Bentschler,  xv,  10. 
Furgeson  v.  Jones,  xii,  12. 
Furlong  v.  Hyson,  iii,  93. 
Furlong  v.  N.  Y.  N.  H.  &  H.  B. 

Co.,  xviii,  22,  27. 
Furman  v.  Van  Sise,  xyi,  19. 
Furrow  v.  Athey,  v,  25. 
Be  Fynn,  xiv,  15. 

A.  H.  G.'s  Petition,  xii,  12. 
Gabriel  v.  Bank  of  Suison,  xvii,  2. 
Gaffney  v.  Hayden,  xi,  43,  66. 
Gafford  v.  Dunham,  iii,  93. 
Gage  v.  Beed,  iv,  27. 
Gahn  v.  Darby,  ii,  9. 
Gaines  v.  Poor,  v,  19. 
Gaines  v.  Spann,  xiv,  31. 
Gall  v.  Gall,  i,  17,  24. 
Gallagher  v.  Gallagher,  vi,  54. 
Galligan    v.    Woonsocket    B.    Co., 

xui,  1. 
Galloway  v.  McPherson,  iii,  83. 
Galusha  v.  Galusha,  v,  19,  22. 


494 


TABLE  OF  CASKS 


Galveston  B.  Co.  v.  Gormley,  xviii, 

26. 
Calvin  v.  Prentice,  xvii,  3. 
Gandell  v.  Pontigny,  xvii,  26. 
Garcia  v.  Garcia,  i,  37. 
Gardner  v.  Beacon  Trust  Co.,  xv,  9. 
Gardner  v.  Gardner,  ix,  26,  27,  28. 
Garforth  v.  Bradley,  iii,  26. 
Garland  v.  Loving,  xv,  14. 
Garland  v.  Pamplin,  vii,  7,  9,  10, 

12. 
Garrett  v.  Vaughn,  vi,  43. 
Garretson  v.  Appleton,  iii,  27. 
Garver  v.  Miller,  v,  19,  23. 
Garvin  v.  Burton,  xi,  22. 
Gates  v.  Madeley,  iii,  26. 
Gatewood  v.  Gatewood,  vi,  18. 
Gault  Lumber  Go.  v.  Pyles,  xv,  ii. 
Gay  v.  Sogers,  iv,  34. 
Gaynor  v.  Jones,  xvii,  25. 
Gebb  v.  Bose,  v,  27. 
Gelzer  v.  Gelzer,  v,  5. 
Gerard  v.  Pierce,  iv,  32. 
Gernerd  v.  Gernerd,  ii,  45. 
Giblan    v.    National    Amalgamated 

Union,  xvi,  22. 
Gibney  v.  State,  xix,  5. 
Gibson  v.  Gibson   (Mass.),  v,  1. 
Gibson  v.  Gibson  (Wash.),  xii,  38. 
Gibson  v.  Spear,  xi,  86. 
Giffin  v.  Gascoigne,  xiv,  8,  15. 
Gilbert  v.  Brown,  iv,  6. 
Gilkeson  v.  Mo.  Pac.  B.  Co.,  xiii,  7. 
Gilkerson  v.  Sallinger,  v,  9. 
Gill  v.  Bead,  iii,  74,  89. 
Gill  v.  State,  iii,  44,  45. 
Gill  v.  United  States,  xvii,  52,  53, 

64. 
Gill  v.  Woods,  vii,  8. 
Gillespie  v.  Bailey,  xi,  80. 
Gillespie   v.    Brooklyn   Heights   B. 

Co.,  xvii,  59. 
Gillespie  v.  Gillespie,  v,  48. 
Gillespie  v.  Nabors,  xi,  9. 
Gillespie  v.  People,  xvi,  1L 
Gillett  v.  Gillett,  i,  11. 
Gillette  v.  Wiley,  xv,  44. 


Gilley  v.  Gilley,  xii,  25,  30;  xiii, 

15. 
Gillinwaters  v.  Gillinwaters,  ii,  6. 
Gilliam  v.  Guaranty  Trust  Co.,  xii, 

15. 
Gillis  v.  Goodman,  xi,  60,  61. 
Gillison  v.  Missouri  B.  Co.,  xiii,  7. 
Gilman  v.  Andrus,  iii,  60,  59. 
Gilmore  v.  Gilmore,  v,  4;  vi,  6. 
Gittings  v.  Winter,  v,  34. 
Gladney  v.  Sydnor,  iii,  2. 
Glase  v.  Davis,  vi,  38,  40. 
Glass  v.  Bennett,  ii,  37. 
Glassell  v.  Glassell,  xv,  60. 
Glavin   v.   Bhode   Island  Hospital, 

xvii,  65. 
Gleason  v.  Boston,  xiii,  21. 
Gleason  v.  Gleason,  ii,  12. 
Glen  v.  Fisher,  iii,  32. 
Glenmont  Lumber  Co.  v.  Boy,  xix, 

4. 
Globe  Ins.  Co.  v.  Fireman's  Fund 

Ins.  Co.,  xvi,  22. 
Glos  v.  Sankey,  xii,  18. 
Ex  parte  Glover,  xiv,  27. 
Glynn  v.  Glynn,  xii,  29,  31. 
Godcharles  v.  Wigeman,  xvi,  35. 
Goddard   v.   Grand  Trunk  B.   Co., 

xvii,  58,  59. 
Goddard  v.  Prentice,  vi,  23. 
Godfrey  v.  Hays,  xii,  42. 
Godfrey  v.  State,  xi,  13. 
Goff  v.  Anderson,  vi,  7. 
Golf  v.  Goff,  xv,  41. 
Goldstein  v.  People,  iv,  20. 
Gomme  v.  Franklin,  iii,  54. 
Goodale  v.  Lawrence,  iii,  92. 
Gooding  v.  Chutes  Co.,  xviii,  17. 
Goodkind  v.  Bartlett,  vi,  20. 
Goodman  v.  Winter,  xv,  12,  13. 
Goodnow  v.  Empire  Lumber  Co.,  xi, 

50,  81. 
Goodsell  v.  Myers,  xi,  72,  74. 
Goodwin  v.  Alexander,  xi,  29. 
Goodwin  v.  Goodwin,  vi,  16,  17. 
Goodwin  v.  Thompson,  i,  7. 
Goodyear  v.  Bumbaugh,  iii,  2. 
Be  Gordon,  vi,  45. 


TABLE  Or  GASES 


495 


Gordon  v.  Brewster,  xvii,  37. 
Gordon  v.  Gordon,  ix,  13,  28. 
Gordon  v.  Haywood,  iv,  13. 
Gordon  v.  Miller,  zi,  40. 
Gordon  v.  Potter,  xii,  26. 
Gordon  v.  Stevens,  vi,  44. 
Gordon  v.  Tweedy,  vi,  18. 
Gorman  v.  Budlong,  zi,  10. 
Gorman  v.  State,  ii,  21. 
Gossard  v.  Crosby,  zvii,  50. 
Gossett  v.  Patten,  iii,  81. 
Gott  v.  Gulp,  xv,  36,  60. 
Gould  v.  Gould,  i,  33. 
Gould  v.  Magnolia  Hotel  Co.,  xvii, 
24. 

Gould  v.  Webster,  iii,  9,  11. 
Goulding  v.  Davidson,  iv,  8. 
Grable  v.  Margrave,  xiii,  11. 
Grace  v.  Hall,  xi,  30. 
Grady  v.  McCorkle,  vi,  18. 
Graham  v.  Bennett,  i,  18. 
Graham    v.    Consolidated    Traction 

Co.,  xiii,  8. 
Graham  v.  Detroit  B.  Co.,  xix,  36. 
Graham  v.  Houghtalin,  xiv,  21. 
Grain  v.  Shipman,  v,  27. 
Grant  v.  Grant,  xvi,  6. 
Grant  v.  Green,  ii,  25. 
Grant  v.  Mitchell,  xii,  7. 
Grant  v.  New  Departure  Mfg.  Co., 

xvii,  35. 
Grant  v.  Stimpson,  vi,  59;  xii,  7. 
Gray  v.   Building   Trades   Council, 

xvi,  20. 
Gray  v.  Holmes,  xii,  15,  18. 
Gray  v.  Otis,  iii,  59. 
Gray  v.  Parke,  xiv,  65 
Great  Northern  B.  Co.  v.  Couture, 

xviii,  21. 
Green  v.  Campbell,  xiv,  15. 
Green  v.  Green,  xi,  56. 
Green  v.  Wilding,  xi,  20. 
Greene  v.  Huntington,  vi,  15,  22. 
Greene  v.  Linton,  xvii,  40. 
Greene  v.  Minneapolis  B.  Co.,  xix,  8. 
Greenwood  v.  Ligon,  vi,  18. 
Greer  v.  Arlington  Mills,  xvi,  25. 
Gregg  v.  Gregg,  ii,  34,  3?. 


Gregory  v.  Lee,  xi,  31,  33,  54. 
Gregory  v.  Paul,  iv,  9. 
Griffith  v.  Griffith,  vi,  56. 
Griffith  v.  Ventress,  xi,  94. 
Griffiths  v.  Griffiths,  ix,  31. 
Griggs  v.  Veghte,  vi,  41,  45. 
Grimball  v.  Patton,  vii,  17. 
Be  Grimes's  Estate,  xiv,  33. 
Grimes  v.  Butsch,  xv,  2,  33. 
Grimmett  v.  Witherington,  xv,  33. 
Grist  v.  Forehand,  xv,  4. 
Griswold  v.  Penniman,  iii,  5,  19,  16, 

25,  26;  viii,  8. 
Grosso  v.  Delaware  B.  Co.,  xiii,  4. 
Grover  v.  Clements,  vi,  50. 
Guillebert  v.  Grenier,  xii,  50. 
Guion  v.  Guion,  xiii,  21;  xv,  57. 
Gulf  B.  Co.,  v.  Bedeker,  xiii,  1,  4. 
Gundlach  v.  Sehott,  xix,  7. 
Guphill  v.  Isbell,  iv,  82. 
Guthrie  v.  Murphy,  xi,  29. 
Guy  on  v.  McCauley,  xiv,  21. 
Be  Gyer's  Estate,  iv,  28,  30. 

Haas  v.  Shaw,  v.  9;  viii,  25. 
Haddock  v.  Haddock  sec.  79;  sec. 

82;  ii,  3;  x,  2,  11,  12. 
Hafer  v.  Hafer,  v,  6,  7;  vi,  58. 
Hagerty  v.   Nashua  Lock  Co.,  xi, 

66. 
Hagerty  v.  Powers,  xii,  35. 
Haggett  v.  Hurley,  v,  9,  13,  14. 
Haight  v.  Hall,  vii,  17. 
Haines  v.  Parriah,  xiv,  59. 
Hair  v.  Hair,  ii,  9. 
Hall's  Case,  vi,  46. 
Be  Mary  Hall,  viii,  24. 
Hall  v.  Butterfield,  xi,  21. 
Hall  v.  Connolly,  xi,  29. 
Hall  v.  Gabbert,   xii,   3. 
Hall  v.  Green,  xii,  32. 
Hall  v.  Hall,  ix,  24. 
Hall  v.  Hancock,  xi,  4,  7. 
Hall  v.  Manson,  ii,  42;  iv,  35. 
Hall  v.  School  District,  xvii,  44. 
Hall  v.  Turner,  xv,  42,  44. 
Hall  v.  West  &  Slade  Mill  Co.,  xix, 

15. 


496 


TABLE  Or  OASK 


Hallett  v.  Collins,  i,  18. 
Hallett  v.  Parker,  vi,  23. 
Halliday  v.  Hively,  vii,  9. 
Halliday  v.  Miller,  xii,  42,  48. 
Be  Hallopeter,  i,  36. 
Ham  v.  Ham,  xiv,  55. 
Be  Hamilton,  xv,  13. 
Hamilton  v.  Bishop,  vii,  1,  5. 
Hamilton  v.  Lane,  iii,  68,  72. 
Hamilton  v.  Lomax,  xi,  23;  ziii,  11. 
Hamilton  v.  Love,  xvii,  22,  31,  35, 

37. 
Hamilton  v.  Vaughan-Sherrin  Eng. 

Co.,  xi,  52,  57,  60. 
Hamilton-Brown  Shoe  Co.  v.  Saxey, 

xvi,  20. 
Hamlin  v.  Lanquist  Co.,  xviii,  17. 
Hammiek  v.  Bronson,  i,  24. 
Hammond    ▼.     Corbett,     xiii,     17; 

xiv,  9. 
Hammond  v.  Wood,  iv,  27. 
Hampetead  v.  Plaistow,  i,  36. 
Handy  v.  Foley,  iii,  42,  44;  iv,  21. 
Handy  v.  Stockbridge,  iii,  79. 
Hanf ord  v.  Prouty,  xv,  57. 
Hannaf  ord  v.  Dowdle,  v,  34. 
Hanrahan  v.  Sears,  xv,  33. 
Hapgood  v.  Hewitt,  xvii,  53. 
Hardenbergh    v.    Hardenbergh,    ii, 

1,  9. 
Hardenbrook   v.    Harrison,   iii,   59. 
Harding  v.  Weld,  xiv,  37. 
Harney  v.  Owen,  xi,  60. 
Harper  v.  Archer,  xi,  5,  9. 
Harper  v.  Pinkston,  iv,  35. 
Harrell  v.  Harrell,  v,  49. 
Harrington  v.  Lowe,  viii,  28. 
Harris  v.  Cameron,  xii,  35. 
Harris  v.  Davis,  vi,  54. 
Harris  v.  Jeffell,  xiii,  23. 
Harris  v.  Johnson,  xvii,  45. 
Harris  v.  Lee,  iii,  75. 
Harris  v.  Boss,  xi,  80. 
Harris  v.  State,  ii,  21;  xi,  1. 
Harris  v.  Taylor,  iv,  1,  9. 
Harrison  v.  Central  B.  Co.,  xix,  31. 
Harrison  v.  Harrison,  i,  36. 
Harrison  v.  Price,  ii,  31. 


Harrod  v.  Myers,  xi,  35,  45. 
Hart  v.  Knapp,  ii,  46. 
Hart  v.  Leete,  iii,  2,  19. 
Hartman  v.  Dowdel,  iii,  20. 
Hartman  v.  Meighan,  xvii,  11. ' 
Hartman  v.  Rogers,  xvii,  20. 
Harttmann  v.  Tegart,  iii,  56,  87. 
Hartpence  v.  Bodgers,  ii,  34,  39. 
Hartwell  v.  Tefft,  xii,  15. 
Harvey  v.  Briggs,  xi,  41. 
Harvey  v.  Harvey,  vii,  L 
Haskell  v.  Jewell,  xv,  49,  51. 
Hastings  v.  Dickinson,  vi,  36. 
Hatch  v.  Ferguson,  xiv,  56, 
Hatch  v.  Hatch,  xi,  72. 
Hatch  v.  Leonard,  iii,  55. 
Hatch  v.  Small,  vi,  51. 
Hatcher  v.  Bnf  ord,  vi,  57. 
Hatchett  v.  Baddeley,  iv,  32. 
Hathaway  v.  State,  ii,  8. 
Haussman  v.  Burnham,  v,  11,  12. 
Haviland  v.  Bloom,  iii,  34. 
Haviland  v.  Myers,  iii,  33,  34. 
Hawk  v.  Harman,  iii,  41. 
Hawkins  v.  Hawkins,  iii,  60. 
Hawkins  v.  N.  Y.  L.  E.  &  W.  R. 

Co.,  xviii,  39. 
Be  Hawley,  xv,  45. 
Hawn  v.  Banghart,  xiii,  11. 
Hayden  v.  Barrett,  xiii,  29. 
Hayes  v.  Colchester  Mills,  xviii,  34. 
Hayes  v.  Mass.  Life  Ins.  Co.,  xv,  32. 
Hayes  v.  Parker,  xi,  39;  xv,  44. 
Hayes  v.  People,  i,  25. 
Hayes  v.  Wilkins,  xvii,  56. 
Haynie  v.  Hall,  xiv,  8,  16. 
Haymond  v.  Haymond,  ii,  9. 
Haynes  v.  Bennett,  iii,  56. 
Haynes  v.  Newlin,  ii,  45. 
Hays  v.  Henry,  vi,  56,  57. 
Hays  v.  Marsh,  v,  43. 
Hayslip  v.  Gillis,  xiv,  38. 
Hayt  v.  Parks,  vii,  7. 
Hayward  v.  Barker,  iv,  2,  6. 
Hayward  v.   Ellis,  xv,  40. 
Hayward  v.  Hayward,  iii,  26 ;  viii,  8. 
Hayward  v.  Moore,  vi,  8. 


TABLE  OF  GASES 


497 


Hazelbaker  v.   Goodfellow,  iii,  27, 

30. 
Heacock  v.  Heacock,  v,  14,  49. 
Head  v.  Head,  xii,  7. 
Heard  v.  Hall,  xv,  29. 
Hearle  v.  Greenbank,  vii,  1. 
Hearns  v.  Waterbury  Hospital,  xviL 

04. 
Heath  v.  West,  xi,  62. 
Heath  v.  White,  vi,  8;  ziii,  24. 
Heckle  v.  Lurvey,  iii,  44;  iv,  38. 
Heekman  v.  Heckman,  v,  47. 
Heermance  v.  James,  ii,  34. 
Heffner  v.  Heffner,  i,  15, 
Heidecamp  v.  Jersey  City  B.  Co., 

xii,  15. 
Heilman  v.  Commonwealth,  xi,  13. 
Heinemann's  Appeal,  xiv,   15. 
Helme  v.  Strater,  vi,  45. 
Helms  v.  Elliott,  xii,  16. 
Helpire  v.  Claude,  xii,  13,  15. 
Hemminger   v.    Western   Assurance 

Co.,  xviii,  30. 
Henderson  v.  Henderson,  v,  19. 
Hendricks  v.  Isaacs,  v,  11. 
Hendrickson  v.  U.  S.  Gypsum  Co., 

xviii,  31;   xix,  29,  35. 
Hendrix  v.  Bichards,  xv,  9. 
Heney  v.  Sargent,  iii,  67. 
Henley  v.  Wilson,  ii,  1;  iii,  49;  viii, 

22. 
Henry  v.  Dilley,  iii,  2. 
Hermann  v.  Littlefield,  xvii,  2. 
Hernandez  v.  Thomas,  xii,  38;  xiv, 

8,  15,  25. 
Hesselman  v.  Haas,  xiii,  31. 
Hetrick  v.  Hetrick,  iii,  38;  viii,  22. 
Hewlett   v.   George,  xii,   20. 
Hewett  v.  Woman's  Hospital,  xvii, 

65;  xviii,  31. 
Heywood  v.  Tillson,  xvi,  11. 
Hibbette  v.  Baines,  xiv,  8,  15. 
Hiblee  v.  Thomas,  iii,  52. 
Hicks  v.  Chapman,  xv,  4. 
Hicks  v.  Smith,  xiii,  27. 
Higginbotham  v.   Cornwall,  vi,  48, 

49. 
Higham  v.  Vanoedol,  ii,  35,  39. 
D.  R.— 32 


Hildebrand  v.  American  Fine  Art 

Co.,  xvii,  20. 
Hildreth  v.  Camp,  iii,  42. 
Hiler  v.  People,  i,  25. 
Hiles  v.  Fisher,  v,  36. 
Hill  v.  Boston,  xvii,  63. 
Hill  v.  Goodrich,  iii,  93. 
Hill  v.  Hill,  v,  18,  20. 
Hill  v.  Sangestad,  xix,  15. 
Hill  v.  Pa.  B.  Co.,  xiii,  5. 
Hill  v.  West,  iv,  5. 
Hillyard  v.  Crabtree,  xvii,  10,  40. 
Hiltabiddle  v.  State,  xi,  13. 
Hilton  v.   Shepherd,  xi,  77. 
Hinchliffe  v.  Koontz,  xvii,  34. 
Hinchliffe  v.  Shea,  vi,  20. 
Hinkle  v.  Hinkle,  v,  11;  vi,  40. 
Hinman  v.  Parks,  iii,  27,  30. 
Hoaglin  v.  Henderson,  v,  9. 
Hobbs  v.  Nashville  B.  Co.,  xi,  41; 

xv,  20. 
Hockaday  v.  Lynn,  xii,  11,  16. 
Hodge  v.  Wetzler,  ii,  46. 
Hodgkinson  v.   Hodgkinson,  ii,  45. 
Hodson  v.  Van  Fossen,  iv,  36. 
Hoffer  v.  Demarest,  iv,  5. 
Hoga  v.  Look,  xv,  56. 
Hoit  v.  Underbill,  xi,  75. 
Holbrook  v.  Waters,  iii,  25. 
Holden  v.  Cannon  Mfg.  Co.,  xvi,  24. 
Holden  v.  Hardy,  sec.  159;  xvi,  30. 
Holden  v.  Wells,  vi,  3. 
Holland  v.  Beard,  xii,  50. 
Holland  v.  Holland,  ix,  32. 
Hollingsworth   v.    Swedenborg,   xii, 

44;   xiii,  17. 
Holmes  v.  Blogg,  xi,  52,  57. 
Holmes  v.  Franciscus,  iii,  36. 
Holmes  v.  Holmes,  vi,  14,  56,  57. 
Holmes  v.  Derrig,  xiv,  12,  15. 
Holmes  v.  Southern  Pacific  B.  Co., 

xix,  9. 
Holyoke  v.  Clark,  xv,  29. 
Homestead  v.  Loomis,  xv,  4. 
Hone  v.  Van  Schaick,  xi,  7. 
Hood  v.  Perry,  xiv,  58. 
Hood  v.  State,  ix,  10. 
Hoper  v.  Boggs,  v,  10. 


498 


TABLE  OF  CAOB8 


v.  Atlantic  k  St.  Lawrence 

B.  Co.,  xvii,  58. 
Hopldns  v.  Mollinieox,  iv,  24. 
Hordem   v.   Salvation   Army,   xvii, 

65. 
Horgan  v.  Pacific  Mills,  xiii,  2,  18. 
Hornbeck  v.  State,  xii,  40. 
Hornketh  v.  Barr,  xiii,  10.  , 
Horner  v.  Webeter,  iii,  19,  20. 
Horstmann  v.  Flege,  vi,  43. 
Hoakin  v.  Miller,  vi,  13. 
Hough  v.  Texas  Pae.  B.  Co.,  xix, 

8,  35. 
Houghton  v.  Bice,  ii,  86. 
Hooligan  v.  Norwich,  xvii,  63. 
House  v.  Alexander,  xi,  52,  57. 
House  v.  Jackson,  vi,  16. 
Houston  B.  Co.  v.  Bradley  xiv,  18. 
Hoveland      v.      National      Blower 

Works,  xviii,  12. 
Hoverson  v.  Noker,  xii,  35. 
Hovey  v.  Nellis,  xv,  13. 
Howard  v.  Bryant,  iii,  25. 
Howard  v.  Cassels,  xv,  27. 
Howard  v.  Daly,   xvii,   28,   32,   35. 
Howard  v.  Francis,  vi,  46. 
Howard  v.  Illinois  Central  B.  Co., 

xx,  11. 
Howard  v.  Menifee,  iii,  15;  vi,  61. 
Howard  v.  Moffat,  iii,  32. 
Howay  v.  Going-Northnp  Co.,  xvii, 

36. 
Hower  v.  Ulrich,  xii,  36. 
Howey  v.  Goings,  iii,  11. 
Howland  v.  Granger,  ii,  4. 
Hoyt  v.  Casey,  xi,  29. 
Hoyt  v.  Sprague,  xv,  33. 
Hoyt  v.  Wilkinson,  xi,  63. 
Be  Hubbard,  xiv,  35,  40. 
Hubbard  v.  Belden,  xvii,  39. 
Hubbard  v.  Bugbee,  iv,  7;  vii,  4. 
Hubbard  v.   Cummings,   xi,  62. 
Hubbell  v.  Fogartie,  iii,  41. 
Huchting  v.  Engel,  xi,  84,  85. 
Huda  v.  American  Glucose  Co.,  xix, 

10. 
Hudnall  v.  Ham,  v,  5. 
Hudson  v.  Newton,  xv,  53. 


Hughes  v.  Ghadwick,  iii,  50. 
Hughes  v.  Goodale,  xv,  22. 
Holme  v.  Tennant,  vii,  1. 
Be  Hummel,  vi,  57. 
Humphrey  v.  Douglas,  xi,  84. 
Humphrey  v.  Pope,  ii,  45. 
Humphries  v.  Davis,  xii,  11,  15. 
Hunn  v.  Hancock,  xv,  13. 
Hunt  v.  De  Blaquiere,  iii,  66. 
Hunt  v.  Hunt,  ii,  9. 
Hunt  v.  Insley,  xiv,  57. 
Hunt  v.  Johnson,  v,  26,  28. 
Hunt  v.  Peake,  xi,  23»  43. 
Hunt  v.  State,  v,  42. 
Hunt,  v.  Thompson,  xii,  24,  28. 
Hunter  v.  Edney,  i,  9. 
Hunter  v.  Lawrence,  xv,  8,  9. 
Huntington  v.  Chaffln,  xvii,  23. 
Hursen  v.  Hursen,  v,  32. 
Husband  v.  Husband,  xii,  32. 
Huskee  v.  Griffin,  xvi,  24. 
Hussey  v.  Conga,  xix,  36. 
Hussey  v.  Byan,  xiii,  L 
Hussey  v.  Whiting,  xiv,  15. 
Hutcheson  v.  Peck,  ii,  37. 
Hutchins  v.  Dresser,  xv,  4. 
Hutchins  v.  Eimmel,  i,  18,  37. 
Hutchinson  v.  Hutchinson,  xiv,  15. 
Hutchinson   v.    Wetmore,   xvii,    11, 

13. 
Hutchinson    v.    York    B.    Co.,    sec 

203. 
Hotson  v.  Jenson,  xv,  40,  47,  49, 

57. 
Hyde  v.  Hyde,  i,  87. 
Hyde  v.  Leisenring,  xii,  29. 
Hyde  v.  Stone,  xiv,  16. 
Be  Hynds's  Estate,  xv,  24. 
Be  Hynes,  xiv,  5;  xv,  5. 
Hynes  v.  McDermott,  i,  24. 

Ide  v.  Brown,  xv,  27. 

Illinois  Central  B.  Co.  v.  Watson, 

xiii,  8. 
Illinois  Steel  Co.  v.  Baoman,  xix, 

27. 
Indianapolis    Terra    Cotta    Co.    v. 

Wachstetter,  xviii,  32. 


TABLE  OF  GASES 


499 


Be  Infant,  xv,  12. 

Ingalls  v.  Allen,  xvii,  2. 

IngallB  v.  Campbell,  xiv,  24,  25. 

Ingebregsten  v.  Nord  Deutsche 
Lloyd  Steamship  Co.,  six,  31. 

International  Land  Co.  v.  Marshall, 
xi,  39. 

International  Text  Book  Co.  v. 
Connelly,  xi,  26. 

International  Text  Book  Co.  v.  Do- 
ran,  xi,  26. 

Ireland  v.  Ward,  ii,  34. 

Irvine  v.  Irvine,  xi,  77,  82. 

Isaacs  v.  Isaacs,  ii,  9. 

Isbell  v.  Weiss,  iii,  79. 

Ison  v.  Cornett,  xi,  48,  56. 

Ives  v.  McNicoll,  xii,  5. 

Ives  v.  So.  Buffalo  B.  Co.,  sec. 
209;  xx,  16. 

Jackson  v.  Bnrchin,  xi,  47. 
Jackson  v.  Carpenter,  xi,  47. 
Jackson  v.  Churchill,  vi,  44. 
Jackson  v.  Combs,  xiv,  16. 
Jackson    v.  Edwards,  vi,  18. 
Jackson  v.  French,  v,  43. 
Jackson  v.  Hubbard,  viii,  17. 
Jackson  v.  Jackson  (111.),  iii,  2. 
Jackson  v.  Jackson  (Ky.),  xiii,  26. 
Jackson  v.  Jackson  (McL),  i,  24. 
Jackson  v.  CBourke,  xv,  25. 
Jackson  v.  Pittsburgh  B.  Co.,  xiii,  2. 
Jackson  v.  Vanderheyden,  iv,  5. 
Jackson  v.  Wynne,  i,  18,  26. 
Be  Jacobs,  xvi,  35. 
Jacobs  v.  Miller,  v,  36. 
Jacobsen  v.  Siddal,  ii,  30. 
Jacobson  v.  Anderson,  xv,  46. 
Jacobson  v.   Merrill  Co.,  xviii,  15, 

36. 
Jacques  v.  M.  E.  Church,  vii,  9,  12. 
James   v.   Allan   County,   xvii,   28, 

31. 
James  v.  James,  ix,  20. 
James  v.  Parsons,  xvii,  31. 
Jamesville  B.  Co.  v.  Fisher,  xi,  17. 
Jarvis  v.  Prentice,  sec.  69;  vii,  5. 
Jefferson  v.  Jefferson,  ix,  29. 


Jefford  v.  Binggold,  xi,  70,  71. 
Jenkins  v.  Clark,  xv,  2. 
Jenkins  v.  Fahey,  xv,  13. 
Jenkins  v.  Freyer,  xi,  6. 
Jenkins  v.  Tucker,  iii,  82. 
Jenner  v.  Morris,  iii,  75. 
Jennings  v.  Davis,  v,  34. 
Jennings  v.  Lyons,  xvii,  11,  13,  39. 
Jennings   v.    Philadelphia   B.    Co., 

xix,  23. 
Jennings  v.  Bundell,  xi,  86. 
Jensen  v.  Kyer,  xix,  7. 
Ex.  parte  Jentzsch,  xvi,  35. 
Jerome   v.   Queen   City   Cycle  Co., 

xvii,  22. 
Jerome  v.  Wood,  xvii,  6. 
Jersey  City  Printing  Co.  v.  Caseidy, 

xvi,   10,   20. 
Jeter  v.  Penn,  xvii,  25. 
Jeune  v.  Marble,  v,  11,  14. 
Jewell  v.  Jewell,  i,  18. 
Jewson  v.  Moulson,  iii,  31. 
Jillson  v.   Wilbur,   iii,  41. 
Jilson  v.  Gilbert,  xvi,  29. 
Jones  v.  Fleming,  vl,  40. 
Jones  v.  Jones,  ix,  30. 
Jones  v.  Beid,  iii,  27,  29,  30. 
Jones  v.  Valentine,  xi,  21,  31. 
Johns  v.  Tiers,  xv,  10. 
Be  Johnson,  xiv,  24,  50. 
Johnson  v.  Ashland  Water  Co.,  xvi, 

7;  xviii,  24. 
Johnson   v.    Boston   Towboat   Co., 

xix,  36. 
Johnson  v.  Briscoe,  iii,  50. 
Johnson  v.  Cummins,  vii,  15,  16. 
Johnson  v.  Dicken,  iv,  35. 
Johnson  v.  Glidden,  xii,  35. 
Johnson  v.  Goss,  vi,  15. 
Johnson  v.  Johnson    (Mo.),  i,  37; 

xii,  6. 
Johnson  v.   Johnson    (N.   Y.),   ix, 

28. 
Johnson  v.  Iindlay,  xix,  25. 
Johnson  v.  Lines,  xi,  29. 
Johnson  v.  Metzger,  xiv,  64. 
Johnson  v.  N.  W.  Mut.  Life  Ins. 

Co.,  xi,  60. 


500 


TABLE  OF  CASKS 


Johnson  v.  Nyce,  vi,  18. 
Johnson  v.  Ousted,  xii,  32. 
Johnson  v.  Pie,  xi,  88. 
Johnson  v.  Shepherd,  xii,  6. 
Johnson  v.  So.  Pac.  B.  Co.,  xi,  94. 
Johnson  v.  Walker,  xvii,  25. 
Johnson  v.  Waterhonse,  xi,  94. 
Johnson  v.  Williams,  iii,  79. 
Johnston  v.  Fargo,  xviii,  41. 
Johnston  v.  Johnston,  v,  12,  31,  36, 

39;   vii,  6. 
Johnstone  v.  Marks,  xi,  29. 
Jones's  Appeal,  xv,  36. 
Jones  v.  Bowman,  xiv,  41,  45,  47. 
Jones  v.  Chenault,  v,  13. 
Jones  v.  Cleghorn,  xiv,  44. 
Jones  v.  Clifton,  v,  26. 
Jones  v.  Hoge,  xvii,  56. 
Jones  v.  Jones,  xiv,  19. 
Jones  v.  Jndd,  xvii,  47. 
Jones  v.  Massey,  xv,  30. 
Jones  v.  New  Haven,  xvii,  63. 
Jordan  v.  Beynolds,  v,  36. 
Jordan  v.  State,  xvi,  35. 
Judge   of   Probate   v.   Ohamberlin, 

vi,  13. 
Judkins  v.  Walker,  xi,  66. 
Judson  v.  Judson,  i,  19. 
Judson  v.  Sierra,  xiv,  21. 
Judson  v.  Walker,  xv,  4. 
Judson  v.  Winsted,  xvii,  63. 
Julier  v.  Julier,  vi,  52,  54. 
Junction  B.  v.  Harris,  iii,  5. 

Kahlhoss  v.  Mobley,  ii,  33. 

Ex  parte  Kair,  xvi,  30. 

Kalfus  v.  Kalfus,  v,  49. 

Kanevsky  v.  N.  Y.  O.  &  W.  B.  Co., 
xi,  19. 

Kansas  Pacific  B.  Co.  v.  Peavey, 
xvm,   41. 

Kantrowitz  v.  Prather,  vii,  15. 

Karges  Furniture  Co.  v.  Amalga- 
mated Union,  xvi,  10. 

Kath  v.  East  St.  Louis  B.  Co.,  xix, 
10. 

In  re  Kaye,  xiv,  44. 

Kealoha  v.  Castle,  xii,  5. 


Kean  v.  Detroit  Copper  Mills,  xviii, 

22. 
Keane  v.  Boycott,  xi,  20,  41. 
Kee  v.  Va8ser,  iii,  29. 
Keedy  v.  Long,  xvii,  3L 
Keefe  v.  People,  xvi,  32. 
Keegan  v.  Geraghty,  xii,  19. 
Keeler  v.  Fassett,  xiv,  17. 
Keen  v.  Coleman,  iv,  5;  xi,  39. 
Keen  v.  Hartman,  iii,  47. 
Keenan  v.  N.  Y.  L.  E.  &  W.  B.  Co., 

sec.  191;  xviii,  40. 
Keeney  v.  Henning,  xv,  57. 
Keith  v.  Mellenthin,  vi,  52. 
Keith  v.  Miles,  xv,  2. 
Kellar  v.  James,  iii,  49;  viii,  22. 
Keller  v.  Phillips,  iii,  56. 
Keller  v.  St.  Louis,  xiii,  20. 
Kellett  v.  Shepard,  vi,  17. 
Kelley  Island  Lime  Co.  v.  Pachuta, 

xix,  37. 
Kelley  v.  N.  Y.  N.  H.  &  H.  K.  Co., 

ii,  42. 
Kelley  v.  Owen,  ii,  3. 
Kellogg  v.  Burdick,  xiv,  25,  29. 
Kellogg  v.  Citizens  Ins.  Co.,  xvi,  25. 
Kelly  v.  Carthage  Wheel  Co.,  xvi, 

25. 
Kelly  v.  Davis,  xii,  24. 
Kelly  v.  McGrath,  vi,  18. 
Kelly  v.  Smith,  xiv,  53. 
Kelly  v.  Stevenson,  iv,  18. 
Kelly  v.  Tyra,  xix,  22. 
Kelsey  v.  Green,  xiv,  38;  xv,  3. 
Kemp  v.  Cook,  xi,  39. 
Kemp    v.    Division    241,    Amalga- 
mated Asso.,  xvi,  22. 
Kemp  v.  Downham,  iii,  86. 
Kendall  v.  Laurence,  xi,  4L 
Kendall  v.  West,  xvii,  22. 
Kennard  v.  Burton,  xviii,  1. 
Kenneback  Bank  v.  Fogg,  v,  34. 
Kennedy  v.  Baker,  xi,  83. 
Kennedy    v.    Kennedy    (Eng.),    v, 

17. 
Kennedy  v.  Kennedy  (111.),  ii,  3,  9. 
Kennedy  v.  Kennedy  (Ind.),  vi,  39. 
Kennedy  v.  Nedrow,  vi,  15. 


TABLE  OF  GASES 


501 


Kennedy  v.  Shea,  xiii,  3,  10. 

Kenney  v.  Meislahn,  iii,  74. 

Kenney  v.  Udall,  iii,  33,  34. 

Kent  v.  Kent,  xvi,  29. 

Kent  v.  Band,  iv,  6. 

Kenyon  v.  Brightwell,  iii,  83,  84. 

Kenyon  v.  Ferris,  iii,  75. 

Kenyon  v.  Saunders,  vi,  13. 

Kern  v.  Kern,  i,  9. 

Be  Kerr,  xiv,  27. 

Keener  v.  Trigg,  iii,  14;  v,  12. 

Kettletass  v.  Gardner,  xiv,  67. 

Key  y.  Harris,  xvi,  5. 

Kidd  v.  Bates,  xi,  18. 

Kidd  v.  Montague,  iii,  2. 

Kies  v.  Young,  iii,  37. 

Kiley  v.  Rutland  B.  Co.,  xix,  30. 

Kilgore  v.  Bich,  xi,  28. 

Killea  v.  Faxon,  xix,  34. 

Kimball  v.   Cushman,  xvii,  56,  62. 

Kimball  v.  Keyes,  iii,  86. 

Kimball  v.  Kimball,  v,  11. 

Kincheloe  v.  Merriman,  iii,  79. 

King,  see  also  Bex. 

King  v.  King  (184  Mo.),  vi,  40. 

King  v.  Kong    (73   Mo.  Ap.),  xiv, 

64. 
King  v.  Seals,  xix,  49. 
King  v.    Steiren,  xvii,   35. 
King  v.  Thompson,  iv,  35. 
King  v.  Welcome,  xvi,  28. 
Kingsbury  v.  Powers,  xv,  52. 
Kinney  v.  Harrett,  xiv,  23. 
Kinsley  v.  Kinsley,  xv,  5. 
Kircher  v.  Murray,  ii,  3. 
Kirkham  v.  Wheeler-Osgood,  xi,  39. 
Barman    v.    Amer.     Lithographing 

Co.,  xviii,  17. 
Kitchen  v.  Lee,  xi,  63. 
Klebe     v.    Parker    Distilling    Co., 

...  mm 

xviii,  7. 
Be  Klein,  xiv,  62. 
Kline  v.  Beebe,  vi,  5;  xi,  81;  xiv,  7. 
Kline  v.  Kline,  v,  4. 
Kline  v.  L'Amoreux,  xi,  29. 
Klotz  v.  Power  &  Mining  Co.,  xix, 

14,  15. 
Knaggs  v.  Green,  xi,  62. 


Ex  parte  Knee,  xiv,  13. 
Kniel  v.  Egleston,  v,  14. 
Knisley  v.  Pratt,  xix,  16. 
Knowlton  v.  Bradley,  xv,  42.^ 
Knox  v.  Bushnell,  iii,  74. 
Knox  v.  Kearns,  xv,  46. 
Knoxville  Iron  Co.  v.  Harrison,  xv, 

35. 
Koerner  v.  St.  Louis  Car  Co>,  xix, 

35. 
Kohn  v.  Fandel,  xvii,  11. 
Konigmacher  v.  Kimmel,  xv,  36. 
Koonce  v.  Wallace,  i,  7. 
Koplitz  v.  Powell,  xvii,  6,  13,  14,  18. 
Koreis  v.  Minneapolis  B.  Co.,  xix,  4. 
Kosloeki  v.  Kelly,  xvi,  25. 
Kosminsky  v.  Goldberg,  iii,  42;  iv, 

38. 
Kovalinska  v.  Schlegel,  vi,  44. 
Kraft  v.  Wickey,  xiv,  39. 
Kramer  v.  Wolf  Cigar  Stores  Co., 

xvii,  18. 
Kremelberg   v.   Kremelberg,   v,   22. 
Krieger  v.  Smith,  iii,  59. 
Km  v.  Peege,  viii,  21,  28. 
Kroesin  v.  Keller,  ii,  46. 
Kron  v.  Kron,  v,  36. 
Ex  parte  Kuback,  xvi,  32. 
Kumba  v.  Gilham,  xii,  87. 
Kunz  v.  Kurtz,  v,  36. 

La  Coursier  v.  Russell,  xvii,  l6. 

Lacey  v.  Hill,  vi,  26. 

Lacy  v.  Getman,  xvii,  45. 

Ladd  v.  Ladd,  iv,  26. 

Ladd  v.  Lynn,  iii,  78. 

Lafitte  v.  Delogny,  iv,  8. 

Laing  v.  Laing,  ii,  6. 

Laird's  Appeal,  xi,  7. 

Laird  v.  Perry,  v,  36. 

Lake  v.  Lake,  ix,  20. 

Lakeman  v.  Pollard,  xvii,  39. 

Lake  Shore  B.  Co.  v.  Prentice,  xvii, 

58. 
Lake    Shore    B.    Co.    v.    Spangler, 

xviii,  41,  xix,  26. 
Lakin  v.  Lakin,  vi,  50,  52. 
Lamar  v.  Harris,  xiv,  25. 


502 


TABLE  OF  CASKS 


Lunar  v.  Micou,  xiv,  12,  37;  xv,  86. 

Lamb  v.  Belden,  iii,  37. 

Lamb  v.  Brolaski,  rvii,  11. 

T  Am  kin  v.  Ledoux,  xi,  78. 

Lamphier  v.  State,  v,  40. 

Lamaon  v.  Amer.  Axe  Co.,  see.  197. 

Lamaon  v.  Varnum,  xii,  27. 

Lanbach  v.  Cedar  Bapids  Supply 
Co.,  xvii,  2. 

Land  v.  Shipp,  v,  11. 

Landmesser's  Appeal,  xv,  48. 

Lane  v.  Bishop,  v,  9. 

Lane  v.  McKeen,  iv,  3. 

Langan  v.  Tyler,  xvi,  8. 

Langdon  v.  Langdon,  viii,  28. 

Langgnth  v.  Burmeister,  xvii,  17. 

Lansing  v.  Mich.  Gen.  B.  Co.,  xi,  46. 

Lant's  Appeal,  v,  6. 

Lapaley  v.  Grierson,  i,  20. 

Larkin  v.  Hecksher,  xvii,  12,  21, 
22,  87. 

Larson  v.  Berquist,  xiii,  1. 

Lataillade  v.  Orena,  xv,  46. 

Latbrop  v.  Duffield,  xv,  27. 

Latbrop  v.  Latbrop,  iii,  60. 

Lavery  v.  Crooke  xiii,  10,  11. 

Law  v.  Gommonwealtb,  xi,  13. 

Lawrence  v.  Butland  B.  Co.,  xvi, 
86. 

Lawrence  v.  Thomas,  xiv,  51. 

Lawyer  v.  Fritcber,  xiii,  9. 

Lean  v.  Schultz,  iv,  32. 

Learned  v.  Cutler,  vi,  19. 

Leary  v.  B.  &  A.  B.  Co.,  xix,  13. 

Leathers  v.  Blackwell's  Durham  To- 
bacco Co.,  xviii,  15. 

Leavel  v.  Bettis,  xiv,  58. 

Leblane  v.  Sweet,  xiii,  7. 

I«echman  v.  Hooper,  xix,  22. 

Lee's  Appeal,  xiv,  54. 

Lee  v.  Ashbrook,  xvii,  11. 

Lee  v.  Hammond,  ii,  33. 

Lee  v.  Hill,  xvi,  27. 

Lee  v.  Prieaux,  iii,  1. 

Leep  v.  St.  Louis  B.  Co.,  xvi,  36. 

Leete  v.  State  Bank,  iii,  2. 

Lefrancois  v.  Charbonnet,  xvii,  17. 

Legg  v.  Britton,  xiii,  5. 


Legg  v.  Legg,  iii,  18. 
Leibold  v.  Leibold,  xii,  25. 
Lellis  v.  Lambert,  ii,  46. 
Lemmon  v.  Beaman,  xi,  56. 
Tienaban  v.  Pittaton  Coal  Co.,  xvi, 

30;  xviii,  35. 
Lenderman  v.  Palley,  iii,  26. 
Leonard  v.  Leonard,  v,  57. 
Leopold  v.  Salkey,  xvii,  22. 
Leroy  v.  Jacobosky,  xv,  11. 
Leonard  v.  Putnam,  xiv,  37. 
Leslie  v.  Bell,  vii,  8. 
Lenders  v.  Thomas,  xv,  18. 
Leuppie  v.  Osborn,  iii,  75. 
Levi  v.  Earl,  vii,  19. 
Lewis's  Appeal,  v,  36. 
Lewis  v.  Atlas  Ins.  Co.,  xvii,  46. 
Lewis  v.  Lewis,  i,  9,  30. 
Lewis  v.  Boby,  ii,  33. 
is  ▼.  Scott,  xvii,  35. 
is  v.  Smith,  vi,  45. 
Libby  v.  Berry,  v,  30. 
Liddell  v.  Cbidester,  xvii,  13,  29. 
Linberg  v.  Greenwood  Lumber  Co., 

xix,  8. 
Lincoln  v.  Alexander,  xv,  4. 
Lincoln  v.  Central  Vt.  B.  Co.,  xix, 

32. 
Lines  v.  Lines,  vi,  57. 
Linnehan  v.  Simpson,  xix,  5. 
Linscott  v.  Mclntire,  xvi,  29. 
Linton  v.  Walker,  xiv,  16,  17. 
Lipeey  v.  Battle,  xiii,  30,  31. 
Lippincott  ▼.  Wikoff,  iv,  27,  30. 
Lister  v.  Lister,  ix,  20. 
Litchfield  v.  Cudworth,  iii,  10. 
Little  v.  Hazlett,  iv,  1. 
Littlefield  v.  Paul,  vi,  50. 
Little  Miami  B.  Co.  v.  Stevens,  sec. 

200,   203. 
Little  Miami   B.   Co.   v.   Wetmore, 

xvii,  57. 
Little  Bock  B.  Co.  v.  Barber,  xiii,  8. 
Little    Bock    B.    Co.    v.    Eubanks, 

xviii,  6,   41. 
Littlewood  v.  New  York,  xiii,  5. 
Be  Iivermore,  xv,  17. 
Be  Liveraois,  xv,  57. 


TABLE  OF  GASES 


503 


Livingston  v.  Hall,  v,  28,  32. 
Be  Lloyd,  xiv,  13. 
Loan  Asso.  v.  Black,  xi,  39. 
Lochner  v.  New  York,  see.  159. 
Locke  v.  McPherson,  vi,  14. 
Lockwood  v.  Lockwood,  ii,  37,  45, 

46. 
Lockwood  v.  Thompson,  iii,  91. 
Lodge  v.  Hamilton,  iii,  17,  18. 
Logan  v.  Logan,  ii,  45. 
Logan  v.  Murray,  xiii,  19. 
London  Guarantee  Go.  v.  Horn,  xvi, 

22. 
Londonderry  v.  Chester,  i,  18. 
Long  v.  Rankin,  iv,  7. 
Longa  v.  Stanley  Hod  Elevator  Co., 

xvi,  7,  9. 
Longendyke  t.   Longendyke,  v,  50. 
Longino  v.  Delta  Bank,  xiv,  61. 
Long  Shore  Printing  Co.  v.  Powell, 

xvi,  10. 
Loomis  v.  Hollister,  xvii,  56. 
Lord  v.  Hough,  xiv,  7,  24,  62,  65. 
Lord  v.  Lord,  vi,  43,  45. 
Lord  v.  Parker,  v,  9;  viii,  25. 
Lotz  v.  Hanlon,  xvii,  56. 
Louisville  B.  Co.  v.  Bates,  xviii,  20. 
Louisville  B.  Co.  v.  Brown,  xix,  27. 
Louisville  B.  Co.  Dillard,  xix,  27. 
Louisville    B.    Co.    v.    Kembrough, 

xiv,  38. 
Louisville  B.  Co.  v.  McElwain,  xiii, 

5. 
Louisville  B.  Co.  v.  Vincent,  xviii, 

33. 
Louisville  B.  Co.  v.  Willis,  xiii,  1. 
Love  v.  Moynehan,  iv,  9. 
Low  v.  Bees  Printing  Co.,  xvi,  35. 
Low  Moor  Iron  Co.  v.  La  Bianca, 

xviii,  31. 
Lowe  v.  Massey,  ii,  33. 
Lowe  v.  Sinklear,  xi,  67. 
Lowell  v.  Daniels,  iv,  5,  11. 
Lowrey  v.  Cate,  xi,  86. 
Lowry  v.  Houston,  iii,  20,  25. 
Lucke  v.  Clothing  Cutters'  Assem- 
bly, xvi,  20. 
Lufken  v.  Lufken,  i,  22. 


Lufken  v.  Mayall,  xi,  66. 
Luken's  Appeal,  v,  5. 
Lumley  v.  Gye,  xvi,  17. 
Luske  v.  Hotchkiss,  xvii,  7. 
Lyman  v.  People,  ix,  10. 
Lynch  v.  Knight,  ii,  44. 
Lynd  v.  Budd,  xi,  83. 
Lynn  v.  Hockoday,  xii,  13. 
Lyon  v.  Boiling,  xii,  48. 
Lyon  v.  Kent,  xi,  19. 
Lyon  v.  Lyon,  i,  33. 
Lyon  v.  Pollard,  xvii,  22. 
Lyster  v.  Lyster,  ii,  6. 

Macauley  v.  Tierney,  xvi,  22. 
MacGill  v.  McEvoy,  xiv,  64. 
MacGreal  v.  Taylor,  xi,  56,  62. 
MacKinley  v.  McGregor,  iii,  50,  59. 
Maclay  v.  Equitable  Society,  xv,  8, 

9,  31,  32. 
Be  Macrae,  xii,  12,  15. 
Macready  v.  Wilcox,  xv,  2. 
Madden  v.  Jacob  Co.,  xvii,  44. 
Maddox  v.  Brown,  xii,  36. 
Maddox  v.  Maddox,  ix,  15. 
Mad  River  B.  Co.  v.  Barber,  xviii, 

6,  10. 
Magee  v.  Toland,  xv,  8. 
Maguire  v.  Maguire,  i,  5. 
Be  Maher,  i,  23. 
Maher  v.  Benedict,  xii,  36. 
Mahoney  v.  Dove,  xix,  11,  17. 
Maia  v.  Eastern  Hospital  Co.,  xvii, 

63. 
Maisenbacker  Society  v.  Concordia, 

xvii,  58. 
Major  v.  Burlington  B.  Co.,  xiii,  4. 
Major  v.  Hunt,  xi,  16. 
Malloney  v.  Horan,  vi,  20. 
Malone  v.  McLaurin,  vi,  4. 
Malott  v.  Shimer,  xiii,  7. 
Malprass  v.  Graves,  xv,  32. 
Mandel  v.  McClave,  vi,  18. 
Manikee  v.  Beard,  vi,  57. 
Manning  v.  Johnson,  xi,  56. 
Manning  v.  Manning,  iii,  2;  v,  48. 
Manning  v.  Pippen,  v,  12. 
Be  Mansfield's  Estate,  xiv,  67. 


501 


TABLE  OP  CASES 


Manflon  v.  Felton,  xv,  4. 
Mantoni  v.  Purdy,  xv,  18. 
Marcos  v.  Bovinsky,  iv,  38. 
Marino   v.  Lehmaier,  xviii,   15,  35. 
Maria  v.  Boot,  iii,  93. 
Markham  v.  Markham,  xvii,  16,  33. 
Markover  v.  Krauss,  xii,  11,  12,  15. 
Marks  v.  Harriet  Cotton  Mills,  xix, 

6,  14. 
Marks  v.  Bochester  B.  Co.,  xvi,  7. 
Marri  v.  Stamford,  ii,  40,  43. 
Marsellis  v.  Thalhimer,  vi,  7;  xi,  9. 
Marshall  v.  Dalton  Paper  Mills,  xix, 

35. 
Marshall  v.  Marshall,  ix,  29. 
Marshall  v.  Oakes,  iii,  42,  43;   iv, 

38. 
Marshall  v.  Perkins,  iii,  74. 
Marshall  v.  Button,  iv,  32;  v,  17. 
Marston  v.  Jenness,  xiii,  34. 
Marston  v.  Norton,  iv,  17. 
Martell  v.  White,  xvi,  23. 
Ex  parte  Martin,  xvi,  30. 
Martin   v.   Bell,  vii,   5. 
Martin  v.  Chicago  B.  Co.,  xix,  16. 
Martin  v.  Davis,  xv,  41,  49. 
Martin  v.  Dwelly,  iv,  1,  3,  12,  13. 
Martin  v.  Foster,  xiv,  58. 
Martin  v.  Martin  (Ala.),  i,  15,  16. 
Martin  v.  Martin   (N.  Y.),  iii,  33. 
Martin  v.  Mayo,  xi,  72. 
Martin  v.  New  York  Life  Ins.  Co., 

xvi,  25. 
Martin  v.  Payne,  xiii,  10. 
Martin  v.  Bobson,  iii,  48;  viii,  23. 
Martin  v.  Tally,  xiv,  50. 
Marvel  v.  Phillips,  xvii,  45. 
Marvin  v.  Marvin   (Ark.),  i,  27. 
Marvin  v.  Marvin   (Iowa),  vi,  51. 
Marvin  v.  Smith,  vi,  20. 
Maryland  Casnality  Co.  v.  Lanham, 

xi,  94. 
Maryland  Steel  Co.  v.  Marney,  xviii, 

7;  xix,  4. 
Mason  v.  Caldwell,  xv,  29. 
Mason  v.  Dunbar,  xvi,  5. 
Mason  v.  Fuller,  i,  3. 
Mason  v.  Homer,  i,  3. 


Mason  v.  Wright,  xi,  34. 
Massie  v.  Hiatt,  xv,  14. 
Massingdale  v.  Tate,  xiv,  31. 
Be  Masterson,  xii,  15. 
Matchin  v.  Matchin,  ix,  12,  32. 
Mather  v.  Billston  sec.  185;   xviii, 

19. 
Mathewson  v.   Mathewson    (R.  L), 

ix,  13. 
Mathewson  v.  Mathewson  (Vt.),  ix, 

15. 
Be  Matthews,  xii,  6. 
Matthews  v.  Central  Pac.  B.  Co.,  iv, 

35. 
Matthews  v.  Oonway,  xi,  86. 
Matthews  v.  Jenkins,  xvii,  15. 
Matthews  v.  Park  Bros,  xvii,  22. 
Matthews  v.  Wade,  xiv,  12. 
Matthewson  v.  Matthewson  (Conn.), 

iv,  41;  v,  3,  48;  viii,  28. 
Matthewson  v.  Perry  xiii,  17;  xiv, 

9. 
Mattingly  v.  Bead  xv,  15,  21. 
Mattocks  v.  Stearns,  iii,  10. 
Mattoon  v.  Cowing,  xv,  49. 
Mauldin  v.  Southern  University,  xi, 

26,  29. 
Mauro  v.  Ritchie,  xiv,  2,  24,  55. 
Ex  parte  Maxwell,  xiv,  49. 
May  v.  Calder,  xiv,  20. 
May  v.  May  (Mo.),  xv,  46. 
May  v.  May  (Neb.),  v,  13,  48. 
May  v.  Webb,  xiv,  55. 
Mayer  v.  McClure,  xi,  75. 
Mayhew  v.  Thayer,  iii,  63. 
Maynard  v.  Hill,  i,  4,  5. 
Maynard  v.  Boyal  Worcester  Corset 

Co.,  xvii,  33,  35. 
McBee  v.  McBee,  ix,  22. 
McBreen  v.   McBreen,  vii,  17. 
McCaa  v.  Woolf,  iii,  17. 
McCabe  v.  O'Connor,  xi,  84. 
McCall  v.  Packer,  xi,  22. 
McCartee  v.  Teller,  vi,  38. 
McCarthy  v.   Boston   &  Lowell  B. 

Co.,  xii,  44,  45. 
McCarthy  v.  Carter,  xi,  30,  37. 
McCarthy  v.  Henderson,  xi,  52. 


TABLE  OF  CASES 


505 


McCarthy  v.  New  York,  xvii,  7. 

McCarthy  v.  Nicrosi,  xi,  45,  51. 

McCarthy  v*  Boundtree,  xiv,  22. 

McCarthy  v.  Second  Parish  of 
Portland,  xvii,  62. 

McCarthy  v.  Timmins,  xvii,  56. 

McCarthy  v.  Woodcock  Iron  Co.,  xi, 
63. 

McCauley  v.  Grimes,  vi,  17. 

Be  McChesney,  xiv,  15,  43. 

McChesney  v.  DeBower,  xiv,  45. 

McClellan  v.  Filson,  iii,  84. 

McClellan  v.  Harris,  xvii,  39. 

McCloaky  v.  Plantz,  xiv,  63. 

McConkey  v.  Cockey,  xv,  44. 

Be  McConnon,  xiv,  68. 

McCormick  Harvesting  Co.  v.  Zak- 
zewski,  xix,  10. 

MeCorry  v.  King,  vi,  6. 

McCoy  v.  Hoffman,  xi,  52,  57. 

McCoy  v.  Lane,  xv,  28. 

McCraney  v.  McCraney,  vi,  15,  53. 

McCrocklin  v.  McCrocklin,  v,  18. 

McCne  v.  Garvey,  iii,  84. 

McCnllock  v.  Valentine,  vii,  17. 

McCtdlock  Iron  Co.  v.  Carpenter, 
xvi,  25. 

McCnllough  ▼.  Finley,  xi,  81. 

McCutchen  v.  McGahay,  iii,  55,  87. 

McDanell  v.  Landrum,  iv,  10. 

McDaniel  v.  Edwards,  xiii,  13. 

McDoddrill  v.  Pardee  Lumber  Co., 
xiv,  16. 

McDonald  v.  Mass.  General  Hos- 
pital, xvii,  64. 

McDowell  v.  Caldwell,  xv,  47,  53, 
68. 

McDuffie  v.  Mclntyre,  xv,  9. 

McElfresh  v.  Kirkendall,  iii,  49; 
iv,  38. 

McEUigott  v.  Randolph,  xviii,  7; 
xix,  28. 

McElroy  v.  Capron,  iii,  42,  44. 

McFarland  v.  Heim,  iv,  6. 

McFarlane  v.  Allen  Pfeiffer  Chemi- 
cal Co.,  xvii,  43. 

McGarr  v.  Natl.  Worsted  Mills,  xii, 
42;  xiii,  18,  20. 


McGinty  v.  Waterman,  xix,  16. 
McGoon  v.  Irwin,  xii,  27. 
McGorty  v.  Southern  N.  E.  TeL  Co., 

xviii,  10;  xix,  3. 
Be  McGrath,  xiv,  46. 
McGreary  v.  McGreary,  xv,  56. 
McGregor  v.  McGregor,  v,  23. 
McGrory  v.   Ultima   Thule  B.  Co., 

xix,  20. 
Mclntire  B.  Co.  v.  Bolton,  xvi,  7,  8. 
Mclsaak  v.  Adams,  xi,  27. 
McKarrick  v.  Kealey,  xi,  91. 
Be   McKeag,   xii,    14. 
McKee  v.  Chicago  B.  Co.,  xviii,  11. 
McKee  v.  Hann,  xiv,  21. 
McKee  v.  Hunt,  xv,  27. 
McKee  v.  Reynolds,  v,  18. 
McKee  v.  Stuckey,  vi,  43,  45. 
McKelvey  v.  McKelvey,  xii,  20,  40. 
McKendry  v.  Fessler,  v,  49. 
McKennan  v.   Phillips,  v,   18;   vii, 

13. 
McKenzie  v.   North  Coast  Colliery 

Co.,  xviii,  13. 
McKnight  v.  Walsh,  xv,  55. 
McLaine  v.  Head  &  Dowst  Co.,  sec. 

191;  xix,  36,  37;  sec.  203;  xx,  7. 
McLean  v.  Hosea,  xv,  36. 
McLemore  v.  Pinkston,  iii,  27,  30. 
McLaughlin  v.  Camden  Iron  Works, 

xviii,  40. 
McLure  v.  Lancaster,  v,  34. 
McMahon  v.  Kimball,  vi,  15,  22. 
McMahon  v.  Perkins,  iv,  37. 
McMakin  v.  McMakin,  ix,  33. 
McMillan  •  v.    Dickinson    Co.,    xvii, 

28,  31. 
McMillan  v.  Peacock,  vii,  5,  7. 
McMillan  v.  Yanderlip,  xvii,  14. 
McMurray  v.  McMurray,  xi,  80. 
McNaught  v.  Anderson,  iii,  30;  viii, 

28. 
McNeely  v.  Oil  Co.,  vi,  4. 
McNeer  v.  McNeer,  iii,  2. 
McNutt  v.  McNutt,  v,  5,  6,  7;  vi, 

58. 
McPeck  v.  Central  Vt.  B.  Co.,  xix,  8. 
McQuillen  v.  Singer,  iii,  72. 


506 


TABLE  OF  CASES 


McVickar  v.  McVickar,  ix,  19. 
McWhirt's  Case,  xii,  22. 
Meachan  v.  Bunting,  vii,  517. 
Medbury  y.  Watrous,  xi,  52,  57,  66. 
Meekin  v.  Brooklyn  Heights  B.  Co., 

xiii,  7. 
Mean  v.  McDowell,  xii,  35. 
Meiater  v.  Moore,  i,  18,  23. 
Melanefey  v.  CDriscoll,  xv,  57. 
Meldrnm  v.  Meldrum,  v,  32. 
Mellinger  v.  Bauaman,  iii,  2. 
Melony  v.  Melony,  v,  18. 
Melvin  v.  Martin,  xii,  18. 
Memberg  y.  Great  Western  B.  Co., 

six,  18. 
Mendelsohn  v.  Benov,  xvi,  28. 
Mendenhall  v.  Davis,  xvii,  41. 
Menefee  y.  Ghesley,  iii,  81. 
Mercer  y.  Atlantic  Coast  line  B. 

Co.,  xviii,  7. 
Mercer  v.  Selden,  vi,  4. 
Mercer  y.  Walmaley,  xiii,  12,  13. 
Merrell  v.  Harris,  xv,  13. 
Merriam  y.  Cunningham,  xi,  39. 
Merrill  v.  Hnssey,  xii,  46,  48. 
Merritt  v.  Home,  vi,  5. 
Messenger  v.  Messenger,  ii,  9,  13. 
Messer  v.  Jones,  xiii,  25,  28. 
Metcalfe  v.  Alter,  xv,  30. 
Mettler  v.  Miller,  vi,  4. 
Meyer  v.  Ladewig,  xviii,  17. 
Meyer  v.  Boberts,  xvi,  27. 
Michael  v.  Dunkle,  ii,  29. 
Michigan  Trust  Company  v.  Chapin, 

ii,  25. 
Middlebury  College  v.  Chandler,  xi, 

25,  26. 
Middleton  v.  Nichols,  xiii,  9,  11. 
Milbourn  v.  Ewert,  y,  1. 
Miles  vk  Boyden,  xi,  90;  xiv,  16. 
Miles  v.  Kaigler,  xi,  90. 
Milewaki  v.  Kurtz,  ii,  33. 
Millar  v.  Cuddy,  xvii,  1,  3. 
Miller  v.  Anderson,  xii,  7. 
Miller  v.  Goddard,  xvii,  11. 
Miller  v.  Goodwin,  v,  1. 
Miller  v.  Kelly  Coal  Co.,  xviii,  17. 
Miller  v.  Miller  (N.  Y.),  xii,  3. 


Miller  y.  Miller  (Va.),  vii,  5,  14. 
Miller  v.  Moran  Brothers,  xix,  13. 
Miller  v.  Pennington,  xii,  5. 
Miller  v.  Newton,  vii,  15,  16. 
Miller  v.  Shackleford,  iii,  8. 
Miller  v.  Sims,  xi,  40,  83. 
Miller  v.  State,  iv,  22. 
Miller  v.  White  Bronze  Co.,  xix,  14. 
Milligan    v.    Sligh    Furniture    Co., 

xvii,  22. 
Millsaps  v.  Estes,  xi,  63. 
Milner  v.  Calmer,  iii,  31. 
Minnesota   Loan   &   Trust   Co.    v. 

Beebe,  xiv,  48. 
Mintier  v.  Mintier,  v,  5. 
Mirick  v.  Suchy,  xii,  36. 
Missouri  Pac.  B.  Co.  v.  Moffat,  xi, 

92. 
Mitchell  v.  People's  Savings  Bank, 

xv,  33. 
Mitchell  v.  Byan,  vi,  5. 
Mitchell  v.  Toale,  xvii,  22. 
Mitchell  v.  Treanor,  iii,  55,  93. 
Mobile    life    Ins.    Co.    v.    Brame, 

nil,  4. 
Mobile  B.  Co.  v.  Hayden,  xvi,  27, 

#29. 
Modern  Woodmen  v.  Hester,  xiv,  37. 
Modisett  v.  McPike,  ii,  39. 
Mogul  Steamship  Co.  v.  McGregor, 

xvi,  22. 
Mondou  v.  N.  Y.  N.  H.  &  H.  B.  Co., 

sec.  211,  212;  xx,  12,  21. 
Monell  v.  Monell,  xiv,  35. 
Monson  v.  Palmer,  xiii,  24. 
Montague  v.  Benedict,  iii,  69. 
Montgomery  v.  Smith,  xiv,  53. 
Moon  v.  TowerB,  xii,  35,  37. 
Mooney  v.  Bellville  Stone  Co.,  xix, 

37. 
Be  Moore  (Eng.),  xiv,  15. 
Be  Moore  (U.  S.)  xi,  90. 
Moore's  Petition,  xii,  12. 
Moore  v.  Alden,  vi,  46. 
Moore  v.  Capewell  Horse  Nail  Co., 

xvii,  3. 
Moore  v.  C.  B.  &  Q.  B.  Co.,  xvii,  22. 
Moore  v.  Copeley,  iii,  93,  94. 


TABLE  OF  OASES 


507 


Moore  v.  Dublin  Cotton  Mills,  xviii, 

25;   xix,  29. 
Moore  v.  Graves,  xi,  17. 
Moore  v.   Hammond,  ii,   30. 
Moore  v.  Hegeman,  i,  38. 
Moore  v.  Kelly,  xvii,  31. 
Moore  v.  New  York,  vi,  20. 
Moore  v.  Page,  v,  26,  31,  33. 
Moore  v.  Shields,  xv,  40. 
Moore  v.  Stevenson,  iv,  10. 
Moors  y.  Moors,  ix,  3. 
Be  Moran,  xii,  12. 
Moran  v.  Dunphy,  xvi,  20. 
Moran  v.  Stewart,  vi,  39. 
Morel  v.  Westmoreland,  iii,  52. 
Be  Morgan,  xvi,  30. 
Morgan  v.   Kennedy,  iii,  49. 
Morgan  v.  Martin,  ii,  47. 
Morgan  v.  Potter,  xv,  33. 
Morgan  v.  Bainier  Beach  Lumber 

Co.,  xix,  8. 
Morgan  v.  Smith,  xix,  22,  25. 
Morgan  v.   Southern  Pae.  B.   Co., 

xiii,  8. 
Morgan  v.  Thames  Bank,  iii,  14,  26. 
Morgen  v.  Dillon,  xiv,  58. 
Morgenroth  v.  Spencer,  iii,  55,  87, 

90. 
Morris  v.  Booth,  iv,  34. 
Morris  v.  Goodwin,  xv,  11,  21. 
Morris  v.  Morris,  iii,  2. 
Morris8ey  v.  Dickey,  v,  9. 
Morrison  v.  Holt,  iii,  79. 
Morrison  v.  Morrison,  ix,  25. 
Morrison  v.  Nellis,  xv,  22. 
Morrison  v.  Sessions,  xii,  11,  12,  15. 
Morrison  v.  Thistle,  v,  11. 
Morrow  v.  Whitesides,  iii,  37. 
Morse  v.  Earl,  iv,  34. 
Morse  v.  Ely,  xi,  61. 
Morse  v.   Hinkley,  xv,  9. 
Morse  v.  Toppan,  iv,  1. 
Morse  v.  Welton,  xii,  45,  46. 
Morse  v.  Wheeler,  xi,  76. 
Mortimer  v.  Mortimer,  v.   16. 
Moseley  v.   Chamberlain,  sec.   203; 

xx,  5. 
Moses  v.  Stevens,  xi,  67. 


Mosher  v.  MoBher,  ix,  15. 

Moss  v  Decatur  Land  Improvement 

Co.,  xvi,  25;  xvii,  13. 
Moss  v.  Moss,  i,  28. 
Motte  v.  Alger,  v,  29. 
Ex  p.  Mountford,  xiv,  15. 
Mt.  Hope  Cemetery  Asso.  v.  Weid- 

enmann,  xvii,  31,  36,  37. 
Moyer  's  Appeal,  xvi,  4. 
Moyer  v.  Fletcher,  xv,  41. 
Mulcahey  v.  Washburn  Car  Wheel 

Co.,  xiii,  6. 
Mullany  v.  Mullany,  vi,  3;  vii,  17. 
Muller  v.  Oregon,  sec.  161. 
Muller  v.  Witte,  v,  48. 
Multer  v.   Knibbs,  ii,  37. 
Mulvehill  v.  Bates,  xvii,  56. 
Munday  v.  Collier,  v,  11. 
Mundhenke  v.  Oregon  City  Mfg.  Co., 

xix,  11. 
Munro  v.  DeGhamant,  iii,  54. 
Monro  v.  Munro,  xii,  3. 
Munro  v.  Pac.  Coast  Dredging     Co., 

xiii,  5,  7. 
Munson  v.  Washband,  xi,  27. 
Murdock  v.  Murdock,  v,  5. 
Murphy  v.   Gray,   iv,  21. 
Murphy  v.  Murphy,  vi,  39. 
Murphy    v.    Bockwell    Engineering 

Co.,  xviii,  32;   xix,   1. 
Murphy  v.  Superior  Court,  xiv,  32. 
Murray  v.   Lehigh  Valley  B.   Co., 

xvii,  57,  59. 
Murray  v.  Murray,  vi,  57. 
Muflick  v.  Dodson,  iv,  1,  6,  9. 
Mustard  v.  Wohlford,  xi,  48,  56,  64. 
Mutual  Fire  Ins.  Co.  v.  Deale,  vii,  7. 
Murray   v.    Southern   Carolina   B». 

Co.,  sec.   198,  203. 
Myers  v.  McGavock,  xiv,  16,  21;  xv, 

22. 
Myers  v.  Myers,  xi,  6. 

Naeglin  v.  Cordoba,  xiv,  7. 
Nagel  v.  Nagel,  ix,  23,  24. 
Nagle  v.  Bobins,  xv,  36,  38. 
Naler  v.  Ballew,  v,  36. 


/ 


508 


TABLE  OP  CASES 


Narramore    v.    Cleveland    B.    Co., 

xviii,   15;    xix,   8,   14,   15. 
Nash  v.  Inman,  xi,  29,  31. 
Nash  y.  Jewett,  xi,  88. 
Nashville  B.  Co.  v.  Elliott,  xi,  42. 
Natallizio  v.  Valentino,  xvii,  11. 
National    Automatic    Fire    Alarm 

Co.  v.  New  Orleans  B.  Co.,  xvii, 

2. 
National  Granite  Bank  v.  Tyndale, 

▼,  10,  1L 
National  Granite  Bank  v.  Wicker, 

v,  10. 
National  Protective  Association  v. 

Cnmming,  sec.  156,  zvi,  10,  14. 
National  Syrup  Co.  v.  Carlson,  xviii, 

11. 
Neagle  v.  Syracuse  B.  Co.,  xix,  36, 

37. 
Neal  v.  Gillett,  xi,  84. 
Needham  v.  Branson,  v,  36. 
Needles  v.  Needles,  iii,  19,  20. 
Neely's  Appeal,  v,  5. 
Neely  v.  Lancaster,  vii,  17,  18,  19. 
Be  Neff,  xiv,  25. 

Nehring  v.  Connecticut  Co.,  xix,  9. 
Nelson  v.  Galveston  B.  Co.,  xi,  4,  8. 
Nelson  ▼.  Nelson,  vi,  13. 
Be  Nevin,  xiv,  46. 
New  v.   Potts,  iv,  26. 
New  v.  Southern  B.  Co.,  xviii,  41. 
Newburyport  v.  Boothbay,  i,  24. 
New  England  B.  Co.  v.  Conroy,  sec 

200. 
New   Hampshire   Fire   Ins.    Co.   v. 

Noyes,  xi,  26,  30. 
New     Jersey     Steamboat     Co.     v. 

Brockett,  xvii,  56,  59. 
Be  Newlin,  i,  10. 
New   Orleans   B.   Co.   v.   Harrison, 

xvi,   9. 
Newsome  v.  Newsome,  ix,  28. 
Newton  v.  Nutt,  xv,  4. 
New  York  Bldg.  ft  Loan  Company 

v.  Fisher,  xi,  39. 
New  York  Central  B.   Co.  v.  Wil- 
liams, xv,  36. 


New  York  C.  ft  St.  L.  B.  Co.  v. 

Bopp,  xviii,  29. 
New  York  L.  E.  ft  W.  B.  Co.   v. 

Bell,  xviii,  40. 
New  York  Trust  Co.  v.  Viele,  xii, 

19. 
Nichols  v.  Coolahan,  xvii,  5. 
Nichols  v.  Nichols  (31  Vt.),  ix,  12. 
Nichols  v.  Nichols  (61  Vt),  vi,  57. 
Nichols  v.   O'Neill,   iii,   7,   10. 
Nichols  v.  Palmer,  viii,  10. 
Nichols  v.   Sargent,  xv,  27. 
Nicholson's  Appeal,  xiv,  47,  67,  68. 
Nicholson  v.  Wilborn,  xiv,  59. 
Be  Nicoll,  xiv,  55. 
Nicrosi  v.  Phillippi,  vii,  17. 
Nielsen  v.  International  Text  Book 

Co.,  xi,  26. 
Nightingale  v.  Withington,  xii,  44, 

45. 
Nims  v.  Thompson,  i,  24. 
Nix  v.  Bradley,  vii,  5,  9. 
Be  Noble's  Estate,  xv,  42. 
Noble  County  v.  Schmoke,  iii,  92. 
Noble  State  Bank  v.  Haskell,  sec 

209,  211;  xx,  15,  23. 
Noden  v.  Verlenden  Bros,  xviii,  33. 
Noel  v.  Ewing,  i,  5. 
Noel  v.  Kinney,  v,  9. 
Nolan  v.  N.  Y.  H.  ft  H.  B.  Co.,  sec 

203;  xx,  3. 
Nolan  v.  Traber,  iv,  20. 
Nolin  v.  Pearson,  ii,  45,  46. 
Be  Noll,  xv,  50. 
Non  She  Po  v.  Wawinta,  xii,  11. 
Nordholt  v.  Nordholt,  xi,  22. 
Nordstrom  v.  Spokane  B.  Co.,  xviii, 

7,  32;  xix,  i 
Norman  v.  Norman,  i,  37. 
Norman     v.    Virginia    Pocahontas 

Coal  Co.,  xviii,  15. 
Norris  v.  Beyea,  iii,  2. 
Norris  v.  CorkiU,  iii,  49. 
North    Chicago     City    B.     Co.     v. 

Gastka,  xvii,  58. 
Northern  Pacific  B.  Co.  v.  Dixon, 

xix,  36. 


TABLE  OF  GASES 


509 


Northern  Pacific  B.  Go.  t.  Ham- 
berg,  xix,  33. 

Northern  Pacific  B.  Go.  v.  Peter- 
son, xviii,  7,  40. 

Norton  v.  Tufts,  vi,  50. 

Norval  v.  Zinsmaster,  xiv,  15. 

Nuding  y.  Urich,  ii,  25. 

Nugent  v.  Powell,  zii,  11,  14;  ziii, 
20. 

Oakman  t.  Belden,  ii,  37. 
O 'Boyle  v.  Detroit,  xvii,  7. 
O'Brien  v.  Elliott,  vi,  39. 
O'Brien  v.  People,  xvi,  13. 
O'Brien  v.  Philadelphia,  ziii,  17. 
Be  O'Connell,  xiv,  42,  44,  45,  49. 
O'Connell  v.  Taney,  v,  13,  30. 
O'Connor  y.  Armour  Go.,  xviii,  7; 

xix,  30. 
Offield  y.  Davis,  i,  23. 
Ogborn  v.  Francis,  xiii,  13. 
Ogden  v.  Ogden,  v,  25. 
Ohio  Go.  v.  Cosby,  iv,  35. 
Ohio  B.  Go.  v.  Tindall,  xiii,  18. 
Oinson  v.  Heritage,  iii,  87. 
Old  Dominion   Copper  Go.   v.  An- 
drews, xvii,  28. 
Oldham  v.  Henderson,  iii,  >1. 
Oliver  v.  Houdlet,  xi,  21,  41. 
Olivier  v.  Houghton  St.  B.  Go.,  xiii, 

6. 
Olmstead  v.  Bach,  xvii,  16,  28,  31. 
Olmsted  v.  Olmsted,  xii,  3,  4. 
Olsen  v.  Thompson,  xv,  54. 
Oltman  v.  Tost,  iii,  67,  91. 
Omaha  B.  Go.  v.  Challette,  ii,  42; 

iv,  35. 
O'Malley  v.  N.  T.  &  Brie  B.  Go., 

xviii,  26. 
O'Neill  v.  Chicago  B.  Go.  xviii,  6. 
Ornstein  v.  Yahr  Drug  Go.,  xvii,  13, 

31. 
Opinion  to  the  Governor    (B.  I.), 

xvi,  30,  36. 
Opinion   of   the   Justices    (Mass.), 

xvi,  32,  37;  sec  211;  xx,  14,  18. 
Orchardson  v.  Cofield,  i,  9. 
Ord  v.  Blackett,  xiv,  27. 


Orpin  v.  Westmacott  Gas.  Go.,  xvii, 

43. 
Orthwein  v.  Thomas,  xii,  6. 
O'Bourke    v.    Hancock    Mut.    Life 

Ins.  Go.,  xi,  41. 
Osborn  v.  Allen,  xiii,  17. 
Osborne  v.  Cooper,  iv,   13;   v,  13, 

80. 
Osborne  v.  Knox,  xvi,  9. 
Osgood  v.  Bliss,  iv,  26;  v,  5. 
Osgood  v.  Breed,  iv,  17. 
Ottaway  v.  Hamilton,  iii,  79. 
Overton  v.  Lea,  vi,  46. 
Overton  v.  State,  v,  41. 
Owen  v.  White,  xii,  27,  28. 
Owens  v.  Gunther,  xi,  27. 
Owens  v.  Owens,  ix,  27. 
Owens  v.  Snodgrass,  iii,  47. 

Pacific  B.  Go.  v.  McCafferty,  xix, 

19. 
Paddleford  v.  Paddleford,  ix,  20. 
Be  Padgett,  xiv,  67. 
Page  v.  Acton,  v,  1. 
Page  v.  Page  (N.  H.),  xvi,  4. 
Page  v.  Page  (Wash.),  ix,  22. 
Page  v.  Truf  ant,  v,  19. 
Pain  v.  Hollister,  v,  3,  5;  vi,  58. 
Pain  v.  Pain,  i,  16. 
Paine  v.  Paine,  xiv,  10. 
Palmer  v.  Oakley,  iv,  30;  xiv,  49, 

52,  57;  xv,  22. 
Palmer  v.  Palmer,  ix,  15. 
Palmeri  v.  Manhattan  B.  Co.,  xvii, 

59. 
Paltz  v.  Printz,  xvii,  22. 
Parcell  v.  McComber,  xvii,  10. 
Pardey  v.  American  Ship  Windlass 

Co.,  xi,  24;  xvi,  2. 
Park  v.  Kleeber,  iii,  68,  72. 
Parker  v.  Cowan,  iv,  8.  v 

Parker  v.  Macomber,  xvii,  41. 
Parker  v.  Steed,  iii,  37,  47;  iv,  37. 
Parkinson     v.     Building     Trades9 

Council,  xvi,  10,  22. 
Parks  v.   Northwestern  University, 

xvii,  64. 
Parrett  v.  Palmer,  ii,  3. 


510 


TABLE  OF  CASES 


Parsley  v.  Martin,  xv,  42. 
Parsons  v.  Lyman,  xv,  34. 
Parsons  v.  Parsons  (N.  H.),  iii,  17, 

19,  25. 
Parsons   y.   Parsons    (Wash.),   xii, 

14. 
Parton  v.  Hervey,  i,  7,  23. 
Partridge  t.  Havens,  iii,  34. 
Passenger   B.   Go.   v.   Statler,   xiii, 

17. 
Paton  t.  People,  xii,  21. 
Patrick  t.  Putnam,  xvii,  40,  42. 
Patterson  v.  Booth,  xv,  40. 
Patterson  v.  Gage,  xvii,  17. 
Patterson  v.  Lippincott,  xi,  42. 
Patton  v.  Texas  &  Pac.  B.  Co.,  xviii, 

6. 
Paul  v.  Hummel,  xtt,  35. 
Payne  v.  Dotson,  vi,  49. 
Peabody  v.  Norfolk,  xvii,  48. 
Peacock  v.   Monk,   iv,   26;    vii,   1, 

13. 
Peak  v.  Shasted,  xi,  94. 
Peaks  v.  Hutchinson,  v,  13. 
Peaks  v.  Mayhew,  iii,  76,  87. 
Pearce  v.  Garrington,  xi,  7. 
Pearce  v.  Foster,  xvii,  21. 
Pearman  v.  Pearman,  ii,  20. 
Pearse  v.  Diwer,  xvii,  13. 
PearsoU  v.  Ghapin,  xi,  21. 
Pearson  v.  Darrington,  iii,  79,  91. 
Peary  v.  Brainard,  xiv,  53. 
Pease  v.  Pease,  ix,  24. 
Pease  v.  Whitman,  v,  36. 
Pecacaro  v.  Pecacaro,  xi,  61. 
Peck  v.  Marling,  iii,  79. 
Peck  v.  Peck,  i,  19;  v,  5. 
Peck  v.  Vandemark,  v,  1. 
Peigne  v.  Sutcliffe,  xi,  84. 
Pelletier  v.  Couture,  xi,  40. 
Penn  v.  Heisey,  xv,  16,  20. 
Penn  v.  Whitehead,  xii,  48. 
Pennegar  v.  State,  i,  39. 
Pennsylvania  Go.  v.  Langdorff,  xix, 

4. 
Pennsylvania    Go.    v.    McGafferty, 

xviii,  21. 
Pennsylvania  Co.  v.  Eoney,  xix,  4. 


Penrose  v.  Curren,  xi,  86. 
People  v.  Baker,  x,  3. 
People  v.  Bellett,  xvi,  35. 
People  v.  Boice,  xiv,  29. 
People  v.  Byron,  xv,  4. 
People  v.  Caler,  xvi,  32. 
People  v.  Domenico,  xi,  13. 
People  v.  Erie  B.  Co.,  xvi,  30. 
People  v.  Ewer,  xvi,  30. 
People  v.  Havnor,  xvi,  35. 
People  v.  Lochner,  xvi,  31. 
People  v.  Marcus,  xvi,  11. 
People  v.  Mercein,  ii,  6;  xiv,  8. 
People  v.  Mete,  xvi,  32. 
People  v.  Moores,  xi,  22. 
People  v.  Orange  County  Boad  Co., 

xvi,  32. 
People  v.  Byland,  iv,  20. 
People  v.  Slack,  i,  7. 
People  v.  Todd,  xii,  50. 
People  v.  Waltz,  xv,  3. 
People  v.  Williams,  xvi,  33. 
People  v.  Wright,  iv,  20. 
Pepper  v.   Stone,  xv,  4. 
Percival  v.  Percival,  vi,  52. 
Perham  v.  Portland  Elec.  Co.,  xiii, 

5,  7. 
Perkins  *v.  Pendleton,  xvi,  20. 
Perry  v.  House  of  Befuge,  xvii,  64. 
Perry  v.  Perry,  i,  36;  ii,  21. 
Perry  v.  Philadelphia  B.  Co.,  xiii, 

5. 
Perry  v.  State,  xiii,  30. 
Perry  v.  Tozer,  xviii,  15. 
Person  v.  Chase,  xi,  21,  34,  41. 
Peters  v.  Fleming,  xi,  25. 
Peters  v.  Lord,  xvi,  2. 
Peters  v.  Peters,  v,  50. 
Be  Peterson,  xii,  13. 
Peterson  v.  Haffner,  xi,  84,  85. 
Peterson  v.  Mover,  xvii,  20. 
Peterson  v.  Mulford,  iii,  27,  30. 
Peterson  v,  N.  Y.  N.  H.  &  H.  B. 

Co.,  sec.  191;  xix,  37. 
Pettit  v.  Minnesota,  xvi,  35. 
Beyton  v.  Smith,  xiv,  31. 
Phalan  v.  Louisville  Trust  Co.,  xiv, 

48. 


TABLE  OF  GASES 


511 


Phelan  t.  Phelan,  ii,  13. 
Phelps  v.  Phelps,  vi,  17,  22. 
Phelps  v.  Simons,  v,  36,  39. 
Phillips  v.  Davis,  xv,  51,  53. 
Phillips  v.  Graves,  vii,  15. 
Phillips  v.  Green,  xi,  50. 
Phillips  v.  Lloyd,  xi,  30. 
Phillips  v.  Madrid,  i,  38. 
Phillips  v.  McGonica,  xii,  15. 
Phillips  v.  Phillips,  ix,  27. 
Phillips  v.  Richardson,   iii,   37;    iv, 

30. 
Phillips  v.  Sanchez,  iii,  65. 
PhiUips  v.  Williams,  xiv,  63. 
Phillips  v.  Wiseman,  vi,  49. 
Phillipson  v.  Hayter,  iii,  50,  73. 
Pickens   v.   Kinsley,  iv,   1. 
Pickett  v.  Peay,  vi,  44. 
Pickett  v.  Pickett,  ix,  11. 
Pickett  v.  Walsh,  xvi,  13. 
Pidge  v.  Pidge,  ix,  20. 
Pierce  v.  Gonners,  viii,  7. 
Pierce  v.  Pierce,  v,  4;  vi,  39,  58. 
Pierce  v.  Prescott,  xv,  48. 
Pierce  v.  Tennessee  Goal  Go.,  xvii, 

37. 
Piers  v.  Piers,  xii,  6. 
Pierson  v.  Smith,  iii,  19. 
Pippen  v.  Mat.  Ben.  Life  Ins.  Go., 

xi,  46. 
Pitts  v.  Sheriff,  vii,  7,  12, 
Pittsburg  B.  Co.  v.  Haley,  xiv,  16, 

18. 
Pixler  v.  Nichols,  xvii,  10. 
Plaisted  v.  Hair,  v,  14. 
Plant  v.  Woods,  sec.  156;  xvi,  15, 

20,  22. 
Platner  v.  Patchin,  iv,  37;  viii,  22. 
Piatt  v.  Waterbury,  xvii,  63. 
Plumb  v.  Sawyer,  iii,  10. 
Polaski    v.    Pittsburgh    Goal    Go., 

xviii,  25. 
Pool  v.  Everton,  iii,  55,  87. 
Poor  v.  Poor,  ii,  1,  14. 
Portance  v.  Lehigh  Valley  Goal  Go., 

xviii,  7;  xix,  36. 
Porter  v.  Babb,  iii,  56. 


Porter  v.  Bank  of  Butland,  iv,  32; 
v,  47. 

Porter  v.  Briggs,  iii,  80. 

Porter  v.  Fillebrown,  xv,  47. 

Porter  v.  Noyes,  vi,  18. 

Porter  v.  Powell,  xii,  25. 

Porterfield  v.  Butler,  iv,  6. 

Posey  v.  Garth,  xvii,  11,  20. 

Pote's  Appeal,  xiii,  30;  xiv,  41. 

Potter  v.  Hiscox,  xv,  35,  48. 

Powell  v.   Benthall,  ii,  38. 

Powell  v.  Fowler,  xii,  7. 

Powell  v.  Powell,  ii,  14. 

Power  v.  Harlow,  xiv,  16. 

Power  v.  Lester,  viii,  28. 

Powers  v.  Mass.  Homeopathic  Hos- 
pital, xvii,  64. 

Powers  v.  Bussell,  iii,  94. 

Powers  v.  Ware,  xvi,  2. 

Pratt  Goal  &  Iron  Go.  v.  Brawley, 
xui,  2. 

Pray  v.  Gorham,  xiii,  17» 

Pray  v.  Stebbins,  v,  36. 

Prentiss  v.  Paisley,  iii,  47. 

Prescott  v.  Brown,  iii,  27. 

Presley  v.  Davis,  xv,  55. 

Preston  v.  Ferrard,  xiv,  46. 

Prettyman  v.  Williamson,  ii,  29,  33, 
34. 

Pretainger  v.  Pretzinger,  xii,  25,  33. 

Be  Price,  ii,  22. 

Price's  Appeal,  xv,  28. 

Price  v.  Furman,  xi,  46,  52,  56,  57. 

Price  v.  Price  (Iowa),  ii,  45. 

Price  v.  Price  (N.  Y.),  i,  17;  vi, 
51. 

Price  v.  Railway  Go.,  xiii,  5. 

Price  v.  Sessions,  iii,  2. 

Pride  v.  Earls  of  Bath,  i,  15. 

Priestly  v.  Fowler,  sec.  193,  203. 

Prine  v.  Prine,  i,  11,  36. 

Probate  Court  v.  Niles,  iii,  25. 

Prout  v.  Wiley,  xi,  80. 

Pugh  v.  Baker,  xvii,  45. 

Pullen  v.  Pullen,  vi,  51. 

Be  Pulling,  vi,  23. 

Pullman  Palace  Gar  Go.  v.  Laack, 
xix,  19. 


512 


TABLE  OP  OASIS 


Be  PureeD,  vi,  45. 
Purdew  v.  Jackson,  iii,  20. 
Purinton  v.  Jamrock,  xiii,  31;  xiv, 

47. 
Pursley  v.  Hayes,  xv,  22. 
Path  v.  Zimbleman,  ii,  33. 
Putnam  v.  Putnam,  i,  38. 
Pyatt  v.  Pyatt,  xv,  52,  57,  60. 
Pybus  v.  Smith,  vii,  1. 
Pyne  v.  Wood,  xi,  26. 

Be  Quai  Shing,  xii,  11. 

Queen,  eee  also  Regina. 

Queen  v.  Dalton  Coal  &  Iron  Co., 

xviii,  15. 
Quick  v.  Miller,  iii,  49. 
Quinlen  v.  Welch,  xi,  8. 
Be  Quinn,  vii,  3. 
Quinn    v.    Electric    Laundry    Co,, 

xviii,  17,  33. 
Quinn  v.  Leatham,  xvi,  19,  22. 
Quinn  v.  Power,  xvii,  56. 
Quinn  v.  R.  Co.,  xvii,  64. 

Babeke  v.  Baer,  xii,  8. 
Badford  v.  Cadwell,  vii,  14,  19. 
Badke  v.  Schlundt,  iii,  44. 
Bahles    v.     Thompson     Mfg.     Co., 

xviii,  32. 
Bahmel  v.  Lehndorff,  xvii,  60. 
Bailroad  Co.  v.  Mills,  iv,  35. 
Bailroad  v.  Spence,  xiii,  7. 
Bains  v.  Wheeler,  v,  19. 
Bainwater  v.  Dunham,  xi,  30. 
Earning  v.  Met.  St.  R.  Co.,  xi,  92. 
Bamsay  v.  Thompson,  xiv,  26,  41,  44. 
Ramsey  v.  Ramsey,  xii,  24,  26,  31. 
Randall  v.  Krieger,  vi,  20. 
Randall  v.  Randall,  v,  19. 
Randolph  v.  Simpson,  iii,  37. 
Bank  v.  Bank,  vii,  17. 
Ranninger's  Appeal,  xvi,  5. 
Base  v.  Minneapolis  R»  Co.,  xix,  13, 

14. 
Batdiffe's  Case,  xiv,  7. 
Bathfon  v.  Loeher,  iv,  8. 
Bawson  v.  Penn  B.  Co.,  iii,  15;  vi, 

61. 
Bawson  v.  Bawson,  i,  15. 


Bawson  v.  Spangler,  iii,  57. 

Bay  v.  Adden,  iii,  61,  80. 

Baynes  v.  Bennett,  iii,  55,  62,  64, 
72. 

Baycroft  v.  Tayntor,  xvi,  20. 

Bea  v.  Durkee,  iii,  55,  87. 

Bea  v.  Tucker,  ii,  32. 

Bead  v.  Friendly  Society  of  Stone- 
masons, xvi,  18. 

Beady  v.  Pinkham,  xi,  62. 

Beagle  v.  Beagle,  v,  43. 

Reando  v.  Misplay,  xvi,  5. 

Reaves  v.  Reaves,  i,  23. 

Re  Reciprocity  Bank,  iii,  2,  24. 

Redington  v.  Redington,  ix,  23,  24. 

Reed  v.  Batchelder,  xi,  21. 

Reed  v.  Crissey,  iii,  61,  63,  75. 

Reed  v.  Dickerman,  vi,  41,  42,  43. 

Reed  v.  Lamar,  vii,  15. 

Reed  v.  Moore,  xviii,  10,  40. 

Reed  v.  Reed,  vi,  4. 

Reel  v.  Elder,  vi,  49. 

Rees  v.  Waters,  iii,  36i 

Reese  v.  Chilton,  iii,  56. 

Regina  v.  Clarke,  xiv,  46. 

Regina  v.  Jackson,  ii,  20,  23. 

Regina  v.  Kenny,  v,  40. 

Regina  v.  Millis,  i,  2,  6,  18. 

Regina  v.  Nash,  xiv,  13. 

Regina  v.  West,  xi,  2. 

Seidell  v.  Morse,  xvi,  2. 

Renfrow  v.  Renfrow,  i,  23. 

Republic  Iron  Steel  Co.  v.  Ohler, 
xviii,  21. 

Republic  Iron  Steel  Co.  v.  State, 
xvi,  35. 

Rex  v.  Greenhill,  xiv,  15. 

Rex  v.  Gyngall,  xiv,  15. 

Rex  v.  Hopkins,  xiv,  13. 

Rex  v.  James,  v,  42. 

Rex  v.  Lister,  ii,  22. 

Rex  v.  Moseley,  xiv,  13. 

Rex  v.  Munden,  iii,  81. 

Rex  v.  Soper,  xiv,  13. 

Reynolds  v.  Buck,  xvii,  56. 

Reynolds  v.  Davis,  xvi,  13. 

Reynolds  v.  Hitchcock,  xiii,  26. 

Reynolds  v.  Reynolds,  i,  34. 


TABLE  OF  OASES 


513 


Bhea  y.  Bhenner,  iv,  9. 

Bhodes  v.  Davis,  t,  11. 

Bibet  y.  Bibet,  ii,  24. 

Bibich  y.  Lake  Superior   Smelting 

Co.,  xviii,  32. 
Be  Bice,  xiv,  39,  48 ;  xv,  33. 
Bice  y.  Boyer,  xi,  46,  64,  89. 
Bice  y.  Butler,  xi,  60. 
Bice  y.  Bice,  ii,  37,  45. 
Bice  y.  Bally,  y,  13,  48. 
Bice  y.  Shepherd,  iii,  78. 
Bice  y.  Wilson,  xv,  46. 
Bichards  y.  Bichards,  iii,  26. 
Bichardson  v.  De  Giverville,  vii,  4, 

5,  10. 
Bichardson      v.      Eagle      Machine 

Works,  xvii,  31. 
Bichardson  v.  Stuesser,  iii,  92. 
Bichardson  v.  Tyson,  xi,  94. 
Bicks  y.  Yates,  xvii,  10,  28. 
Bico  y.  Brandenstein,  v,  28. 
Biddlesen  v.  Wogan,  i,  15. 
Bidgely  y.  Bidgely,  1,  36. 
Bidgeway  v.  Herbert,  ad,  39,  56. 
Biif  y.  Biibe,  xyiii,  3. 
Biley  v.  Dillon,  xi,  41. 
BUey   v.   Mallory,   xi,   46,    52,   57, 

58. 
Biley  v.  Mitchell,  iii,  30. 
Biley  v.  Biley,  sec.  69;  v,  31;  vii,  1. 
Biley  v.  Biley  (N.  J.),  iii,  16. 
Binehart  v.  Bills,  ii,  35. 
Bing  y.  Bing,  ix,  15. 
Bistine  v.  Bistine,  ix,  23. 
Bitchie  v.  People,  xvi,  30,  33. 
Bitchie  v.  Waller,  xvii,  55,  56. 
Bitchie  v.  Weyman,  xvi,  30,  33. 
Bive  y.  Thompson,  vi,  13. 
Boach  v.  Quick,  iii,  40. 
Bobbins   v.  Eaton,  xi,   73,  77,   79, 

83. 
Bobbins    v.    Lewiston   St.    B.    Co., 

xviii,  22. 
Bobbins  v.  Bobbins,  ix,  25,  28. 
Bobertson  v.  Epperson,  xiv,  67. 
Bobertson  v.  Bobertson,  vi,  56,  57. 
Bobertson  v.  State,  i,  19. 
Bobins  v.  McClure,  vi,  13. 
D.  R.— 38 


Bobinson's  Appeal,  v,  5. 
Bobinson  v.  Nahon,  iii,   54. 
Bobinson  v.  Baynor,  xvi,  6. 
Bobinson  v.  Beynolds,  iv,  9. 
Bobinson  v.  Bobinson,  ix,  15. 
Bobinson  v.  Buprecht,  i,  21;  xii,  5. 
Bobinson  v.  St.   Johnsbury  B.  Ce., 

xviii,  9. 
Bobinson  v.  Woelpper,  iii,  17,  25, 

55. 
Boby  v.  Phelan,  i,  10. 
Bockafellow  v.  Newcomb,  v,  5. 
Bogers  v.  Oonover,  xix,  11. 
Bogers  v.  Dickey,  xv,  38. 
Bogers  v.  Dill,  xv,  12. 
Bogers  v.  Smith,  xiii,  1. 
Bolfe  v.  Budder,  vii,  1. 
Bolin    v.    Beynolds    Tobacco    Co., 

xviii,  15,  36. 
Boiler  v.  Boiler,  xii,  20. 
Bollins  v.  Marsh,  xv,  4. 
Bose  v.  Bose,  iii,  2. 
Be  Boss,  xiv,  51. 
Boss  v.  Cobb,  xiv,  20. 
Boss  v.  Gill,  xiv,  55. 
Boss  v.  Hardin,  xvii,  6. 
Boss  v.  Morrow,  xi,  12. 
Boss  v.  Boss  (111.),  iii,  91. 
Boss  v.  Boss  (Mass.),  xii,  12,  18. 
Boss  v.  Singleton,  iv,  9. 
Boss  v.  Walker,  xix,  36. 
Bossey  v.  Lawrence,  xviii,  33. 
Botch  v.  Miles,  iii,  58. 
Bounds  v.  Del  &  Hudson  B.  Co., 

sec.  176. 
Bowe  v.  Baper,  xii,  25. 
Bowe  v.  Bugg,  xii,  40. 
Bowland  v.  Cuthbertson,  vi,  26. 
Be  Bucker,  iv,  31. 
Budd  v.  Bounds,  ii,  34. 
Buohs  v  Backer,  xiv,  67. 
Bush  v.  Wick,  xi,  23,  43. 
Bussell  v.  Brooks,  iii,  28. 
Bussell  v.  Coffin,  xiv,  57. 
Bussell  v.  Bussell,  ix,  15. 
Bussner  v.  McMillan,  xiv,  45. 
Byan  v.  Dayton,  xvi,  28;  xvii,  25, 

29. 


514 


TABU  OF  CASK 


Byan  v.  People,  xv,  46. 
Byan  y.  Smith,  xi,  30,  36. 
Be  Ryder,  xii,  23,  26. 
Byder  v.  Jacobs,  zvii,  4. 
Byder  v.  Syracuse  St.  B.  Co., 

9. 
Byder  v  Wombwell,  zt,  25. 


St  George  v.  Biddeford,  i,  9. 
St.  John's  Parish  v.  Bronson,  vii, 

61,  70. 
St.  Louis  Cordage  Go.  v.  Miller,  ziz, 

11,  14,  16. 
St.  Louis  B.  Co.  v.  Morris,  ziz,  7. 
St.  Louis  B.  Co.  v.  Needham,  zviii, 

7;  ziz,  37. 
St.  Louis  B.  Co.  v.  Paul,  zvi,  36. 
Bailee  v.  Arnold,  iii,  13;  xv,  8. 
Be  Salter,  ziv,  45. 
Salter  v.  Salter,  iii,  36. 
Salvador  v.  Feeley,  xvi,  5. 
Sams  v.  Sams,  xii,  5. 
Samson  v.  Samson,  vi,  57. 
Sanborn  v.  Neilson,  ii,  28,  31,  32, 

33. 
Sanders  v.  Wallace,  vi,  49. 
Sanf  ord  v.  Marsh,  ziii,  26,  30. 
Sanger  v.  Hibbard,  xi,  71. 
Sargent  v.  Wallis,  xv,  49. 
Saulmer's  Estate,  vi,  14. 
Saunders  v.  Saunders,  vi,  37,  52. 
Sauter  v.   Scrutchfield,  iii,  50,  52, 

61,  72,  73. 
Savannah  St.  B.  Co.  v.  Bryan,  zvii, 

59. 
Sawyer  v.  Baldwin,  iii,  35. 
Sawyer  v.  Hebard,  xvi,  4. 
Sawyer  v.  Bichards,  iii,  88. 
Say  v.  Barnes,  xv,  44. 
Sayles  v.  Christie,  xi,  41,  72,  75» 
Be  Scanlon,  ziv,  46. 
Scanlon  v.  Walshe,  xii,  5,  7,  8. 
Scarborough  v.  Watkins,  v,  29. 
Scarf  v.  Aldrich,  xv,  22. 
Schaefer  v.  Osterbrink,  xii,  36. 
Scheib  v.  Thompson,  xv,  26,  41,  60. 
Scheible  v.  Klein,  zvii,  17. 
Scherer  v.  Schlaberg,  ziii,  8. 


Schick  v.  Howe,  xii,  17. 

Schielenger    v.    Bridgeport    Knife 
Co.,  xvii,  17. 

Schiffer  v.  Pruden,  vi,  50. 

Schilling  v.  Darmody,  viii,  25. 

SchUtz  v.  Boenitz,  xii,  14,  17. 

Schmidt  v.  Shaver,  xv,  9. 

Schneider  v.  Breier,  iii,  84. 

Schorn  v.  Berry,  ii,  32. 

Schultz  v.  Schultz,  v,  50. 

Schorr  v.  Savigny,  zvii,  6. 

Schuyler  v.  Hoyle,  iii,  20. 

Schuman  v.  Schuman,  xii,  8. 

Schwartz  v.  Saunders,  iii,  27. 

Scott  v.  Carothers,  iii,  82. 

Scott  v.  O'Brien,  ii,  46. 

Scott  v.  Beeves,  xv,  38. 

Scott  v.  Scott,  ix,  32,  33. 

Scott  v.  Seebright,  i,  25. 

Scott  v.  Watson,  xi,  84;  xii,  37. 

Scoville  v.  Brock,  xv,  46. 

Searcy  v.  Hunter,  xi,  81. 

Sean  v.  Giddey,  iii,  82. 

Seattle  v.  Smyth,  xvi,  32. 

Seaver  v.  Adams,  ii,  45. 

Second  Natl.  Bank  of  Beloit  v.  Mer- 
rill, v,  44. 

Security  Co.  v.  Bryant,  vi,  46. 

Seiber  v.  Pettit,  ii,  30. 

Seiler  v.  People,  iv,  20. 

Seitz  v.  Mitchell,  iii,  28,  30. 

Senft  v.  Carpenter,  ii,  14;  iii,  92. 

Sergent   v.    No.   Cumberland   Mfg. 
Co.,  vi,  49,  xii,  7. 

Sessions  v.  Kell,  ziv,  53. 

Setzer  v.  Setzer,  ix,  20. 

Sexton  v.  Wheaton,  v,  33. 

Seymour  v.  Oelrichs,  zvii,  37. 

Shackleton  v.  Shackleton,  ix,  26,  27, 
28. 

Shaefe  v.  O'Neil,  vi,  31. 

Shaeffer  v.  Shepard,  iii,  2. 

Shaffer  v.  State,  i,  7. 

Shaffner  v.  Grutzmacher,  iv,  5. 

Shallenberger  's  Appeal,  xv,  46. 

Shamleffer   v.    Council   Grove   Mill 
Co.,  xv,  30. 

Shanahan  v.  Madison,  iv,  35. 


TABLE  OF  CASES 


515 


Shanks  v.  Seamonds,  xiv,  8,  16,  21. 
Sharp  y.  Baker,  v,  36, 
Shattuck  v.  Hammond,  ii,  32. 
Shaver  v.  Ingram,  ml,  22. 
Shaw  v.  Boyd,  vi,  38. 
Shaw  y.  Suss,  iv,  11. 
Shaw  y.  Shaw,  ix,  14,  15. 
Shaw  y.  Thompson,  iii,  94;   iv,  2, 

9. 
Shea  y.  Gurney,  xvi,  8. 
Sheffield  v.  Franklin,  ail,  12. 
Shelton  v.  Pendleton,  iii,  79,  94. 
Shepard  v.  Hanson,  xv,  27. 
Shepard  y.  Maekail,  iii,  76,  77. 
Shepard  v.  Shepard,  y,  26. 
Sherlag  v.  Kelly,  iv,  35. 
Sheridan   v.   Long   Island   B.   Co., 

xviii,  26. 
Sherley  v.  Billings,  xvii,  59. 
Sherwin  v.  Saunders,  iv,  7. 
Sherwood  v.  Pitman,  ii,  33. 
Shields  y.  Olteilly,  zii,  25. 
Shields  v.  Yonge,  ziii,  4. 
Shinn  v.  Shinn,  ii,  14. 
Shipley  v.  Smith  xi,  46,  56,  64. 
Shipman  y.  Keyea,  vi,  59. 
Shipp  y.  McKee,  xi,  80. 
Shirk  y.  Schultz,  xi,  40,  63. 
Shirley  v.   Shirley,  iii,   14. 
Shoemaker  v.  Jackson,  xii,  51. 
Shores  v.  Oarley,  vi,  4. 
Shoro  y.  Shoro,  i,  26,  27. 
Short  y.  Bullion-Beck  Mining  Co., 

xvii,  7. 
Short  y.  Mathis,  xv,  40,  44,  48. 
Shreeves  v.  Caldwell,  xi,  48. 
Shroyer  v.  Pittenger,  xi,  51,  54. 
Shuman  y.  Steimel,  iii,  59,  71. 
Shurtleff  v.  Millard,  xi,  52,  57. 
Shurtleff  v.  Bile,  xv,  48,  51. 
Shuttlesworth  v.  Hughey,  xi,  92. 
Shuttleworth  v.  Winter,  v,  34. 
Sibley  v.  Gilmer,  iii,  56,  59;  iv,  24. 
Siegel  y.  Detroit  B.  Co.,  xviii,  20. 
Siegel  Co.  v.  Treka,  xviii,  11. 
Sixes  v.  Tippins,  ii,  28. 
Be  Silverman,  xvii,  46* 


Silver     Spring    Bleaching    Go.    v. 

Woolworth,  xvii,  53. 
Simar  v.  Canaday,  vi,  18. 
Simmons  v.  Almy,  xv,  4. 
Simmons  v.  Bull,  xiii,  34. 
Simmons  Hardware  Co.  v.  Waibel, 

xvii,  51. 
Simpson  v.  Grayson,  xiii,  10,  11. 
Simpson  v.  Prudential  Life  Ins.  Co., 

xi,  60,  61. 
Sims  v.  Bardoner,  xi,  80. 
Sims  v.  Everhardt,  xi,  39,  45,  80. 
Sims  y.  Bieketts,  v,  11,  25,  26. 
Sims  y.  Sims,  ii,  45,  46. 
Sinclair  v.  Sinclair,  xiv,  10,  11. 
Singer  Mfg.  Co.  v.  Lamb,  xi,  45, 

48. 
Singer  Mfg.  Co.  v.  Bahn,  xvii,  62. 
Sipley  v.  Stickney,  xvii,  11. 
Be  Siter,  iii,  20. 
Skillman  v.  Skillman,  iii,  27,  30. 
Skinner  v.  Hale,  v,  43. 
Skinner  v.  Tirrell,  iii,  75. 
Slanter  v.  Favorite,  xv,  36. 
Slater    v.    Advance    Thresher    Co., 

xvii,  56. 
Slatford   Savings   Bank  y.   Under- 
wood, iv,  13. 
Slaymaker  v.  Bank  of  Gettysburg, 

iii,  24. 
Slayton  v.  Barry,  xi,  87,  88. 
Slemmer'8  Appeal,  xvii,  54. 
Sloppy  y.  Pacific  B.  Co.,  xix,  21. 
Small  y.  Small,  v,  14,  49;   vi,  57. 
Smart  v.  King,  xi,  6. 
Smart  v.  Smart,  xiv,  15. 
Smith  v.  Brady,  xvii,   11. 
Smith  y.  Davenport,  xii,  37. 
Smith  y.  Dibbell,  xv,   30. 
Smith  v.  Fitzgerald,  iv,  33,  34. 
Smith  y.  Gilbert,  xii,  44,  47. 
Smith  y.  Kane,  iii,  34. 
Smith  v.  Mayo,  xi,  41,  76. 
Smith  v.  Meyers,  ii,  28. 
Smith  y.  Morgan,  viii,  25. 
Smith  y.  N.  Y.  &  Harlem  B.  Co., 

xix,  23. 


516 


TABLE  OF  CASKS 


Smith  v.   North  Memphis   Savings 

Bank,  i,  23,  24. 
Smith    v.    Peninsular    Car    Works, 

xviii,  31. 
Smith  ▼.  Smith   (Col.),  vi,  57. 
Smith  y.  Smith  (Iowa),  ix,  13. 
Smith  v.  Smith   (Mass.),  i,  35. 
Smith  v.  Smith   (Miss.),  i,  9. 
Smith  y.  Smith  (R.  I.),  y,  48. 
Smith   y.    Smith    (Tenn,),   ii,    46; 

iii,  21. 
Smith  v.  Taylor,  iii,  44,  45. 
Smoot  y.  Bell,  xiv,  55. 
Smyley  y.  Beese,  iii,  83;  v,  82. 
Suavely  v.  Harkrader,  xiv,  64. 
Snelly  y.  Stone,  iii,  56. 
Snider  v.  Newell,  xiii,  9. 
Snook  y.  Sutton,  xiv,  4;  xv,  25. 
Snow  y.  Housatonic  B.  Co.,  xviii, 

14;  xix,  12,  23,  32. 
Snow  v.  Sevens,  vi,  22. 
Snuffer  v.  Karr,  i,  7,  23. 
Sokel  v.  State,  i,  7. 
Solomons    v.    United    States,    xvii, 

53. 
Soule  v.  Soule,  xvii,  8> 
Southern  Bell  Tel.  Co.   v.   Cassin, 

xui,  5. 
Southern  Cotton  Oil  Co.  v.  Dukes, 

xi,  56. 
Southern  Indiana  B.  Co.  v.  Harrell, 

xviii,  40;  xix,  36. 
Southern  Marble  Co.  v.  Stegall,  xiv, 

31. 
Southern  Pacific  B.  Co.  v.  Hetzer, 

xviii,  23. 
Southern  Pacific  B.  Co.  v.  Yeargin, 

xix,  14. 
Southern  Railroad  Co.  v.  Crowder, 

ii,  42;  iv,  35. 
Southern    Railroad    Co.    v.    Lyons, 

xviii,  10. 
South  Wales  Miners  Federation  v. 

Glamorgan  Coal  Co.,  xvi,  18. 
Southwick  v.  Southwick,  ix,  17. 
Spalding  v.  Boss,  xvii,  25. 
Speight  v.  Knight,  xiv,  63,  66. 
Be  Spence,  xiv,  Iff. 


Spencer  v.  Spencer  (Mass.),  xvi,  5. 
Spencer    v.    Spencer    (Minn.),    xii, 

33. 
Sperry  v.  Haslam,  iii,  2. 
Spicer  v.  Earl,  xi,  60. 
Spitz's  Appeal,  v,  13;  vii,  19;  viii, 

16,  21. 
Spooner  v.  Spooner,  v,  10. 
Sprayberry  v.  Merk,  iii,  79. 
Springfield  v.  Demott,  iii,  92. 
Spring  Valley  Coal  Co.  v.  Patting, 

xix,  15. 
Spruance  v.  Darlington,  xiv,  16,  17. 
Spurlock  v.   Brown,  v,  7. 
Squier  v.  Hudliff,  xi,  69. 
Stafford  v.  Roof,  xi,  41. 
Stafford  Sav.  Bank  v.  Underwood, 

iv,  13. 
Stahl  v.  Stahl,  vi,  52,  53. 
Stall's  Estate,  i,  38. 
Standard  CHI  Co.  v.  Anderson,  xix, 

24. 
Standef ord  v.  Devol,  iii,  17,  26. 
Standford  v.  Marshall,  vii,  1. 
Standen  v.  Penn.  B.  Co.,  ii,  25;  iii, 

27;  iv,  35. 
Stanley's  Appeal,  xv,  42. 
Stanton  v.  Willson,  xii,  27,  33. 
Staples 's  Appeal,  iii,  83,  84. 
Stapleton  v.  Poynter,  xiv,  15. 
Stark  v.  Parker,  xvii,  7,  11,  14. 
Starnes   v.    Albion   Mfg.   Co.,   xvi, 

30;  xviii,  15. 
Starr  v.  Pease,  iii,  6,  10,  11. 
State  v.  Baird,  xiv,  10. 
State  v.  Baker,  iv,  20. 
State  v.  Baldwin,  xiv,  8. 
State  v.  Banks,  v,  40. 
State  v.  Barnes,  iv,  22. 
State  v.  Bentz,  iv,  23. 
State  v.  Binder,  xi,  74. 
State  v.  Bittick,  i,  23. 
State  v.  Branch,  xv,  50. 
State  v.  Brown  &  Sharpe  Mfg.  Co., 

xvi,  36. 
State  v.  Buchanan,  xvi,  33. 
State  v.  Clark,  xi,  12. 
State  v.  Clausen,  sec.  210;  xx,  17. 


TABLE  OF  CASES 


517 


State  v.  Cleaves,  iv,  20. 

State  v.  Cone,  i,  7. 

State  v.  Craton,  ii,  23,  24. 

State  v.  Cooper,  zi,  3. 

State  v.  Fellows,  ix,  10. 

State  v.  Fisk,  xi,  13. 

State  v.  Goodwill,  zvi,  35. 

State  v.  Greensdale,  xv,  42. 

State  v.  Grugin,    xii,   22. 

State  v.  Housekeeper,   iii,    63. 

State  y.  Houston,  iv,   20. 

State  v.  Kilpatrick,  xiv,  10. 

State  v.  Jones   (N.  C.),  xii,  40. 

State  t.  Jones  (W.  Va.),  iv,  23. 

State  v.  Jnlow,  xvi,   11. 

State  y.  Lash,  ix,  10. 

State   v.   Livingston   Concrete   Co., 

xvi,  30,  32. 
State  v.  Lowell,  i,  7;  xii,  50. 
State  v.  MaFoo,   iv,   20. 
State  y.  Martini,  iv,  20. 
State  y.  Miller,  iv,  20. 
State  y.  Missouri  Tie  Co.,  xvi,  35. 
State  v.  Nestaval,  xiii,  34. 
State  y.  Oliver,  ii,  21. 
State  y.  Parsons,  xv,  46. 
State  y.  Pattee,  iv,  21. 
State  y.  Peckham,  xv,  45,  46. 
State  y>  Peterson,  xv,  47. 
State  y.  Phillips  (Del.),  xii,  31. 
State  y.  Phillips  (Ohio),  v,  41. 
State  v.  Potomac  Valley  Coal  Co., 

xv,  35. 
State  v.  Prude,  xi,  1. 
State  v.  Reynolds,  xiv,  52. 
State  v.  Rhodes,  ii,  21. 
State  v.  Richardson,  i,  38. 
State  v.  Richmond,  xi,  21. 
State  v.  Ross,  i,  37. 
State  v.  Shattuck,  i,  38. 
State  v.  Shee,  iv,  21. 
State  v.  Shoemaker,  xii,  7. 
State  v.  Shorey,  xvi,  30. 
State  v.  Slevin,  xv,  36,  58. 
State  v.  Smith,  xiv,  15. 
State  v.  Soale,  xi,  4,  8. 
State  v.  Somerville,  xv,  33. 
State  v  Steele,  xiv,  15. 


State  v.  Tieman,  xiii,  32. 

State  v.  Washburn,  xv,  38. 

State  v.  Whitehouse,  xv,  50. 

State  v.  Williams,  iv,  20. 

State  v.  Winthrop,  xi,  1. 

State,  ex  rel.  Yaple  v.  Creamer,  xx, 

22. 
State  v.  Yeargan,  xi,  13. 
Staub's  Appeal,  v,  3;  vi,  58. 
Stearns  v.  Allen,  xii,  14. 
Stearns  v.  Perrin,  vi,  43. 
Steele  v.  Steele,  vi,  46. 
Steffens  v.  Nelson,  iv,  24. 
Steinfleld  v.  Girrard,  iii,  55. 
Stephenson  v.  Duncan,  xix,  8. 
Stephenson  v.  Osborne,  v,  19. 
Sterns  v.  Weathers,  iii,  2. 
Stevens  v.  Friedman,  iv,  32. 
Stevens  v.  Meserve,  xv,  6,  36. 
Stevens  v.    Smith,   vi,   15,   17,   21, 

22. 
Stevens  v.  Stiles,  xvii,  49,  51. 
Stevens  v.  Story,  iii,  55. 
Stevenson  v.  Belknap,  xiii,  11,  14. 
Stevenson   v.    Ritter    Lumber    Co., 

xiii,  2. 
Stevenson  v.  Sullivant,  xiii,  27. 
Re  Stewart  (Me.),  iv,  27,  30. 
Re  Stewart  (N.  J.),  iii,  82. 
Stewart  v.  Baruch,  xvii,  56  . 
Stewart  v.  Brooklyn  R.   Co.,  xvii, 

59. 
Stewart  v.  Patrick,  iv,  36. 
Stewart  v.   Savannah  Electric  Co., 

xviii,  10. 
Stewart  v.  Stewart,  vi,  24. 
Stewart  v.   United   Elec.   Co.,   xiii, 

5. 
Stiff  v.  Cobb,  v,  43. 
Stiles  v.  Stiles,  v,  32. 
Stilson  v.  Stilson,  vi,  52, 
Stix  v.  Roulston,  xvii,  18. 
Stocken  v.  Patrick,  iii,  79. 
Re  Stockman,  xiv,  42,  45. 
Stodden  v.  Anderson  &  Winter  Co., 

xix,  2. 
Stolz  v.  Doering,  i,  19. 
Stone  v.  Bancroft,  xvii,  29. 


518 


TABLE  OF  OASfla 


Stone  v.  Dennison,  xi,  69. 
Stone  v.  Goes,  xvii,  48,  49. 
Stonesif  er  v.  Shriver,  iii,  88. 
Stoolfoos  v.  Jenkins,  vi,  5. 
Stork  v.  Stolper  Co.,  xviii,  17. 
Be  Stoughton,  xv,  25. 
Strafford  v.  Bepnblie  Iron  ft  Steel 

Co.,  xviii,  85. 
Strain  y.  Wright,  xi,  68. 
Stranahan   Brothers   v.   Coit,   xvii, 

58. 
Strangeways  v.  Bobbinson,  xiv,  13. 
Strauss  v.   Meertief,  xvii,   29,   34, 

35. 
Streitwolf    v.    Streitwolf    (IT.    8.), 

see.  81. 
Streitwolf  v.  Streitwolf  (N.  J.),  x, 

9. 
Stringham  v.  Stewart,  xviii,  18. 
Strom  v.  Strom,  v,  50. 
Strong  v.  Foote,  xi,  26. 
Stroup  v.  Stronp,  v,  22. 
Be  Stuart,  iii,  32. 
Studebaker   v.    Shelby    Steel    Tube 

Co.,  xviii,  12. 
Studwell  v.  Shafter,  xi,  36. 
8tumm  v.  Hummel,  ii,  28. 
Stumpf's  Appeal,  xiii,  33. 
Sturbridge  v.  Franklin,  iii,  90. 
Sturtevant  v.  Starin,  iii,  55,  56. 
Suau  v.  Caffee,  v,  9. 
SuUings   v.   Richmond,  v,   i,   3,   5; 

vi,  58. 
Sullivan  v.  Sullivan,  ix,  27. 
Sultan  v.  Misrahi,  iii,  62. 
Summerbell  v.   Summerbell,  ix,  32. 
Sumner  v.  Conant,  iv,  4. 
Sumner  v.  Sumner,  v,  19,  23. 
Be  Sunderland,  xii,  19. 
Supple  v.  Agnew,  xviii,  24. 
Swiger  v.  Swiger,  v,  21,  43. 
Suteliffe  v.  Atlantic  Mills,  xvi,  27. 
Sutton  v.  Askew,  iii,  2;  vi,  24. 
Sutton  v.  Warner,  iv,  34. 
Svenson  v.  Svenson,  i,  28. 
Swan  v.  Hammond,  iv,  18. 
Swarthout  v.  Curtis,  xv,  30. 
Swasey  v.  Vanderhayden,  xi,  32. 


Sweeney  v.  Berlin  ft  Jonas  Co.,  xix, 

18. 
Sweeney  v.  Montgomery,  vi,  4. 
Sweetland  v.  Chicago  B.  Co.,  xiii, 

5. 
Swett  v.  Penriee,  iii,  93. 
Swift  v.  Bennett,  xi,  28. 
Swift  v.  Duffield,  xi,  18. 
Swift  y.  Johnson,  xii,  44;  xiii,  7. 
Be  Switzer,  xv,  50. 
Switzer  v.  Switzer,  v,  19. 
Switzerland  County  v.  Hildebrand, 

iii,  92. 

Taber  v.  Douglass,  xii,  12,  14. 
Taber  v.  Hoffman,  xvii,  49. 
Tabler  v.  State,  iv,  20. 
Tacoma  v.  Kreeh,  xvi,  35. 
Taffinder  v.  Merrill,  xv,  22. 
Taft  v.  Pike,  xi,  58,  60. 
Talbot  v.  Bowen,  xi,  19. 
Talley  v.  Talley,  ix,  30. 
Talmadge  v.  Grannie,  iv,  33. 
Be  Tank,  xiv,  15,  44. 
Be  Tanner's  Estate,  xv,  23,  40. 
Tarbell   v.   Butland  B.   Co.,   xviii, 

41. 
Tarbell  v.  Tarbell,  v,  5. 
Tasker  v.  Stanley,  ii,  27,  39. 
Tatro  v.  Tatro,  vi,  52,  54. 
Taubert  v.  Taubert,  xii,  20,  47. 
Estate  of  Taylor,  xiv,  40. 
Taylor  v.  Caldwell,  xvii,  44. 
Taylor  v.  Calvert,  xv,  40. 
Taylor  v.  Evansville  B.   Co.,   xviii, 

38;  xix,  35. 
Taylor  v.  Jeter,  xiv,  8,  25. 
Taylor  v.  Knapp,  iv,  33. 
Taylor  v.  Protestant  Hospital  Asso., 

xvii,  64. 
Taylor  v.  Pullen,  iii,  49. 
Taylor  v.  Bickman,  v,  5. 
Taylor  v.  Shelton,  iii,  93. 
Teagarden  v.  McLaughlin,  xii,  36. 
Tefft  v.  Tefft,  i,  15. 
Tell  v.  Gibson,  iv,  35. 
Temple  v.  Hawley,  vi,  38. 


TABLE  OP  CASES 


519 


Tennessee  Mfg   Co.   v.   James,  xi, 

35;  xii,  42,  43,  45. 
Tenney  v.  Evans,  zv,  30. 
Teter  v.  Teter,  i,  16. 
Tetrow  v.  Wiseman,  xi,  34,  76. 
Texas  &  Pacific  R.  Co.  v.  Brick, 

nil,  1. 
Texas  &  Pacific  B.  Go.  v.  Robert- 
son, xi,  8. 
Thacker  Coal  &  Coke  Co.  v.  Burke, 

xvi,  18. 
Thames   Steamboat   Co.   v.   Housa- 

tonic  B.  Co.,  xvii,  57. 
Thatcher  v.  Phinney,  iv,  33. 
Thayer  v.  Thayer,  vi,  57. 
Thayer  v.  Wadsworth,  xvii,  9. 
Thelluson  v.  Woodford,  xi,  18. 
Thomas  v.  Dike,  xi,  67. 
Thomas  v.  Maysville  Gas  Co.,  xiii, 

7. 
Thomas  v.  Thomas  (HI.),  Y>  41. 
Thomas  v.  Thomas  (Pa.),  i,  15. 
Thompson  v.  Betts,  vi,  42. 
Thompson  v.  Hudgins,  iv,  6. 
Thompson  v.  Lay,  xi,  71,  74. 
Thompson  v.  Linscott,  xi,  70. 
Thompson  v.  Lyon,  xi,  19. 
Thompson  v.  Mebane,  xv,  12. 
Thompson  v.  Minnith,   iv,   i,   3,   6, 

12. 
Thompson  v.  Murray,  iv,  26. 
Thompson    v.    Thompson    (Mich.), 

ix,  31. 
Thompson  v.  Thompson  (U.  8.),  v, 

50. 
Thompson  v.  Whitman,  x,  1. 
Be  Thome,  xii,  11. 
Thorne  v.  Eathan,  iii,  87. 
Thornsburg  v.  Wiggins,  v,  36. 
Thornton  v.  Oilman,  xv,  40. 
Thornton  v.  Illingworth,  xi,  21. 
Thorpe  v.  Rankin,  xvi,  2. 
Thorpe  v.  Shapleigh,  iii,  61,  72. 
Thorp  v.  Thorp,  i,  38. 
Thum  v.  Tloczynski,  xvii,  49. 
Tibbets  v.  Qerrish,  xi,  72. 
Tibbets  v.  Hapgood,  iii,  62,  63. 
Tiffany  v.  Wright,  xii,  14;  xiv,  8. 


Tilexan  v.  Wilson,  iii,  13, 15. 

Tilexan  v.  Hudson  B.  Co.,  xiii,  7. 

Tillingham  v.  Ohio  River  B.  Co., 
xvii,  59. 

Tillison  v.  Tillison,  ix,  24. 

Timberlake  v.  Thayer,  xvii,  11. 

Tindley  v.  Salem,  xvii,  63; 

Tipton  v.  Feitner,  xvii,  14. 

Titman  v.  Biker,  xv,  16. 

Tobey  v.  Wood,  xi,  78. 

Todd  v.  Oviatt,  vi,  2,  5. 

Todd  v.  Pittsburgh  Co.  iv,  5. 

Todd  v.  Weber,  xiii,  33. 

Tode  v.  Gross,  xvii,  48. 

Be  Tolifaro,  xv,  32,  56. 

Tollard  v.  Tollard,  vi,  46. 

Toof  v.  Brewer,  v,  9. 

Torry  v.  Black,  xv,  8,  32. 

Towery  v.  McGaw,  iii,  62. 

Towne  v.  Wiley,  xi,  86. 

Townsend  v.  Kendall,  xiv,  35;  xv, 
2,  33. 

Trabbic  v.  Trabbic,  vi,  57. 

Tracy  v.  Roberts,  xv,  15,  17,  20. 

Trainer  v.  Trumbull,  xi,  31. 

Trask  v.  Patterson,  iii,  8. 

Travera  v.  Beinhardt,  i,  21,  22,  24. 

Trawick  v.  Trussell,  xvii,  9. 

Trefethen   v.   Lyman,   v,   33. 

Trickett  v.  American  Steam  Laun- 
dry, xix,  11. 

Trimble  v.  Spieler,  xiii,  11. 

Tripp   v.   Gifford,   xi,  90. 

Tritt  v.  Colwell,  iii,  20. 

Trow  v.  Thomas,  xiii,  2,  3. 

Truss  v.  Old,  xv,  4,  5. 

Trutch  v.  Bunnell,  xv,  24. 

Tubb  v.  Harrison,  iii,  81. 

Tucker  v.  Moreland,  xi,  20,  22,  47, 
48,  49. 

Tucker  v.  Tucker,  ii,  37,  45. 

Tucker  v.  State,  xiii,  7. 

Tullett  v.  Armstrong,  vii,  9,  11. 

Tupper  v.  Cadwell,  xi,  30,  36,  37. 

Be  Turner,  xiv,  25,  44,  47. 

Turner  v.  Gaither,  xi,  26,  72. 

Turner  v.  Kouwenhoven,  xvii,  20. 

Turner  v.  Shaw,  v,  25,  26. 


520 


TABLE  OF  CASKS 


Turner  v.  Turner,  ii,  13. 
Tuttle  v.  Fowler,  iii,  20. 
Tattle  v.  Hoag,  iii,  51,  93. 
Twyman  v.  Frankfort,  zvii,  63. 
Tyler  ▼.  Aspinwall,  i,  5. 
Tyler  v.  Hoyle,  iii,  26. 

TJeeker  t.  Koehn,  zi,  62,  83. 
Uhl  y.  Commonwealth,  iv,  20. 
Be  Ullee,  ziy,  13. 
Ullmer  v.  Fitsgerald,  zi,  36. 
TJlrieh  v.  Hower,  zvii,  23. 
Underbill  t.  Bowman,  ziy,  45. 
Union  Central  Life  Ins.  Co.  v.  Hil- 

liard,  zi,  21,  41. 
Union  Pacific  B.  Co.  v.  Artist,  zvii, 

64. 
Union  Pacific  B.  Co.  y.  Jarvi,  rviii, 

13. 
Union   Pacific  B.   Co.   ▼.   O'Brien, 

zviii,  14. 
United  States  y.  Bainbridge,  zi,  20, 

24. 
United  States  v.  Bizby,  zi,  17. 
United  States  v.  Martin,  xvii,  7. 
United  States  Fidelity  Co.  v.  Smith, 

xv,  49. 
United  States  Investment  Corp.  v. 

Ulrickson,  zi,  62. 
United    8tates    Mortgage    Co.    v. 

8perry,  zv,  24. 
Ury  v.  Brown,  ziv,  67. 

Vail  v.  Vail,  vii,  4. 
Valentine  v.  Bell,  iv,  2,  6. 
Valleau  v.  Valleaa,  i,  17;  iz,  13. 
Vance  v.  Calhoun,  zii,  46. 
Vanderbilt   v.   Richmond   Turnpike 

Co.,  zvii,  57. 
Van  Derlyn  v.  Mack,  zii,  16. 
Vanderpool  v.  Partridge,  zviii,  17. 
Be  Vandewater,  ziv,  41. 
Van  Doven  v.  Everitt,  zv,  4. 
Van  Epp  v.  Van   Deusen,  iii,  33, 

34. 
Be  Van  Houten,  ziv,  31. 
Vanorden  v.  Vanorden,  vi,  41. 
Van  Bees  v.  Wittenberg,  zv,  44. 


Van  Shaack  v.  Bobbins,  zi,  21. 
Van  Voorhis  v.  Brintnall,  i,  37,  38. 
Van  Valkinburgh  v.  Watson,  zii,  28. 
Van  Walters  v.  Children's  Guar- 
dians, ziv,  15. 
Van  Winkle  v.  Butterfield,  zvii,  22. 
Van  Winkle  v.  Salterfield,  zvii,  35, 

37. 
Vaughan  v.  Dowden,  vi,  18. 
Vaughan  v.  Bhodes,  zii,  6. 
Veal  v.  Veal,  v,  12. 
Vent  v.  Osgood,  zi,  20,  52,  57,  66. 
Vercler  v.  Jansen,  iii,  68. 
Verholf   v.    Van    Houwenlegen,    ii, 

28. 
Vernon's  Case,  vi,  35. 
Vickers  v.  Kanawha  B.  Co.,  ziz,  29, 

32. 
Vincent  v.  Spooner,  vi,  39. 
Virgin  v.  Marwick,  zii,  15. 
Virginia  Bridge  Co.  v.  Jordan,  zviii, 

11. 
Vogel  v.  American  Bridge  Co.,  see. 

191;  ziz,  36. 
Von  Heyne  v.  Tompkins,  zvii,  20, 

22. 
Voorhees  v.  Voorhees,  i,  24. 
Vosburg  v.  Vosburg,  ii,  10. 
Vossel  v.  Cole,  ziii,  12. 
Vulcan  Detinning  Co.  v.  American 

Can  Co.,  zvii,  49. 
Vualer  v.  Cox,  iii,  55. 

Wabash  B.  Co.  v.  McDaniels,  zviii, 
21. 

Wackerle  v.  People,  ziv,  61,  63. 

Waddey  Co.  v.  Richmond  Typogra- 
phical Union,  zvi,  10. 

Wade  v.  BridgeweU,  zv,  30. 

Wade  v.  Grimes,  iv,  34. 

Wade  v.  Kalbfleisch,  i,  5. 

Wade  v.  Pulsifer,  zv,  40. 

Wadleigh  v.  Glines,  iv,  5. 

Wadsworth  v.  Connell,  ziv,  32,  56. 

Be  Waesch,  iii,  83. 

Wagner  v.  Boston  EL  B.  Co.,  ziz, 
22. 

Wagner  v.  Nagel,  iii,  65» 


^-^ 


TABLE  OF  OASES 


521 


Wait  v.  Wait,  vi,  15,  52. 
Wales  v.  Miner,  U,  30. 
Walker  v.  Hill,  xv,  22. 
Walker  v.  Johnson,  xvi,  29. 
Walker  v.  Laighton,  ii,  10,  11;  iii, 

91. 
Walker  v.  Railroad  Co.,  zi,  10. 
Walker  v.  Beamy,  v,  41. 
Walker  v.  Simpson,  iii,  74,  75,  90. 
Walker  v.  Walker  (Mass.),  xv,  23. 
Walker  v.  Walker  (N.  H.),  *h  67. 
Walker  v.  Walker   (U.  S.),  v,  19, 

21. 
Wallace  v.  Floyd,  xvii,  2. 
Wallace  v.  Holmes,  xv,  9. 
Wallace   v.   Leroy,  xi,   30,   55,   56, 

63. 
Wallace  v.  Long,  xvi,  6. 
Wallace  v.  Nolan,   xii,    15,    16. 
Wallace  v.  St.  John,  v,  36. 
Wallace  v.  Wallace,  i,  34. 
Waller  v.  Arxnistead,  xv,  44. 
Waller  v.  Martin,  vi,  3. 
Wallin  v.  Highland  Park,  xi,   31, 

33. 
Wallingford  v.  Allen,  v,  11. 
Wallis  v.  Wallis,  xi,  18. 
Walls  v.  State,  i,  7. 
Walsh  v.  Fisher,  xvii,  11,  42,  44. 
Walsh  v.   N.  Y.   &  Kentucky  Co., 

xvii,  15. 
Waltermire  v.  Waltermire,  ix,  15. 
Wanamaker  v.  Weaver,  iii,  50,  53, 

85. 
Ward  v.  Ives,  vi,  5. 
Wardwell  v.  Wardwell,  xiv,  24,  30, 

44. 
Ware  v.  Ware,  xv,  8. 
Warfleld  v.  Fisk,  xv,  31. 
Warner's  Appeal,  r,  4. 
Warner  v.  Hamill,   vi,   44. 
Warner  v.  Heiden,  iii,  62,  76. 
Warner  v.  Smith,  xvi,  2;   xvii,  17. 
Warner  v.  Union  Bank,  xv,  18,  22, 

24,  39. 
Warner  v.  Warner,  ix,  20. 
Warren  v  Prescott,  xii,  16. 
Warren  v.  Warren  (HI-),  vi,  43. 


Warren  v.  Warren   (Mich.),  ii,  45. 
Warrender  v.  Warrender,  v,  17. 
Warwick  v.  Cooper,  xi,  43. 
Washburn  v.  Hale,  iii,  28. 
Washington    B.    Co.    v.    McDade, 

xviii,  17. 
Watkins  v.  Carleton,  xii,  7k 
Watson  v.  Bnderman,  xi,  39,  41. 
Watson  v.  Threlkeld,  iii,  54. 
Watson  v.  Watson   (Conn.),  iii,  7; 

iv,  33. 
Watson  v.  Watson  (Mass.),  vi,  17. 
Watson  v.  Watson  (N.  J.),  ix,  17. 
Watt  v.  Smith,  iii,  92. 
Watts  v.  Dull,  xii,  14. 
Watts  v.  Steele,  xv,  56. 
Watts  v.  Watts,  ii,  6. 
Waugh  v.  Bridgeford,  iii,  57* 
Waxham  v.  Rink,  xix,  21. 
Weagle  v.  Hensley,  iv,  34. 
Weaver  v.  Glen,  xi,  94. 
Weaver  v.  Jones,  xi,  21. 
Webb's  Appeal,  iii,  20. 
Webb  v.  Buckingfield,  xvii,  11. 
Webster  v.  Conley,  xv,  29. 
Webster  v.  Webster,  i,  16. 
Weed  v.  Panama  B.  Co.,  xvii,  58. 
Weed  v.  Terry,  vi,  19. 
Weir  v.  Morley,  xiv,  15. 
Weisbrod  v.  Chicago  &  N.  B.  Co., 

iv,  24. 
Welch's  Appeal,  xii,  33. 
Welch  v.  Bath  Iron  Works,  xviii, 

31. 
Welch    v.    Maine   Central    B.    Co., 

xvi,  8. 
Welch  v.  Welch,  ix,  32. 
Weld  v.  Johnson  Mfg.  Co.,  xv,  18. 
Welles  v.  Cowles,  xv,  4. 
Wellesley  v.  Duke  of  Beaufort,  xii, 

24;  xiv,  15. 
Wellesley  v.  Wellesley,  xiv,  15. 
Be  Wells,  xv,  46. 
Wells  v.  Chaffin,  xv,  10. 
Wells  v.  Hardy,  xi,  23. 
Wells  v.   Thompson,  vi,  4. 
Wells  v.  Tyler,  iii,  24. 
Wenham  v.  State,  xvi,  33. 


522 


TABLE  OP  CASES 


Be  Weringer,  iii,  88. 
West  t.  Aberdeen,  v,  86. 
Westbrook  v.  Comstock,  zv,  30. 
Wettervelt  v.  Gregg,  iii,  2,  17,  20. 
Westlake  v.  Westlake,  ii,  45. 
Westmeath  v.  Salisbury,  v,  17. 
Wettervelt  v.  Natl  Paper  Co.,  zvii, 

49. 
Wheaton  v.  East,  zi,  20,  82. 
Wheeler  v.  Bowen,  iii,  25. 
Wheeler  v.  Hotchkiss,  iii,  11. 
Wheeler  ft  Wilson  v.  Heil,  iii,  42. 
Whipple  v.  N.  Y.  N.  H.  ft  H.  B. 

Co.,  zviii,  14. 
Whistler  v.  Hicks,  vi,  18. 
Whitaker  v.  Whitaker,  ii,  25. 
Whiteomb  v.  Barre,  iv,  35. 
Whiteomb  v.  Joslyn,  zi,  39,  61. 
White  v.  Atkins,  xvii,  15. 
White  v.  Henry,  xii,  15. 
White  v.  Murtland,  ziii,  9. 
White  v.  Nellie,  ziii,  9. 
White  v.  Boss,  ii,  37. 
White  v.  Strong,  ziv,  52. 
White  v.  Wager,  v,  14,  28,  29. 
White  v.  White  (CaL),  i,  24. 
White  v.  White   (Mass.),  i,  15. 
White  v.  White  (N.  J.),  vi,  45. 
Whitehead  v.  Jones,  zv,  30. 
Whitford  v.  Panama  B.  Co.,  ziii,  7. 
Whiting  v.  Dewey,  zv,  29. 
Whiting  v.  Earle,  iii,  45,  46. 
Whitmans  v.  Hall,  zi,  68. 
Whitney  v.  Dutch,  zi,  21,  40,  72. 
Whiton  v.  Snyder,  vi,  6L 
Whittaker  v.  Delaware  Canal  Co., 

xviii,  23,  27. 
Whittelsey  v.  Fuller,  v,  37. 
Whittelsey  v.  McMahon,  iii,  26. 
Witthaus  v.  Schack,  vi,  20. 
Wickes  v.  Clarke,  iii,  34. 
Widrig  v.  Taggart,  zi,  43,  68. 
Wieland  v.  Kobick,  zi,  39. 
Wier  v.  Still,  i,  28. 
Wiggins  v.  Cotalap  Co.,  zvii,  49. 
Wilcox  v.  Arnold,  iv,  7. 
Wilcox  v.  Boath,  zi,  72. 
Wilder  v.  Aldrich,  iii,  24,  26. 


Wilder  v.  Brooks,  v,  25,  26. 
Wilhelm  v.  Hardman,  zi,  69. 
Wilkinson  v.  Doming^  ziv,  25. 
Wilkinson  v.  Stanbrough,  iv,  10. 
Willard  v.  Eastham,  vii,  15. 
Willard  v.  Bobert,  zv,  53. 
Willard  v.  Stone,  zi,  43. 
Willcutt  v.  Driscoll,  sec  156;  zvi, 

21. 
Willet  v.  Warner,  ziv,  41,  42,  45. 
Willey  v.  Beach,  iii,  72. 
Be  Williams  (Cat),  xii,  14,  18. 
Be  Williams  (N.  J.),  ziv,  38. 
Williams  v.  Cleaveland,  zi,  90;  ziv, 

16. 
Williams  v.  Crane,  zvii,  10. 
Williams  v.  Harrington,  zv,  22. 
Williams  v.  Harris,  v,  33. 
Williams  v.  Hugunin,  vii,  15. 
Williams  v.  Hutchinson,  iii,  81;  zvi, 

4. 
Williams  v.  Kimball,  ziii,  26. 
Williams  v.  Knight,  xii,  12. 
Williams  v.  Monroe,  iii,  79. 
Williams  v.  Oates,  i,  39. 
Williams  v.  Paine,  iv,  4,  12. 
Williams  v.  Beed,  zv,  15. 
Williams    v.    Sleepy   Hollow   Mine 

Co.,  xviii,  13. 
Williams  v  State,  zi,  13. 
Williams  v.  Storm,  ziv,  8,  16,  17. 
Williams  v.  Urmston,  xii,  15. 
Williams  v.  Walton,  zv,  5. 
Williamson  v.  Barry,  ziv,  35. 
Williamson  v.  Louisville  Industrial 

School,  zvii,  64. 
Willis  v.  Pox,  zv,  45. 
Willis  v.  Plymouth  TeL  Co.,  zviii, 

27,  31. 
Willis  v.  Bice,  zv,  44. 
Willis  v.  Twambly,  zi,  46,  52. 
Willner  v.  Silverman,  zvi,  24. 
Wilson's  Appeal,  vi,  41. 
Be  Wilson's  Trusts,  i,  15. 
Wilson  v.  Allen,  i,  16. 
Wilson  v.  Ford,  iii,  78. 
Wilson  v.  McMillan,  xii,  48,  49. 


TABLE  OF  CASES 


523 


Wilson  v.  Merry,  xix,  36;  sec.  203; 

zx,  8. 
Wilson  v.  Otis,  xii,  14. 
Wilson   v.   Willimantic   linen   Co., 

xix,  30,  35. 
Wilson  v.   Wilson    (Gal.),  v,  48. 
Wilson  v.  Wilson  (Eng.),  v,  17. 
Wilson  v.  Wilson    (Mass.),  ii,  33; 

ix,  25. 
Wilson  v.  Wilson  (Ohio),  iii,  37. 
Wilson  v.  Yonse,  xv,  25. 
Wilt  v.  Walsh,  xi,  86. 
Winans  v.  Peebles,  v,  27,  28. 
Be  Winchester,  xii,  15. 
Window  v.  Stewart,  xv,  36,  53,  55. 
Windsor  v.  McAtee,  xiv,  67. 
Wing  v.  Hurlbnrt,  iii,  79,  80. 
Winkler  v.  Bacine  Wagon  Co.,  xvii, 

35. 
Winn  v.  Sanford,  v,  22. 
Winn  v.  Sonthgate,  xvii,  14. 
Winship    v.    Portland    Base    Ball 

Asso.,  xvii,  22. 
Winsted  v.  Winsted,  vi,  24. 
Winter  v.  Trnax,  xv,  23. 
Wirt  v.  Dinan,  iii,  47. 
Wischam  v.  Biekards,  xvi,  7;  xix, 

24. 
Witney  v.  Bloem,  xv,  33. 
Witt  v.  Day,  xv,  46. 
Wodell  v.  Coggeshall,  xii,  44. 
Woerekner  v.  Erie  Elec.  Co.,  xiii,  1. 
Wolf  v.  Frank,  ii,  45. 
Wolf  v.  Holton,  xv,  11. 
Wolfe  v.  Howes,  xvii,  39. 
Wolff  v.  Lorier,  iii,  47. 
Wolverton  v.  Wolverton,  ix,  27. 
Wood  v.  O'Kelley,  iii,  63. 
Wood  v.  Stafford,  xiv,  58. 
Wood  v.  Trnax,  xv,  30. 
Wood  v.  Wood  (Ark.),  vi,  51. 
Wood   v.   Wood    (N.   Y.),   v,   48; 

vii,  5. 
Wood  v.  Yale,  xv,  2. 
Woodruff  v.  Logan,  xvi,  2. 
Woodward's  Appeal,  xii,  12,  14,  18. 
Woodward  v.  Barnes,  iii,  47,  86, 
Woodward  v.  Blue,  xii,  7, 


Woodward  v.  Woodward,  ix,  25. 
Woodworth  v.  Spring,  xiv,  38;  xv, 

33. 
Worcester  v.  Eaton,  xi,  49. 
Worthy  v.   Jonesville  Oil  Mill,  xi, 

56. 
Wray  v.  Wray,  iii,  92. 
Wright  v.  Hicks,  xii,  7. 
Wright  v.  Holmes,  vi,  57. 
Wright  v.  Tallmadge,  iv,  26. 
Wright  v.  Turner,  xvii,  11,  14. 
Wright  v.  Wright  (Md.),  iii,  6. 
Wright  v.  Wright  (Mass.),  xiii,  30; 

xiv,  14. 
Wright  v.  Wright  (N.  Y.),  iv,  41; 

v,  48. 
Wyman  v.  Berry,  xv,  7;  xix,  2,  24. 
Wuesthoff  v.  Oermania  Life  Ins.  Co., 

xiv,  24,  32,  33,  56;  xv,  34. 

Take  v.  Pugh,  iii,  80. 
Yale  v.  Dederer,  vii,  15. 
Yaple  v.  Creamer,  xx,  22. 
Yarrow  v.  Yarrow,  ix,  12. 
Yates  v.  Lyon,  xi,  40. 
Yeager 's  Appeal,  xv,  45. 
Yeager  v.  Yeager,  ix,  33. 
Yeatman  v.  Bellmain,  iv,  10. 
Yeiser  v.  Lowe,  iii,  79. 
Yerrington  v.  Greene,  xvii,  45. 
Yeo  v.  Mercereau,  vi,  22. 
Yopst  v.  Yopst,  iii,  28. 
Yost  v.  Grand  Trunk  B.  Co.,  xiii,  20. 
Young  v.  Bennett,  iv,  34. 
Young  v.  Hicks,  vi,  58. 
Young  v.  Keogh,  xv,  10,  16. 
Young  v.  Lorain,  xiv,  54;  xv,  22, 

29. 
Young  v.   Mason   Stable  Co.,   xix, 

31. 
Young  v.  Muhling,  xi,  86. 
Young  v.  Sheldon,  iv,  26. 
Youse  v.  Norcroms,  xi,  35. 

Zachman  v.  Zachman,  xii,  6,  7. 
Be  Zahrt,  vi,  45. 
Zent  v.  Sullivan,  iii,  79. 


524  TABLE  OP  CASES 

Zerrahn  v.  Ditson,  xvii,  4.  Zilky  r.  Dunwiddie,  xii,  80,  33. 

Ziegler  r.  Banbury  R.  Co.,  xx,  8.  Zillmer  v.  Kreuzberg,  xvi,  11. 

Zlegler  v.  David,  iii,  65.  Zimmerman  v.  Whiter/,  ii,  37. 

Ziegler  ▼.  Ziegler,  xi,  90.  Zoneh  v.  Parsons,  xi,  21,  22. 


INDEX 


[BHnSNG18  AM  TO  SECTIONS] 

Abandoned  wife,  her  capacity  to  contract,  34. 
Absolute  divorce  distinguished  from  limited,  45. 
Accounts  of  guardians,  how  settled,  145. 

annual  and  final,  146. 

form  and  contents,  147* 
Action,  right  of,  for  causing  death,  119. 

for  procuring  discharge  of  a  workman,  156. 
Actions  between  husband  and  wife  relating  to  property  rights,  51. 
for  personal  injuries,  51. 

by  husband  and  wife,  41. 

against  husband  and  wife,  42. 

against  the  husband  for  supplies  furnished  to  the  wife,  30-33. 

by  or  against  infants,  101. 

by  or  against  married  women,  40-42. 
Administration  of  deceased  wife's  personal  property  for  the  benefit  of  the 

husband,  53. 
Administrator,  married  women  may  be,  39. 
Admissions  of  married  women,  no  estoppel,  34. 
Adopted  children,  their  rights  of  inheritance,  106.  , 

their  relation  to  the  family  of  the  adopting  parents,  106. 
Adoption  of  children  in  ancient  nations,  107,  note  11. 

unknown  to  the  common  law,  106. 

mode  of  under  American  statutes,  106. 
"Adulterine  Bastards,'9 104. 
Adultery  variously  defined,  76. 

as  ground  for  divorce,  76. 

by  the  wife  forfeits  her  right  to  support,  32. 

with  the  husband  as  a  cause  of  action  by  the  wife,  15. 

with  the  wife  as  a  cause  of  action  by  the  husband,  11,  12. 
Adverse  possession  between  husband  and  wife,  50. 
Affinity,  relationship  by,  as  a  bar  to  marriage,  2. 
Age  required  for  a  valid  marriage,  2. 
Agency  of  the  wife  for  the  husband,  29. 
Agent,  capacity  of  an  infant  to  be,  84. 

capacity  of  a  married  woman  to  be,  39. 
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Alabama,  Employer's  Liability  Act,  205. 

fellow-servant  rule  modified  by  statute,  205. 
Alienation  of  the  husband's  affections  as  a  cause  of  action  by  the  wife,  15. 

of  the  wife's  affections  as  a  cause  of  action  by  the  husband,  11-13. 
Alimony,  payment  of  bars  dower,  60. 
Annulment  of  marriage  distinguished  from  divorce,  74. 

for  duress  and  fraud,  4. 
Ante-nuptial  contracts  between  husband  and  wife,  45. 

effect  of  in  barring  dower,  58. 

in  barring  her  right  of  inheritance,  61. 
Ante-nuptial  liabilities  of  the  wife  at  common  law,  27. 

mode  of  suit  on,  42. 
Apprenticeship,  149. 

infant  may  make  contract  of,  86. 
Arbitration,  guardian  may  submit  ward's  claims  to,  142. 
Arizona,  large  divorce  ratio — app.  to  Chap.  IX. 

supports  different  department  rule,  201,  note  27. 
Arkansas,  large  divorce  ratio— app.  to  Chap.  IX. 

fellow-servant  rule  modified,  and  abolished  as  to  railways,  205. 
Assignment  of  dower,  how  accomplished,  54. 
Assumption  of  the  risk  in  the  law  of  master  and  servant,  182, 103. 

of  the  inherent  risks  of  the  employment,  194. 

of  the  servant's  own  negligence,  195. 

of  known  and  obvious  dangers,  196. 

as  effected  by  duress  or  threat  of  discharge,  197. 

by  children,  189. 

how  related  to  contributory  negligence,  195, 196. 

economic  criticisms  of  the  doctrine,  194,  204. 
Attorney  at  law,  capacity  of  woman  to  be,  39. 
Avoidance  of  contract  by  an  infant,  91,  96. 

who  can  avoid  it,  91. 

when  can  he  avoid  it,  92,  99. 

how  can  he  avoid  it,  93. 

return  of  the  consideration,  94,  95. 

effect  of  avoidance,  96. 

Bakeshop  case,  The,  159. 

Bankruptcy  of  the  master,  effect  on  contracts  of  hiring,  173. 

Bastards,  see  Illegitimate  Children. 

Bastardy  prosecutions,  126. 

Bequests  in  lieu  of  dower,  54,  59. 

Blacklisting,  right  of  action  for,  156. 

Bond  required  of  testamentary  guardians,  129. 

of  guardians  appointed  by  the  court,  134. 
Bosses,  not  vice-principals  of  the  master,  191. 
Burial  expenses  of  the  wife  chargeable  to  the  husband,  31. 
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Census  bulletin,  de  marriage  and  divorce,  1887-1006 — App.  to  Chap.  DC 
Chancery,  see  Equity. 

Charitable  corporations,  when  liable  for  their  servants'  negligence,  180. 
Chattels  real  of  the  wife,  the  husband's  common  law  interest  in,  23. 
Chauffeur,  the  master's  liability  for  his  negligence,  176  and  note  66  thereto 

if  he  is  a  minor  child  of  the  master,  111. 
Children,  born  alive,  essential  to  estate  of  curtesy,  52. 

the  master's  duty  to  warn,  189. 

whether  chargeable  with  contributory  negligence,  189. 

whether  chargeable  with  assumption  of  the  risk,  189* 
"Children,"  in  wills,  whether  to  include  illegitimate  children,  124. 
Choses  in  action  of  the  wife,  the  husband's  common  law  right  in,  24. 
how  reduced  to  possession,  24. 
mode  of  suit  on,  41. 

of  the  ward,  guardian  may  collect,  137. 
Churches,  the  attitude  of  toward  divorce  legislation,  73. 
Citizenship  of  wife  follows  husband's,  6. 

Civil  Law  Rule  as  to  legitimation  of  children  by  marriage  of  the  parents 
after  the  birth,  104. 

generally  followed  by  statute  in  U.  8.,  104. 
Collusion  in  divorce  actions,  77. 
Colorado,  large  divorce  ratio, — appendix  to  Chap.  IX. 

abolished  fellow-servant  rule,  205. 
Common  carrier,  liability  for  torts  of  its  servants,  177. 
Common  law  de  husband  and  wife  modified,  1,  by  equity;  2,  by  statute,  19. 
Common  law  marriage,  3. 
Comparative  negligence  doctrine,  unknown  to  the  common  law,  195. 

introduced  by  federal  Employer's  Liability  Act,  205. 
Compensation  of  guardians,  147. 

for  services,  see  wages;  damages,  measure  of;   implied  contract  of 
hiring. 

of  workmen  for  injuries,  see  Employer's  Liability;  Workmen's  Com- 
pensation. 
Compromise  of  ward's  claims  by  guardian,  142. 
Condonation,  as  a  defense  to  a  divorce  action,  defined,  77. 

conditional  on  good  behavior,  77. 
Conflict  of  laws  in  divorce  actions,  chapter  X. 

as  to  marriage,  5. 
Conjugal  rights,  action  for  restitution  of,  10. 
Connecticut,  peculiar  rule  de  seisin  essential  to  curtesy,  52. 

does  not  recognize  tenancy  by  the  entirety,  48. 

legislative  divorce  in,  chapter  IX,  note  6. 

criticisms  of  the  fellow-servant  rule,  203. 

early  severity  of  law  de  husband  and  wife,  69. 

the  course  of  legislation  de  husband  and  wife,  69. 
Connivance,  as  a  defense  to  the  divorce  action,  77. 
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Consanguinity,  relationship  by,  as  a  bar  to  marriage,  2. 
Consideration  of  an  infant's  contract,  necessity  of  restoring  in  order  to 
rescind,  94. 

when  the  contract  was  beneficial  and  executed,  95. 
no  new,  needed  for  ratification  of  infant's  contract,  97. 
Consortium  defined,  14. 

husband's  right  of  action  for  loss  of,  11-14. 
how  affected  by  modern  legislation,  14. 
wife's  right  of  action  for  loss  of,  15. 
Constitutionality  of  laws  prohibiting  the  discharge  of  union  men,  155. 
limiting  the  hours  of  labor,  159. 
on  public  work,  160. 
of  women,  161. 

of  children,  159  and  note  30  thereto, 
compelling  weekly  payments,  and  otherwise  regulating  labor  con- 
tracts, 162. 
of  workmen's  compensation  acts,  208-212. 
Constructive  desertion,  76. 

"Constructive  Service"  after  discharge,  not  generally  recognised,  171. 
Contracts  of  guardians  to  sell  ward's  real  estate,  void,  138. 
by  guardian  binds  himself  personally,  141. 
of  hiring,  servant's  remedies  for  breach  of,  170-172. 
between  husband  and  wife  at  common  law,  18. 
under  modern  statutes,  44,  70,  72. 
ante-nuptial,  43. 
post-nuptial,  44. 
effect  to  bar  her  dower,  58. 
effect  to  bar  her  right  of  inheritance,  61. 
to  pay  for  special  services,  9,  152. 
for  sale  of  wife's  land,  34. 
of  infants,  85-99. 

what  contracts  are  binding,  86. 
other  contracts  are  voidable,  85,  90. 
avoidance  of,  91-96. 
ratification  of,  97-99. 
contract  itself  not  enforceable,  89. 
is  binding  on  the  adult  party,  90,  91. 
of  married  women,  18,  34. 

whether  voidable  or  void,  34. 
relating  to  her  sole  and  separate  estate,  66. 
by  Bervant  to  waive  the  master's  liability,  192. 
Contributory  negligence  as  a  defense  to  the  employer's  liability,  182-195. 
effect  of  the  master's  assurance  of  safety,  195. 
incurring  risks  in  emergency  or  to  save  life,  is  not,  195. 
relation  of,  to  assumption  of  the  risk,  195,  196. 
of  children,  189. 
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Corporation  may  be  appointed  guardian,  132. 

regulation  of  labor  contracts  made  by,  162. 
Cousins,  marriage  between,  2. 
Crime,  capacity  of  an  infant  to  commit,  84. 

responsibility  of  a  married  woman  for,  38. 
Criminal  Conversation  with  tbe  husband,  as  a  ground  of  action  by  the 
wife,  15. 

with  the  wife  as  a  ground  of  action  by  the  husband,  11,  12. 
Cruelty  as  a  ground  for  divorce,  76. 

as  justifying  a  separation  between  husband  and  wife,  7. 
Curtesy  estate  by  the,  20,  52. 

in  wife's  sole  and  separate  estate,  66. 

initiate,  tenant  by  the,  20,  52. 
Custody  of  a  child,  the  father's  right,  power  of  the  courts  to  overrule  it,  113. 
the  mother's  right,  121. 

of  an  illegitimate  child,  125. 
Custody  of  a  ward  vested  in  the  guardian,  136. 

Damages,  for  an  infant's  torts,  only  compensatory,  100. 

measure  of,  for  causing  death,  119. 

in  suit  by  servant  for  wrongful  discharge,  172. 

when  contract  is  terminated  by  illness  or  death,  173. 
Dangerous  employment,  care  required  of  the  master  as  to,  185. 
Daughter,  action  for  seduction  of,  120,  121. 
Death  of  master,  effect  of  on  contract  of  hiring,  173. 

of  servant,  effect  of  on  contract  of  hiring,  179. 

right  of  action  for  tort  causing,  119. 
Debts  of  deceased  husband  may  be  defeated  by  dower,  54. 

of  a  wife,  how  charged  on  her  sole  and  separate  estate,  66. 
prenuptial,  husband's  liability  for,  27. 
Deeds  between  husband  and  wife,  46. 

by  guardian  of  ward's  land,  138-141. 

of  husband's  land,  wife  must  join  in  execution,  54. 

from  husband  to  wife,  whether  it  creates  sole  and  separate  estate,  65. 

to  husband  and  wife,  conveys  what  estate,  48. 

of  infant,  effect  during  minority,  92. 
mode  of  avoiding  after  majority,  93. 

of  married  women's  land,  35. 
Default  does  not  authorize  a  divorce  judgment,  78. 
Delaware,  small  divorce  ratio,  app.  to  chap.  IX. 

legislative  divorces  in,  chap.  IX,  note  6. 
Desertion  as  a  ground  for  divorce,  76. 

when  justified  by  cruelty  or  non  support,  7. 

by  the  wife  forfeits  her  right  to  support,  32. 
Devise  in  lieu  of  dower,  54,  59. 

Different  department  exception  to  the  fellow-servant  rule,  201. 
D.  R. — 84 
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Discharge,  the  master*!  right  to,  when  there  is  no  specified  term  of  em- 
ployment, 155. 

right  of  other  workmen  to  force,  156. 

of  servant,  what  misconduct  justifies,  169. 

remedies  of  servant  for  wrongful,  170-172. 
Disobedience  of  servant  justifies  discharge,  169. 
Divorce,  the  law  of,  chapter  EX. 

conflict  of  laws  as  to,  chapter  X. 

distinguished  from  annulment  of  marriage,  74. 

a  vinculo  matrimonii,  75. 

a  menaa  et  thoro,  75. 

the  several  causes  for,  76. 

the  special  defenses  to  the  action,  77. 

by  legislative  action,  chapter  IX,  note  6. 

effect  on  separation  contract,  45. 

of  the  wife  as  a  bar  to  dower,  60. 

terminates  the  husband's  estate  by  the  curtesy,  20. 

terminates  his  right  to  collect  her  choses  in  action,  24. 

the  wife's  expenses  in  procuring,  not  chargeable  to  the  husband,  31. 
Divorce  actions  are  sui  generis,  78. 

allowance  for  the  wife's  defense,  31. 

the  special  defenses  in,  77. 
Divorce  judgment,  conclusiveness  of,  in  other  states,  80-82. 
Divorce  legislation,  difference  of  opinion  as  to,  73. 
Divorced  parents,  support  of  their  children,  110. 
Domestic  relations,  scope  of  the  subject,  148. 
Domestic  servants,  their  term  of  service,  150. 

their  right  to  have  a  safe  place  provided,  184. 
Domidl  of  ward  gives  jurisdiction  to  appoint  guardian,  131. 

of  wife  follows  that  of  husband,  6. 
Dower,  64. 

ad  ostium  eooletiae,  56. 

ante-nuptial  contract  to  waive,  43,  58. 

five  methods  of  barring,  55. 
by  dower  ad  ostium,  56. 
by  common  law  jointure,  57. 
by  equitable  or  statutory  jointure,  58. 
by  devise  or  bequest,  59. 
by  divorce  or  elopement  of  the  wife,  60. 
Driver,  master's  liability  for  his  negligence,  176,  note  56. 

if  he  is  a  minor  child  of  the  master,  111. 
Duress  as  a  cause  for  annulment  of  marriage,  4. 

as  effecting  assumption  of  the  risk,  197. 

procuring  discharge  of  an  employee  by,  156. 
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Duties  of  the  husband  to  the  wife,  8. 
of  the  wife  to  the  husband,  9. 
common  to  husband  and  wife,  7. 

Earnings  of  a  child,  the  father's  right  to,  114. 

the  mother's  right  to,  121. 

of  the  wife,  husband's  common  law  right  to,  25. 
Education  of  a  child,  the  father's  duty,  108. 

of  ward  chargeable  to  his  estate,  147. 

whether  infant's  contract  for  is  valid,  87  and  note  26. 
Election  of  rights,  guardian  can  make  for  ward,  142. 
Elevators,  the  master's  duty  as  to  safety,  184. 
Elopement  of  the  wife  as  a  bar  to  her  dower,  60. 
Emancipation  of  a  child  by  the  father's  act,  115. 

by  the  child'B  marriage,  116. 
Employee's  Compensation  Acts,  see  Workmen's  Compensation  Acts. 
Employer  and  Employee,  151. 

and  see,  respectively,  Master  and  Servant. 
Employer's  liability,  chapters  XV1II-XX 

and  see  Master's  Duty. 
Employer's  Liability  Act  of  Congress,  205. 

held  constitutional,  208. 
England,  Employer's  Liability  Act  of  1880,  205. 

Workmen's  Compensation  Act  of  1897,  206. 
Enlistment,  infant's  contract  of  is  valid,  86. 
Enoch  Arden  laws,  2. 
Entire  contract  of  hiring,  what  is,  167. 

rights  of  servant  who  has  broken,  166. 
Entirety,  tenancy  by  the,  48. 
Equitable  estate  of  the  husband  supports  dower,  54. 

of  the  wife  supports  curtesy,  52. 
Equitable  jointure,  58. 
Equitable  sale  and  separate  estate  of  married  women,  43. 

development  of  the  doctrine,  64. 

recognized  only  in  equity,  66. 

the  wife  is  a  feme  Bole  as  to,  66. 

the  basis  of  early  reform  statutes,  63,  67. 
Equity  recognized  contracts  between  husband  and  wife,  43,  44. 

recognized  deeds  between  husband  and  wife,  46. 

enforced  a  provision  for  the  wife  from  her  choses  in  action,  26. 

the  first  step  in  modifying  the  common  law,  19,  63. 

right  of  married  women  to  sue  in,  42. 

enforcement  of  modern  legislation  in,  72. 

power  to  appoint  and  control  guardians,  130. 
to  remove  guardians,  135. 
to  order  sale  of  ward's  real  estate,  138. 
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Estoppel  against  married  women,  34. 

of  ward  by  acts  of  the  guardian,  142. 
Executed  contract,  rescission  by  an  infant,  95. 
Executor,  an  infant  may  be,  84. 

a  married  woman  may  be,  30. 
Extra  work,  right  to  wages  for,  164. 

False  statement  by  an  infant  as  to  his  age,  90,  100. 
Family,  implied  contract  of  hiring  between  members  of,  152. 
Father,  cannot  be  Bued  by  his  child  for  tort  to  the  person,  107. 
his  duty  to  protect  and  educate  the  child,  108. 
to  support  the  child,  109. 

after  divorce,  110. 
as  to  illegitimate  children,  126. 
not  liable  for  his  child's  torts,  111. 
his  power  to  appoint  a  testamentary  guardian,  129. 
preferred  in  selecting  a  guardian,  132. 
his  right  to  his  child's  custody  and  control,  112,  113,  128. 
to  punish  the  child,  113. 
to  the  child's  labor  and  earnings,  112,  114. 
none  as  to  his  property,  117. 
his  right  of  action  for  tort  to  a  child,  118,  120. 
resulting  in  death,  119. 
Fellow-servant,  the  master  not  liable  for  his  negligence,  181,  182. 
the  history  of  the  rule,  198. 
the  general  requisites  of,  199. 
several  classes  of  servants  held  not,  200-202. 
criticisms  of  the  doctrine,  203. 
statutes  abolishing  and  modifying  it,  205. 
Fellow-servants,  the  master's  duty  to  provide  competent  and  sufficient,  186. 
Fire  escapes,  the  master's  duty  as  to  safety,  184. 
Florida,  the  fellow -servant  rule  abolished  as  to  railways,  205. 
Foreign  guardian,  his  powers,  143. 

Foreman,  whether  master  is  liable  for  his  negligence,  190,  191. 
Fraud  as  a  cause  for  annulment  of  a  marriage,  4. 

against  creditors  as  effecting  deed  or  gift  between  husband  and  wife,  47. 
of  infant  by  claiming  to  be  of  age,  90,  100. 
Frauds,  statute  of,  effect  on  contracts  of  hiring,  158. 
Funeral  expenses  of  the  wife  chargeable  to  the  husband,  31. 

Georgia,  small  divorce  ratio,  app.  to  chap.  IX. 

fellow-servant  abolished  as  to  railways,  205. 

supports  different  department  rule,  201,  note  27. 
Germany,  Workmen's  Insurance  Act,  207. 
Gifts  between  husband  and  wife,  47. 

in  fraud  of  creditors,  47. 

by  a  husband  in  fraud  of  his  wife's  right  of  inheritance,  61. 
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Governmental  duty,  what  is,  179  and  note  63. 

non-liability  for  negligence  in,  179. 
Guardian  and  ward,  chapters  XIV  and  XV. 
Guardian,  married  women  may  be,  39. 
accounts  of,  how  settled,  145. 
annual  and  final,  146. 
form  and  contents,  147. 
appointment  by  will,  129. 

by  equity  or  probate,  130,  131. 
of  the  domicil,  his  superior  right,  131,  143. 
cannot  sell  ward's  property  to  himself,  139. 
his  contracts  bind  himself,  141. 
measure  of  diligence  required  of,  144. 
his  power  over  the  ward's  person,  136. 
over  the  estate,  137-142. 
in  another  state,  143. 
qualification  of,  134. 
resignation  or  removal  of,  135. 
right  to  compensation,  147. 
selection  of,  132,  133. 
Guardian  ad  litem,  infant  sues  by,  101. 

defends  by  in  New  York,  101. 
Guardianship  in  chivalry,  127. 

by  nature  at  the  ancient  common  law,  127,  11. 

under  the  modern  law,  128. 
for  nurture,  127. 
in  socage,  127. 

joint,  of  father  and  mother,  68,  113,  128  and  note  11. 
Guardianship  of  person  and  estate  legally  separate,  132. 
Grandparent,  whether  guardian  by  nature  of  orphans,  128. 

Haddock  case,  the,  de  interstate  divorce,  82. 

Hiring,  contract  of  between  husband  and  wife,  9,  152. 

effect  of  breach  of  by  infant,  96. 

effect  of  illness  on,  169. 

effect  of  statute  of  frauds  on,  158. 

when  implied  between  relatives,  152. 

right  of  servant  who  haB  broken,  165,  166. 
what  justifies  servant  in  breaking,  168. 

terminable  at  will,  if  no  agreed  term,  154. 

though  the  wages  are  weekly  or  monthly,  157. 

validity  of,  158. 
Historical  treatment  necessary  in  the  law  of  husband  and  wife,  16. 
Hotel  keeper,  liability  for  torts  of  his  servant,  177. 
Hours  of  labor,  validity  of  statutes  limiting,  159-161. 
Husband  and  wife,  the  law  of,  chapters  II  to  VIII. 
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'Husband's  headship  of  the  family,  6,  8. 

liability  for  violation  of  statute  in  home,  8. 

liability  at  common  law  for  his  wife's  ante-nuptial  debts,  87. 

for  her  torts,  28. 

for  her  acts  as  his  agent,  29. 

for  her  support,  9,  30. 
power  does  not  extend  to  her  sole  and  separate  estate,  66. 
real  estate,  the  wife's  dower  in,  54. 
right  to  fix  the  marital  abode,  8. 

to  protect  and  defend  the  wife,  8. 

to  administer  her  estate  for  his  own  benefit,  53. 
right  of  action  for  alienation  of  the  wife's  affections,  11,  It. 

for  criminal  conversation,  11,  12. 

for  personal  injuries  done  to  her,  11, 14. 
title  in  his  wife's  real  estate,  20,  52. 

in  her  personal  property  in  possession,  21. 

in  her  chattels  real,  23. 

in  her  chose*  in  action,  24. 

in  her  earnings,  25. 

Idaho,  large  divorce  ratio,  app.  to  chap.  DC 

Ignorance  of  servant  as  effecting  master's  duty  of  warning,  189. 

Illegitimacy  denned,  102,  105. 

Illegitimate  children,  their  status  at  common  law,  123. 

by  the  modern  law,  123. 

their  right  of  inheritance,  124. 

the  custody  of  them,  125,  128. 

their  support,  126. 

appointment  of  testamentary  guardian  for,  129. 
Illinois  denies  father's  legal  duty  to  support  child,  109. 

fellow-servant  rule  modified  by  statute,  205. 

supports  different  department  rule,  201,  note  27. 

supports  superior  servant  rule,  200,  note  26. 
Illness  of  servant,  effect  of  on  contracts  for  hiring,  169,  173. 

master's  right  to  set  off  damages  caused  by,  173. 
Immoral  conduct  of  servant,  what  justifies  discharge,  169. 
Implied    contract    to    pay    for    services,    none    between    husband    and 
wife,  9,  152. 

between  relatives,  152. 
Impotency  as  a  ground  for  annulment  of  marriage,  2. 
Imprisonment  as  a  ground  for  divorce,  76. 
Incompetence  of  servant  justifies  discharge,  169. 
Independent  contractor  defined,  178. 

the  employer  not  liable  for  his  negligence,  178. 
Independent  contractors,  their  employees  not  fellow-servants,  199. 
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Indiana,  Employer's  Liability  Act,  205. 

large  divorce  ratio,  app.  to  chap.  IX. 
Infancy,  the  law  of,  chap.  X. 

its  commencement  and  termination,  83. 
of  husband,  does  not  effect  liability  for  wife's  debts,  27. 
Infant,  actions  by  or  against,  101. 

the  capacity  of  to  commit  crime,  84. 
to  marry,  2,  84,  86. 
to  choose  his  guardian,  84,  133. 
to  make  a  will,  84. 
to  hold  civil  office,  84. 
to  be  an  executor,  84. 
to  be  an  agent,  84. 
contracts  of,  85-99. 

right  of  action  on  contract  of  service  broken  by  himself,  96. 
deed  by,  the  effect  of,  92. 
his  father  has  no  right  in  his  property,  118. 
is  personally  liable  for  torts,  100. 

the  father  not  liable  for  torts,  111. 
his  right  of  action  for  personal  injury,  118. 

cannot  sue  his  father  for  tort  to  the  person,  107. 
Infant  en  ventre  sa  mere,  see  Unborn  Child. 
Inheritance,  by  or  from  illegitimate  children,  124. 

the  rights  of  adopted  children,  108. 
Insanity  of  the  wife,  effect  on  husband's  liability  for  her  support,  32. 
Inspection,  master's  duty  to  provide,  184. 

whether  a  nondelegable  duty  or  not,  202. 
Intemperance,  habitual,  as  a  ground  for  divorce,  76. 
Interference  with  employment  as  a  ground  of  action,  156. 
Interstate  conference  de  divorce  legislation,  75,  76. 
Interstate  divorces,  chapter  X. 
Intolerable  cruelty  as  a  ground  for  divorce,  76. 
Intoxication  of  servant,  when  it  justifies  discharge,  169. 

gross  and  confirmed  habits  of,  as  a  ground  for  divorce,  76. 
Inventions  of  the  servant,  the  right  to,  175. 
Investment  of  ward's  funds,  137,  144. 
Iowa,  fellow-servant  rule  abolished  as  to  railways,  205. 

Jewelry  as  a  necessary  for  the  wife,  31. 
Joinder  of  husband  and  wife  as  plaintiffs,  41. 
of  husband  and  wife  as  defendants,  42. 
in  suit  for  her  pre-nuptial  debts,  27. 
in  suit  for  her  torts,  28. 
Joint  guardianship  of  children  in  father  and  mother,  68,  113,  128  and 
note  11. 
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Jointure  at  common  law,  57. 

equitable  and  statutory,  58. 
Jurisdiction  in  divorce  actions,  79. 

to  appoint  guardian,  120,  130. 

Kansas,  fellow-servant  rule  abolished  as  to  railways,  205. 

supports  superior  servant  rule,  200,  note  26. 
Kentucky  supports  different  department  rule,  201,  note  27. 

supports  superior  servant  rule,  200,  note  26. 

Labor  of  a  child,  the  father's  right  to,  114. 

the  mother's  right  to,  121. 

of  the  wife,  25. 
Larceny  between  husband  and  wife,  40. 
Last  clear  chance,  the  doctrine  defined,  105. 
Legacy  due  the  wife  may  be  collected  by  the  husband,  24. 

in  lieu  of  dower,  54,  59. 

subject  to  be  defeated  by  dower,  54. 
Legal  services  as  a  necessary  for  an  infant,  87. 

as  a  necessary  for  the  wife,  31. 
Legitimacy  defined,  103. 

the  presumption  of,  105. 
Legitimation  of  a  child  by  marriage  of  its  parents  after  conception,  102, 
103. 

after  its  birth,  104. 
Lex  loci  in  divorce  actions,  chapter  X. 

as  to  marriage,  5. 
Life,  when,  in  a  legal  sense,  it  begins,  83. 
Limitations,  statute  of  between  husband  and  wife,  50. 
Limited  divorce,  75. 
Lord  Campbell's  Act,  119. 
Louisiana,  small  divorce  ratio,  app.  to  chap.  IX. 

supports  different  department  rule,  201,  note  27. 

supports  superior  servant  rule,  200,  note  26. 

Machinery,  the  master's  duty  as  to  Bafety,  185. 
Maine,  large  divorce  ratio,  appendix  to  chapter  IX. 

reform  legislation  de  husband  and  wife,  68. 
Majority,  age  of,  when  reached,  83. 
Marriage,  a  status  not  a  contract,  1. 

the  capacity  of  the  parties:  as  to  age,  mental  capacity, 
physical  capacity,  relationship,  previous  marriage,  2. 

how  effected  at  the  common  law,  3. 

emancipates  a  minor  child,  117. 

of  female  guardianship,  effect  on  guardianship,  135. 

of  parents,  effect  on  legitimacy  of  prior-born  children,  104. 

of  ward,  effect  on  guardianship,  135. 
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Marriage  settlements  by  ante-nuptial  contract,  43. 
Married  woman,  the  legal  capacity  of,  chap.  IV. 

to  make  a  contract,  34. 

to  convey  real  estate,  35. 

to  purchase  real  estate,  36. 

to  make  a  will,  37. 

to  commit  a  tort  or  crime,  38. 

to  be  attorney  at  law,  39. 

to  act  as  agent,  executor,  administrator  or  guardian  39,  132,  135. 

to  sue  or  be  sued,  40. 

see  also,  Wife. 
Maryland,  early  legislation  de  husband  and  wife,  58. 

Massachusetts  decision  de  rescission  of  beneficial  executed  contracts  by  an 
infant,  25. 

denies  the  right  to  strike,  155,  156. 

Employer's  Liability  Act,  205. 

recognition  of  foreign  divorces,  82. 

report  on  Workmen's  Compensation  Act,  206. 

rule  as  t«  master's  liability  to  children  illegally  employed,  189. 

sustains  statutes  requiring  weekly  payments,  162. 

workmen's  compensation  act  held  valid,  211. 
Master  and  servant,  the  law  of,  chapters  XVI  to  XX. 

relation  to  the  subject  of  Domestic  Relations,  148. 
Master's  duty  to  the  servant,  183. 

as  to  the  place  of  work,  184. 

as  to  the  machinery  and  appliances,  185. 

to  provide  competent  fellow- servants,  186. 

as  to  supervision  and  direction,  186-191. 

cannot  be  waived  by  contract,  192. 
Master's  liability  to  his  servants,  chapters  XVIII  to  XX. 

see  also,  Employer's  Liability  Acts, 
for  torts  of  the  servant,  176-181. 
Master's  right  to  discharge  at  will  when  no  term  was  agreed  on  154,  155. 

for  cause  during  an  agreed  term,  169. 
Medical  services  as  a  necessary  for  the  infant,  87. 

for  the  wife,  31. 
Menial  servants,  the  implied  rights  of,  150. 
Mental  capacity  required  for  marriage,  2. 
Michigan,  the  reform  legislation  de  husband  and  wife,  68. 
Mines,  the  master's  duty  as  to  safety,  184. 
Minnesota,  the  fellow -servant  rule  abolished  as  to  railways,  205. 
Minor  child,  see  Infant. 

Misrepresentation  of  his  age  by  an  infant,  90,  100. 
Mississippi,  fellow-servant  rule  modified  by  statute,  205. 

the  first  state  to  substantially  reform  the  law  of  husband  and  wife, 
68,  note  2. 
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Missouri,  fellow-servant  rale  modified  by  statute,  205. 

supports  different  department  rule,  201,  note  27. 

supports  superior  servant  rule,  200,  note  26. 
Money,  as  a  necessary  for  an  infant,  87. 

as  a  necessary  for  a  wife,  31. 
Money  paid  by  an  infant,  recovery  of,  05. 
Montana,  fellow-servant  rule  abolished  as  to  railways,  205. 

large  divorce  ratio,  app.  to  chapter  IX. 
Mortgage  of  ward's  land  by  guardian,  140. 
Mother's  power  to  appoint  testamentary  guardian,  129. 

rights  and  duties  as  to  her  minor  child,  121,  128. 
her  duty  of  support  qualified,  122. 

as  to  illegitimate  children,  123,  124,  126,  128,  120. 
Municipal  corporations,  not  liable  for  negligence  in  governmental  duty,  17f . 
Murder,  married  women  criminally  liable  for,  38. 

Ham*  of  wife  follows  that  of  husband,  6. 
Matural  guardianship  of  the  father,  128. 

of  the  mother,  128. 

subject  to  control  by  the  courts,  128. 
Nebraska,  fellow-servant  rule  abolished  by  statute,  205. 

supports  different  department  rule,  201,  note  27. 

supports  superior  servant  rule,  200,  note  26. 
necessaries,  contracts  of  an  infant  for,  87,  80. 

what  are  for  an  infant,  87. 

must  be  of  personal  or  family  necessity,  88. 

for  the  wife,  what  are,  31. 

the  husband's  liability  for,  30-33. 
Megligence  the  basis  of  the  employer's  common  law  liability,  182. 

of  fellow-servant,  see  Fellow-servant  Rule. 

by  guardian  in  care  of  ward's  interest,  144,  147. 

by  servant  justifies  discharge,  160. 

see  also  Contributory  Negligence. 
Nevada,  fellow-servant  rule  abolished  as  to  railways,  205. 
New  Hampshire  denies  legal  duty  of  father  to  support  child,  100. 

rule  de  recovery  by  servant  after  breach  of  contract  by  him,  166. 
New  Jersey  denies  father's  legal  duty  to  support  child,  109. 

small  divorce  ratio,  appendix  to  chapter  IX. 
New  York  course  of  legislation  de  husband  and  wife,  68,  note  6. 

does  not  recognize  foreign  divorces,  80,  82. 

divorces  granted  only  for  adultery,  73. 

Employer's  Liability  Act,  205. 

guardianship  in  socage  in,  127. 

law  limiting  the  hours  of  labor  on  public  work,  160.       * 

small  divorce  ratio,  appendix  to  chapter  IX. 

workmen's  compensation  act  held  unconstitutional,  209. 
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Next  friend,  infant  must  be  sued  by,  101. 

how  selected  and  controlled,  101. 
lfon-delegable  duty  of  the  master,  182,  202. 
Non-support  of  children  criminally  indictable,  100. 

of  wife  criminally  indictable,  10,  30. 
as  a  ground  for  divorce,  76. 
as  justifying  the  wife  in  leaving  her  husband,  7. 
justified  by  her  desertion  of  the  husband,  10. 
North  Carolina,  divorce  legislation  in,  73. 

fellow-servant  rule  abolished  as  to  railways,  205. 

small  divorce  ratio,  appendix  to  chap.  IX. 

supports  superior  servant  rule,  200,  note  20. 
North  Dakota  divorce  legislation,  80,  81,  note  0. 

fellow-servant  rule  abolished  as  to  railways,  205. 
Note  between  husband  and  wife  void,  44. 

of  an  infant  not  binding,  89. 

Offices,  capacity  of  an  infant  to  hold,  84. 

OWp,  peculiar  rule  de  seisin  essential  to  curtesy,  52. 

does  not  recognize  tenancy  by  the  entirety,  48. 

fellow-servant  rule  modified  by  statute,  205. 

originated  and  holds  superior  servant  rule,  200. 

workmen's  compensation  act  held  valid,  211. 
Oklahoma,  fellow-servant  rule  abolished  as  to  railways,  205. 

large  divorce  ratio,  appendix  to  chap.  DC. 
Oregon,  fellow-servant  rule  modified  by  statute,  205. 

large  divorce  ratio,  appendix  to  chap.  IX. 
Orphans  courts,  130. 

see  Probate  courts. 

Paraphernalia,  the  wife's,  22,  62. 

Parent  and  Child,  the  law  of,  chaps.  XII  and  XIII. 

the  relation  continues  only  during  the  minority,  102. 

their  reciprocal  duties,  107. 
Parents'  duties  and  rights,  see  Father  and  Mother. 
Partnership,  between  adult  and  infant,  90. 

between  husband  and  wife,  44. 

employer,  effect  of  dissolution  on  contracts  of  hiring,  173. 
Payment  of  wages,  the  implied  time  of,  165. 

Pennsylvania  decisions  as  to  master's  liability  to  children  illegally  em- 
ployed, 189. 

employer's  liability  act,  205. 

fellow-servant  rule  modified  by  statute,  205. 

recognition  of  foreign  divorces,  82. 

small  divorce  ratio,  appendix  to  chap.  IX. 
"Personal  indignities"  as  a  ground  for  divorce,  76. 
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Personal  injuries  to  a  child*  child's  own  right  of  action  for,  118. 
the  father's  right  of  action  for,  118. 
the  mother's  right  of  action  for,  121. 
infant  cannot  sue  the  father  for,  107. 

husband  or  wife  cannot  sue  the  other  for,  51. 

to  an  unborn  child,  83. 

to  the  wife,  the  right  of  action  for,  42. 
Personal  property  of  the  ward,  the  guardian's  power  over,  137. 

of  the  wife,  the  husband's  title  to  at  common  law,  21. 

his  rights  in  after  her  death,  53. 
Personal  rights  of  husband  and  wife,  chap.  IL 

lack  of  legal  remedy  to  enforce,  10. 

substantially  unaltered  by  modern  legislation,  71. 
Place  of  work  includes  what,  184. 

the  master's  duty  as  to  safety  of,  184. 
Police  power,  narrow  definition  by  New  York  Court  of  Appeals,  209. 

broad  definition  by  the  Supreme  Court  of  the  U.  S.,  212  and  note  23. 
Possession  by  the  wife,  what  is  essential  to  curtesy,  52. 
Post-nuptial  contracts  between  husband  and  wife,  44. 
Power  of  attorney  by  married  women  Toid,  34. 
Pre-nuptial  natalities  of  the  wife,  27. 

how  sued  on,  42. 
Presumption  of  legitimacy,  105. 
Probate  court,  jurisdiction  to  appoint  and  control  guardians,  130,  131. 

to  remove  them,  135. 

to  settle  guardian's  accounts,  145. 

to  order  sale  of  ward's  real  estate,  138. 
Prochein  ami,  see  Vest  Friend. 

Promises  by  the  master  to  make  repairs,  effect  of,  195. 
Promissory  note,  see  Note. 

Provision  for  the  wife  from  her  choses  in  action,  26. 
Public  corporations,  liability  for  negligence  in  governmental  duty,  179. 
Publio  work,  statutes  limiting  the  hours  of  labor  on,  160. 
Punishment  of  a  child,  the  right  of,  113. 
Purchase  of  real  estate  by  a  married  woman,  35. 

Qualification  of  testamentary  guardians,  129. 
of  guardians  appointed  by  the  court,  134. 
Quarantine  of  the  widow,  62. 
Quare  servitium  amisit  action,  14,  118,  120. 
Quickening  in  the  womb  as  the  beginning  of  life,  83. 

Railroads,  the  master's  duty  as  to  safety  of,  184. 
as  to  making  and  enforcing  proper  rules,  188. 
whether  trackmen  and  trainmen  are  fellow-servants,  202. 
telegrapher  is  fellow-servant  with  trainmen,  202,  note  36. 
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Railroad  employees,  not  fellow-servants  with  Pullman,  express  and  postal 

employees,  100. 
Ratification  of  an  infant's  contract,  07. 

express  ratification,  08. 

implied  ratification,  00. 

cannot  be  made  during  infancy,  07. 

mere  acknowledgment  of  is  insufficient,  00. 

his  knowledge  of  the  privilege  is  not  essential,  08. 

confirms  both  sides  of  the  contract,  00. 

of  defective  sale  of  ward's  real  estate,  130. 
Real  estate  of  married  women,  how  conveyed,  33. 

purchase  of  by  married  women,  36. 

of  married  women,  suits  relating  to,  41,  42. 

of  the  wife,  the  husband's  common  law  interest  in,  20,  52. 

of  the  ward,  guardian's  sale  of,  138. 
effect  of  irregularities  in,  130. 
mortgage  or  lease  of,  140. 
purchase  of  by  guardian  for  ward,  140. 
Reasonable  care,  the  measure  of  the  master's  duty,  183,  185. 
Recrimination  as  a  defense  to  the  divorce  action,  77. 
Reduction  to  possession  of  wife's  choses  in  action,  24. 
Relationship  as  a  bar  to  marriage,  2. 
Release  of  ward's  claims  by  guardian,  142. 
Remainder  estate  of  the  wife  does  not  support  curtesy,  52. 
Removal  of  guardian  by  the  court,  135. 

by  the  ward's  right  of  election,  133. 
Repair,  promises  by  the  master  to,  effect  of,  105. 
Residence  of  ward,  confers  jurisdiction  to  appoint' guardian,  131. 
Resignation  of  guardian  does  not  ipso  facto  end  the  trust,  135. 
Restitution  of  conjugal  rights,  action  for,  10. 
Reversionary  estate  of  the  wife  does  not  support  curtesy,  52. 
Rhode  Island,  fellow-servant  rule  modified  by  statute,  205. 

reform  legislation  de  husband  and  wife,  58. 
Roman  Catholics  formerly  excluded  from  being  guardians,  132. 
Rules  to  insure  safety,  master's  duty  as  to,  188. 

Sale  of  ward's  personal  property  by  guardian,  137. 

of  ward's  real  estate  by  guardian,  138. 
Scaffolding,  see  Staging. 
Seduction  of  a  daughter,  father's  action  for,  120. 

mother's  action  for,  121. 
Seisin  by  the  husband  essential  to  dower,  54. 

by  the  wife  essential  to  curtesy,  52. 
Separable  contract  of  hiring,  167. 

Separate  maintenance,  contracts  for  between  husband  and  wife,  45. 
Servant,  what  conduct  justifies  discharge  of,  169. 
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Servant'*  duty  to  obey  prescribed  rules,  188. 
invention*  and  discoveries,  175. 
remedies  for  wrongful  discharge,  170-172. 
right  to  compensation  for  injuries,  chaps.  XVUE  to  XX. 
right  to  compensation  for  his  services: 
while  the  contract  is  in  force,  163. 
after  breach  of  contract  by  the  servant,  166. 
after  breach  of  contract  by  the  master,  160. 
after  failure  of  the  contract  without  fault  of  either  party,  173. 
right  to  leave  at  will  when  no  term  agreed,  154. 
right  to  quit  for  cause  during  the  term,  168. 
torts,  master's  liability  for,  176-181. 
wages  as  a  necessary  for  the  wife,  31. 
Services  between  husband  and  wife  give  no  right  of  action,  9. 
Sole  and  separate  estate,  see  Equitable  Sole  and  Separate  Estate. 
South  Carolina  divorce  legislation,  73. 

no  divorce  in,  under  present  law,  app.  to  chap.  IX. 
recognition  of  foreign  divorces,  82. 
South  Dakota  divorce  legislation,  80,  81,  note  9. 

fellow-servant  rule  abolished  as  to  railways,  205. 
Staging,  the  master's  duty  as  to,  184. 

whether  it  is  a  non-delegable  duty,  202. 
Stairways,  the  master's  duty  as  to  safety,  184. 
Statutes  de  adoption  of  children,  how  construed,  106,  note  14. 
giving  a  right  of  action  for  causing  death,  119. 
giving  women  a  right  of  action  for  seduction,  120. 
de  legitimation  of  a  child  by  marriage  of  parents  after  its  birth,  104. 
regulating  labor  contracts,  validity  of,  see  Constitutionality, 
de  employers'  liability  and  workman's  right  to  compensation,  205-212. 
their  constitutionality,  208-212. 
as  to  safety  requirements,  effect  of,  184. 
requiring  a  full  train  crew,  186. 
violation  of  whether  assumed  as  a  risk  by  servant,  196. 
de  husband  and  wife  are  generally  prospective,  17. 
cannot  affect  vested  rights,  17. 
the  general  course  of  legislation,  68. 
the  general  character  and  effect  of  such  legislation,  70. 
the  general  method  of  interpretation,  72. 
abolition  of  curtesy  by,  52,  70. 
modification  or  abolition  of  dower  by,  54,  70. 
effect  upon  contracts  between  husband  and  wife,  44,  70,  72. 
effect  of,  as  to  liability  for  the  wife's  torts,  28,  70. 

upon  the  right  of  a  married  woman  to  sue  or  be  sued,  42,  70. 
upon  actions  between  husband  and  wife,  51,  70. 
do  not  effect  the  personal  rights  of  husband  and  wife,  71. 
Statute  of  frauds,  effect  of  on  contracts  of  hiring,  158. 
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Statute  pf  limitation*,  between  husband  and  wife,  50. 
Step-father  not  liable  for  step-children's  support,  31. 
Strike,  the  right  to,  154. 

denied  in  Massachusetts,  155,  156. 

to  compel  discharge  of  obnoxious  men,  156. 
Substitute  servants,  rights  of,  153. 
Superintendents,  master's  liability  for  their,  100,  191. 
Superior  servant  exception  to  the  fellow -servant  rule,  200. 
Supervision  of  work,  the  master's  duty  as  to,  187,  188. 
Support  of  an  infant,  the  father's  duty,  100. 

of  children  of  divorced  parents,  110. 

the  widowed  mother's  duty,  122. 

of  illegitimate  children,  126. 

of  a  ward,  chargeable  to  his  estate,  147. 

aliter,  when  guardian  is  his  father,  147. 

of  the  widow,  allowance  for  from  husband's  estate,  62. 

of  the  wife,  the  husband's  liability  for,  30. 
unchanged  by  modern  legislation,  70. 

of  the  wife's  relatives  not  a  duty  of  the  husband,  31. 
Surrogate's  courts,  see  Probate  Courts. 

Telegrapher  not  a  fellow-servant  with  trainmen,  202,  note  36. 
Temporary  servant,  rights  of,  153,  150. 
Tenancy  by  the  curtesy,  see  Curtesy. 

by  the  entirety,  48. 
Tennessee  supports  superior  servant  rule,  200,  note  26. 
Testamentary  guardian,  120. 
Texas,  large  divorce  ratio,  appendix  to  chap.  IX. 
fellow-servant  rule  modified  by  statute,  205. 
supports  superior  servant  rule,  200,  note  26. 
Threat  of  discharge  as  effecting  assumption  of  the  risk,  107. 
Time  of  payment  of  wages,  what  is  implied,  165. 
Torts  of  an  infant,  his  own  liability  therefor,  100. 
must  be  a  tort  simpliciter,  100. 
the  father  not  liable  for,  111. 
of  a  servant,  the  master's  liability  for,  176-181. 
for  malicious  torts,  176. 

when  the  master  is  a  common  carrier  or  hotel  keeper,  177. 
when  the  servant  is  an  independent  contractor,  178. 
when  the  master  is  a  public  corporation  performing  governmental 

duty,  179. 
when  the  master  is  a  charitable  corporation,  180. 
when  the  plaintiff  is  a  fellow-servant  with  the  tort-feasor,  181, 
103,  198. 
of  the  wife,  who  is  liable  for,  28,  38. 

joinder  of  husband  and  wife  in  suit  for,  42. 
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Tort  to  the  person,  of  a  child,  his  own  right  of  action,  118. 

the  father's  right  of  action,  118. 

the  mother's  right  of  action,  121. 

the  infant  cannot  sue  the  father  for,  51. 

of  a  wife,  the  action  for,  42. 
Trade  secrets,  disclosure  of  by  servant  justifies  discharge,  169. 

will  support  a  suit  for  injunction  or  damages,  174. 
Trades  union,  see  Union. 
Train  despatchers  are  vice-principals,  100. 
Treason,  married  woman  is  criminally  liable  for,  38. 
Trust  obligation  resting  on  guardian,  139,  144. 

Unborn  child  can  inherit  or  take  under  a  will,  83. 

personal  injuries  to,  83. 

the  killing  of  is  homicide,  83. 
Union  rate  of  wages,  when  implied,  163. 

right  of  the,  to  order  strike,  155. 

to  force  discharge  of  non-union  men,  156. 
Unity  of  husband  and  wife,  not  the  basis  of  their  personal  rights,  6. 

the  basis  of  the  common  law  as  to  their  property,  18. 

the  theory  of,  never  prevailed  in  courts  of  equity,  44. 
United  States  census  of  marriage  and  divorce,  app.  to  chap.  IX. 
United    States    Constitution    as    effecting    the    validity    of    interstate 
divorces,  79. 

of  labor  legislation,  159-162. 

of  workmen's  compensation  acts,  208-212. 
Utah,  the  fellow-servant  rule  modified  by  statute,  205. 

supports  different  department  rule,  201,  note  27. 

supports  superior  servant  rule,  200,  note  26. 

Vermont  denies  legal  duty  of  father's  right  to  support  child,  109. 

girl  is  of  age  at  eighteen,  83. 

recognition  of  foreign  divorces,  82. 
Vested  rights  of  husband  not  taken  away  by  later  statutes,  17,  72. 
Vice-principal,  the  master's  liability  for  acts  of,  182. 

distinction  between  superintendents  or  managers  and  mere  bosses,  191. 

is  an  exception  to  the  fellow-servant  rule,  202. 
Virginia,  fellow-servant  rule  modified  by  statute,  205. 

supports  different  department  rule,  201,  note  27. 

small  divorce  ratio,  app.  to  chap.  IX. 
Volenti  non  fit  injuria,  197. 
Volunteer  servant,  rights  of,  153. 

Wages,  rate  of  in  absence  of  express  contract,  163. 
for  extra  work,  164. 
what  time  of  payment  is  implied,  165. 
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Ward's  person,  power  of  guardian  over,  136. 

property,  natural  guardian  has  no  power  over,  125. 
powers  of  appointed  guardian  over,  137-142. 
in  a  foreign  state,  143. 
gives  jurisdiction  to  appoint  a  guardian,  131. 
real  estate,  sale  of,  138,  139. 

mortgage  or  lease  of,  140. 
right  at  14  to  select  his  own  guardian,  133. 
Warning  servant,  master's  duty  as  to,  180,  101. 

whether  this  duty  is  delegable  or  not,  202,  note  37. 
Washington,  holds  workmen's  compensation  act  constitutional,  210. 
largest  divorce  ratio,  appendix  to  chap.  IX. 
supports  different  department  rule,  201,  note  27. 
Weekly  Payments,  effect  of  in  construing  contracts  of  hiring,  157,  167. 

validity  of  statutes  requiring,  162. 
West  Virginia  supports  different  department  rule,  201,  note  27. 
Widow's  allowance  for  support.  61. 
right  of  dower,  54. 

election  between  devise  or  bequest  and  dower,  50. 
right  of  quarantine,  62. 
Wife,  see  Married  Woman,  Widow. 
Wife's  agency  for  her  husband:  implied,  express,  29. 

her  imputed  agency  to  procure  her  necessary  support,  30. 
duty  to  assist  in  the  care  of  the  home,  0. 
liability  for  her  torts  at  common  law,  28. 

under  modern  statutes,  28,  70. 
pre -nuptial  debts  and  torts,  27,  28. 

property;  the  husband's  common  law  rights  in  her  real  estate,  20,  52. 
in  her  personal  estate,  21,  52. 
in  her  paraphernalia,  22,  62. 
in  her  chattels  real,  23. 
in  her  choses  in  action,  24. 

her  equity  to  a  provision  therefrom,  26. 
to  -her  earnings,  25. 
right  of  action  for  injuries  by  third  parties  to  her  marital  rights,  15. 
right  of  support  from  her  husband,  0,  30,  70. 
"Wilful  neglect''  as  a  ground  for  divorce,  76. 
Will,  capacity  of  an  infant  to  make,  84. 
capacity  of  married  women  to  make,  37. 
appointment  of  guardian  by,  120. 
promise  to  pay  for  services  by,  152. 
Wisconsin,  early  denial  of  the  fellow-servant  rule,  203. 
fellow-servant  rule  abolished  as  to  railways,  205. 
workmen's  compensation  act  held  valid,  211. 
Womeny  statutes  limiting  their  hours  of  labor,  validity  of,  161. 
Workmen's  Compensation  Act  of  England,  206. 
constitutionality  of  American  acts,  208-212. 
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now.     1  volume  90.00  net. 

Appellate  Practice— Sunderland's  Cases  on  Appellate  Practice,  by  Ed  son  R.  Sur  der- 
land,  Professor  in  the  University  of  Michigan  Law  School.    94-10  net. 

Bailments  and  Carriers — Goddard's  Cases  on  Bailments  and  Carriers,    by   Edwin    c. 

Goddard,   Professor   of   Law   in   the  University  of  Michigan.     1  volume  93.75  net. 
Code  Pleading— Hinton's  Cases  Code  Pleading  Under  Modern  Codes,    by   Edwin    w. 

Hinton,  Professor  of  Law,   University  of  Missouri.     1   volume  94.00   net. 
Code  Pleading— Sunderland's   Cases  on   Code  Pleading,   by   Edson   R.    Sunderland, 

Professor  in  the  University  of  Michigan  Law  School.    94JW>  Upt. 

Commercial  Law — Bay's  Cases  on  Commercial  Law 

Common  Law  Pleading— Shipp  and  Daish's  Cases  on  Common  Law  Pleading,  by     K. 

Richard  Shipp  and  John  B.  Daish.     1  volume  92.50  net. 
Common  Law  Pleading — Sunderland's  Cases  on  Common  Law  Pleading,  by  Edson  R. 
Sunderland,  Professor  in  the  University  of  Michigan  Law  School.    94.50  net. 

Conflict  of  Laws,  Cases.      See  International  Law. 

Constitutional  Law— Boyd's  Cases  on  American  Constitutional  Law,  by  C.  E.  Boyd, 
second  edition  by  C.  E.  Boyd  98.00  net. 

Criminal  Law,  Knowlton's  Cases  on  Criminal  Law,  by  Jerome  C.  Knowlton.  Mar- 
shall Professor  of  Law  in  the  University  of  Michigan.     1  volume  93.00  net. 

Criminal  Procedure— Sunderland's  Cases  on  Criminal  Procedure,  by  Edson  R.  Sun- 
derland, Professor  of  Law  in  the  University  of  Michigan  Law  School.    S4.50  net. 

Damages — Russell's  Cases,  by  Isaac  Franklin  Russell,  Professor  of  Law  in  New  York 
University  Law;  School.     1  volume  94*00  net. 

Domestic   Relations — Holbrookes    Cases,    by  Evans  Holbrook,  Professor  of  Law  in  the 

University  of  Michigan. 
Equity  Pleading  and  Practice— Sunderland's  Cases  on  Equity  Pleading  and  Practice, 

by  Edson  R.  Sunderland,  Professor  in  the  University  of  Michigan  Law  School. 

94*50  net. 
Equity  Pleading  and  Practice— Thompson's  Cases  on  Equity  Pleading  and  Practice, 

by   Bradley   M.    Thompson,  Professor    of   Law  in    University    of    Michigan.  93.00  net. 
Evidence— Sunderland's  Cases  on  Evidence.    By  Edson  R.   Sunderland,  Professor  in 

the  University  of  Michigan  Law  School.      94.50  net. 
Extraordinary  Legal  Remedies— Goodnow's  Cases  on  Officers,   including  Extraordi- 
nary  Legal   Remedies,    by  Frank  J.  Goodnow,  of  the  Law  Department  of  Columbia 

University.     1  volume  95.00  net. 
International  Law— Dwyer's   Cases  Private  International   Law,     second  ed.,  by  John 

W.  Dwyer,  of  the  Law  Department,  University  of  Michigan.    94.00  net. 
Negotiable  Instruments,  Bunker's  Cases  on  Negotiable  Instruments,      by    Robert     E. 

Bunker,  Professor  of  Law  in  the  University  of  Michigan.     1  volume  94.00  net. 
Officers— Goodnow's  Cases  on  the  Law  of  Officers,   including  Extraordinary  Legal 

Remedies,    by  Frank  J.  Goodnow,  of  the  Law  Department  of  Columbia  University. 

1   volume  95.00  net. 
Partnership— Mechem's  Cases  on  Partnership,    by  Floyd  R.  Mechem.     Second  edition 

by  Frank  L.  Sage,  Professor  of  Law  in  the  University  of  Michigan.     1  vol.  93.50  net. 
Partnership— Enlarged  Edition,  Mechem's  Cases,    same    as    above    with    addition    of 

Supplement.     1  volume,  third  edition,  94.50  net. 
Procedure— Sunderland's  Cases   on  Procedure  7  volumes  $4.50  each  (in  preparation). 

Property— Rood's  Cases  on  Property,  Second  Edition,  by  John  R.  Rood,  Professor  of 
Law  in  the  University  of  Michigan.     1  volume  93.75  net. 

Suretyship— Wilson's  Cases  on  Guaranty  and  Suretyship,  by  H.  H.  Wilson,  of  the  Law 
Department  of  the  University  of  Nebraska.     1  volume  94.00  net. 

Trial  Practice — Sunderland's  Cases  on  Trial  Practice,  by  Edson  R.  Sunderland  of 
the  Law  Department  of  the  University  of  Michigan.     94.50  net. 

Taxation — Goodnow's  Cases  on  Taxation,  by  Frank  J.  Goodnow  of  the  Law  Depart- 
ment of  Columbia  University.     1  volume  95.00  net. 

Wills — Bates,  Cases  on  Wills,  by  Henry  M.  Bates,  De%n  of  the  Law  Department, 
University  of  Michigan.     1  volume. 
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